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PREFACE. 


The translator of the following work, fully, conscious., of its imper¬ 
fections, hopes that a candid statement of the motives and circum¬ 
stances under which he commenced and concluded it, may avert 
criticism, and sa ve him from the imputation of presumpti on at least, in 
trying his strength at a task to which he is unequal. 

Placed unexpectedly in a situation requiring some knowledge of 
Hindu Law, for the examination of the VyavastMs, or expositions of 
civil law recorded in the courts under this Presidency, and at the same 
time totally ignorant of the subject, as well as of the language of th at 
law, he naturally sought for information respecting the authorities by 
which the Qfetris were guided in their answers to the courts. 

Very little enquiry sufficed to shew, that the Mit£fcshar£ and 
VyavaMra May iikha were on all occasions quoted by them. The first, 
Was found to exist in print, and a manuscript copy of the latter was 
procured, very incorrect, as was afterwards discovered, but which suf¬ 
ficiently answered the purpose of reference at the time. 

Having had at various periods occasion to translate, with a Gfistri’s 
assistance, a few detached passages as tests of the Yyavasthas, the 
Sanskrit manuscript was bound with blank leaves, and these passages 
entered in their proper places. The facility of reference to Manus In¬ 
stitutes, b.y its arrangement into, chapter • and verses, then Jed him to 
enter also "the translations of its texts, wherever they occurred through¬ 
out, and becoming now tolerably familiar with the names of authors, 
lie, after a tedious and somewhat laborious collocation of the subjects of 
Mr. Colebrooke s Digest with the corresponding chapters in the Mayukha, 
was enabled to collect translations of almost all the texts in the fifth 
arid several succeeding chapters. Filling in, by translations of Ids own, 
the comments of the author, and the remaining texts not found in the 
Digest, he thus completed those chapters, and considered this sufficient 
encouragement to continue the translation to the end. The two first 
chapters were next attempted* and all that could be found to apply in 
Sir F. Macnaghterfs Treatise, published about the time, being substitu¬ 
ted for the 'translators own version, the work might be said to be 
finished, with the exception of the chapter on Inheritance; since that 
on Ordeals, being of little or no Use, it was determined not to attempt, 

Had the difficulties of the chapter on Inheritance been known at 
the time the translation was begun, they would certainly have, put a stop 
to it altogether: but fortunately (it. may perhaps be allowed to say, if 
the utility of the work be admitted), the facilities met with in the first 
instance had led the Translator so far, that lie felt bound not to leave 
it undone, when so much hod been got through. He enjoyed, likewise 
advantages, which few, however inclined to fee useful, would ever meet 
with: the four ^Jbtrls, of the Sadr f Adulafc and Surat ‘Adakt, were at \m 
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side, with one attached to liiiariself, and he had in the mean lime gained 
some experience in the Law, and a little knowledge of the Sanskrit 
language. 

Drawing tlieieibfe'as much as possible from the invaluable transla¬ 
tions by Mr, Colebrooke, both of the Digest and of the works on Inheri¬ 
tance, and from that of the Dattaka Mimd,ms£/he worked'ih the chapter 
on Inheritance, and put the finishing hand to the tra;nslatior.v, for which 
indulgence is thus solicited. 

The liberality of the Bombay Government has led them to extend 
their patronage and support to the book: at the same time it must be 
fairly stated, that such patronage does not involve responsibility for 
correctness, as the transition was submitted, in ■ consequence of the 
reason, in an unfinished state**, and was honoured with such notice, pro¬ 
bably from a desire to hold out encouragement to others to undertake 
useful works even if' imperfectly executed, and.from the personal', kind¬ 
ness of the Head of fche Government, rather than as a, pledge that they 
were folly satisfied of its worth- 

The faults of execution therefore, many as they are, rest with the 
Translator : he im fortunately could obtain no European, aid/but would 
cheer folly bear the charge of rashness and incompetence, if the merit 
be conceded to him, of some industry, and a sincere desire to make 
himself useful: he seeks no further praise; censure he trusts to have 
disarmed. 

A short account of the nature of Hindd law-books, and of those 
works which have-as yet appeared in English, may assist in appreciat¬ 
ing the real value of this now submitted. 

The MitakoharX gives a list of twenty sacred authors, said to ha ve 
written in ancient times upon Law (among other subjects), and whose 
works are entitled to equal arid high veneration by the modems. Their 
names are: Maim, Alii, Vishnu, H^rita, Y^jnavalkya, XJ$anas, AngiraS, 
Yama, Apastamba, Samvartfof K6ty5yana, Bxhaspati, Pai-a^ara, 
Yy&sa, Qanklrn, Llkluta, Daksha, Gautama, ^afc^fopa, and Vasish|had 
'Their institutes are technically termed Smiti,'of which only a small 
number now exist complete, and of many only a few texts remain. 

Besides these, there were institutes of the folio - wipg Legislators, con¬ 
sidered by some perhaps of inferior authority, 4 (and therefore often term¬ 
ed TJpasmrti;) but now equally imperfect with those of their supposed 
predecessors. The names and number of both classes, indeed, are very 
uM.U’tain, 3 the same author being sometimes ranked with the first, 
and sometimes with the second class,- by different modern commenta- 
tors. They are: Paithlmvsi, Rshya^rifiga, Baudhiiyana, Fulastya, Marici, 
Otirgya, Kai;yapa, IN&rada, Jdbili, I okakshi, Ivuthumi, Dhauiuya, 
AQvaiayana, Datta, Pracetas, Brgu, Yicyamitra, Xtevala, Sumantu 



: 

1—Fret*. Stumge’s Eiem. page xii, 

‘ V'SISb' . b'S“' ^ 

WUm t f;f 
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2~Fref, to Digest, page xtil 
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Modern legislators .seem to have composed their treatises by select¬ 
ing, each, { 3 uch°texts from these ancient institutes .as best suited their 
own notions, working them up with a gloss, of,; tjieir own, 4i explaining 
their sense,' and endeavouring to reconcile seeming contradictions, to 
fulfil this precept of their great, lawgiver (Mami, chap, 2d, v, 14):— 

' Where there are two sacred texts, seemingly inconsistent, belli axe 
held to be .lawy for both are pronounced by the wise to be valid and 
r eeoiiei leable . y * *1 ■ 

The numerous and conflicting volumes which such a system has 
produced, will be at once seem. 2 from them several Schools have 
arisen : t’he.Gauriya (or Bengal), the Maithila. (or North Bali Sr), and ibe 
Benares., with the Mah4rfehtra, and the Difivirla, or Southern school. 
In. sill but the first, the MitSkshiu-S, one of the very earliest of these 
compilations, is received with respect, as the chief general authority/ 
though in each some more modern local work is allowed to compete 
with* it on a few points. The most remarkable of these are, the 


(a) if..! fnilbwincf list of the authors ofllindd taw books; vntMhetr names arranged 
rtioft to the order of the Sanskrit ah;hahct, has been'made up from the. listsgiyen 
fiinavatkva, PaihCara, the Pa.dmu-Pura.ua, MadhusUdana S-iMSvali, Rama-htthria 


'.orrliiiK to the orderof the Sanskrit alphabet, has been'made up from the. listsgiren 
Ylpwatkya, Parham, the Phdma-Purfcija, MadhusUdana SnrasvalS, Rama-Krsuna 
his commentary oh PirasUma’s athya Sofcra and Wilson, Mtefeut<e Collection i. 
19 See -Stehrier in Weber's Indische Stvdicii i. 232, 240. 

} Amii 19.. Dcvala 36. Yhjoavatkya (three re- 

8, Aceiras (three rodao- 20. Nfirada' ■ factions Y. Vi-ddha 

lions: A/Madhyama 21. Par%am \Brhad Y.,) 

A, and Bthad A.) 92. Ftaftfcrft W. Liklita 

?3t Mvl &!L Pitfiirmha 3S, uolnta 

Lol&BM 

Yasishtha (three redac- 
irons as iii. No, 36) 
Yipvamitra 
Yi$hriu' (three ' redac¬ 
tions' as in No 36) 
Tyfttiv (two ,jro4»ct:W;»' 
ms in Ho. 2i)) 


4, ; A'pastamba Fulastya (two mine- 

6. lianas {ions, P. and Lagu F.) 

6, jft.shyacrnga 25. Paidbuasi 

7 . Ka^ya • ' 26. Placetaa • (two rcdac- 

B. Xv'Yiim tiohs P. ami Bliiat P.) 

9, Xatvhyafta (two nidac- 27, Prnj&pati 

tions ♦ K. and Yrd- 28. Budlia 
dba K.) 9AL Bdiaspnti. (two redae- 

TO. Kiitlinr i tions as ia No. 80 ) 44 . ?ankl,a 

11. Girarya 30. Baud hay ana 48. VfMdja 

12. Gautama (two fedae- 31, Bhciradv&ja, 16, $atatap * (t) 

tions as in No. 9) 3?. Ehtgu ^ - us 

13. Cidambara 33. MRiiiv(direcrccl^ti^, 'y . «y%ana 

14/ Cynvatia Mann y \ tddha Manu '* v * tionV'as 

15 . Chagaleya rtud Bihan Mami) ^ Sumantu ' 

If). Jatakarnyl H* Martel '50. Soma 

17. Jdblii 35. Yim (two redactions 5 b Karita (tl 

IB/, Dakaha as in No, 20 * tions as 

The above list, it will bo senn, does not contain the following ten ^ name: 
Mr. Boriadaile:A$vat&yaha» A'trcya. Ktshnajiai, Datta, Bhauniya, Naeiketi 
deyti, Yatsa, Vyaghra, katyavrata.—.M. 

1 —Pref. Digest xi. 

2—Prof, to tilt- Digest, to the Inheritance, and to Strange/s Elements, 






Markka lor the Malia.t4shtr& and the west, the S.mrti Ohandrikil for 
the South, of India; the Ratrkkura and OhiiitSmaui, for Mithik. 
Bengal proper alone denies authority to the Mit&kshara, having esta- 
Wished for itself a totally different school, of which the DiSya-bhlga of 
Jimuta V ithana is the headJ The references in the margin preclude 
the necessity of noticing the other treatises of these schools. 

The fesi work in the English language, on the subject, w;is the 
Code drawn up during Mr. Hastings’ admmistiutiq|L The original, 'in 
Sanskrit, " consists, like the Roman Digest, of authentic texts, with the 
names of their several authors regularly prefixed to them, andexplain¬ 
ed, where ‘an explanation is requisite, in short, note; taken from com¬ 
mentaries of high authority : it is, as far as it goes, a very excellent 
work” —“ But, whate ver be the merit of the original, tlie txunslation of 
it has no authority, and is of no other use than to suggest inquiries 
on the many dark passages which we find in it:properly speaking In¬ 
deed, we cannot call it a translation ;• for though Mr. Halted perform¬ 
ed his part with fidelity, yet the Persian interpreter had supplied him 
only with a loose injudicious epitome-of the origin#] Sanskrit, in which 
abstract many essential passages are omitted, though several notes of 
little consequence are interpolated, from a vain idea of elucidating or 
improving the text ”2 ° 

' Upon these observations being 'made .known. to. the Suprem# Go¬ 
vernment, the Digest of Jaganu&tha was, under tiieir authority, com¬ 
piled, “ from various digests, and from commentaries on the institutes' 
of Law ” . But: “In restricting the cmupilation to the law of con¬ 
tracts and sufec^sioiLS, be [Jagann^tha] has omitted the law of evi¬ 
dence, the rules of pleading, the rights of landlord and tenant, the de¬ 
cision of questions respecting boundaries, with some other topics, 
which "'should be likewise treated, ■ forth© purpose of assisting courts of 
civil judicature in deciding ’private contests according to the laws, 
which the Hind6 subjects of Great Britain hold sacred.”3" 

The gjfcat value of the Digest to, English readers will be found, 
probably, in its collection of texts, which includes,.under each of its 
heads, ail the above sacred authors. Scarcely one of those from Manu 

E ’cable to Inheritance has been cam tied, by Jaganu&tha, and a 
ificatioo, made for private use by;the '-Translator,of all the texts of 
each author contained in. the present ■ translations on Inheritance, shews 
that the Digest contains a*great many of every author not to be met 
witii in the others. When freed from- the” perplexing commentary,.it 
•forms' an excelldkt key to those Sanskrit- works of a similar nature, 
called Smrti .Sarigraha, as the English version of any text may be 
found, in a few minutes.. 

Sir William Jones’s translation of the Institutes of Manu. coming 
.in order'’ of time between the above' Code and .Digest, is too-laments to 

j.-Prof to Ink : iv. 

2—-Sir W Jones quoted in Prefacf, Digest IX—X. 

^-Preface to Digest, page XL and to Inheritance^ page IIj likewise Strange's 
hlemiHit v-ad, 150. 
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To makfe up for the deficiencies in' the Code and the Digest, Mr. 
Oolebrooke long ago undertook a new compilation of the Jaw of ’ sue > 

* cessions with other collections of Hmd&Law, under the sanction of the 
“ Government of Bengal, for preparing for publication a supplementary 
c: Digest of such parts of the Jaw as he considered to be most useful;' 
and in the mean time gave to the world a translation of the two trea¬ 
tises on Inheritance; containing the doctrines of the two great schools, 
of Bengal and Benares, elucidated by notes from their Respective 
adhorents.1... 

The first of these, the Dfyadh&ga, is restricted in its operation to 
Bengal proper, as is the D^ya-kranm-samgraha, a work of the same 
school, subsequently translated into English , by Mr. Wynch, of which 
no copy has yet reached these parts, (a) 

The other, the Mit&kshat$, is equally authoritative with us on this 
side of India, as elsewhere, but, as previously observed, the doctrines of 
it are sometimes opposed by the Maydkh% which is ; allowed to compete 
with it. 

Two treatises on Adoption: were in the same manner translated by 
Mr. T. C C, Sutherland. As neither of them exists in the original in 
this part of the country, the (Jfetrfe have no knowledge of them, and 
take the MayAkba for their authority on that head. But great praise 
has been passed on the English version, by a high authority.2 

The work of Sir F. Macnaghten, being avowedly controversial and 
founded on Bengal law, is of no utility as a guide here, Every one 
must regret, that the two first chapters of the Mitakshard, those on 
judicial proceedings and evidence., were not given entire. Valuable m 
any extract , from such a work are, the insertion of the translation com¬ 
plete, would, we may venture to say, have doubled the value of this book 
to practical readers. 

Of the last work published, the Elements of Hindu Law, by Sir 
T. Strange, it is scarcely necessary to make mention, as it is in every 
one*vS hands ; but if it be not too presumptuous, we may remark that 
the learned author has cheerfully followed the steps, and entirely adopt* 
ed the doctrine and advice, of the greatest of all European authorities 
on the subject of Hindu law and literature, which is of itself sufficient 
to stamp a high value on the book. 

Of I^ilakamtha, the author of the M&ydkha, scarcely any thing is 


X—Preface to Inheritance, page III. 2—Preface to Stranges, Elements, XXIV. 

(a) The Dayacr&ma-sangraha, an original treatise on the Hindoo Law of Inheritance, 
translated by P. M, Wynch, Esq. fob Calcutta: Printed by Philip Pereir a, at the Hindoo- 
staitee Press. 1818. The original text in the Bengali character is printed at the close 
of Mr, Wyncl’s translation,— M, 
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known here beyond, las name, though'his work is by repute-acknow¬ 
ledged at. Benares, Bengal, and also hi Tagore.I ' Even at Pmi£, where, 
one of bis defendants, Ham Bhatia K&ssikmy of great repute for le&rp- 
mg, resided till very lately-no certain information, ics to be gained 
The .family is-Deshast M.aharfehtra, long settled at Benares, where 
yariikara Bliatta the lather, [author of several very celebrated works 
on the Minitixksa parti cularly the D vai ta N irnay a, wh icli his son merit ions] 
lived, and where our author was-horn, as he. tells us in his preface, but 
at what date is uneertairn Bara Bhutta, above alluded to, says it was 
upwards of 200 years ago, whilst the general opinion is, that his writ¬ 
ings -were first circulated about 125 years ago. The banner in which, 
at the conclusion of the book, he speaks of Mrrf$elfand the dynasty 
under which he • lived, might- afford-a clue, were not the authenticity 
of the passage doubted by some, and its meaning unknown, to all It, 
is said that at Bhareh, a town situated at the confluence of the .Cham- 
bat and J$tmn£, a R6j£ bearing- the title - of »Sangara or *Yuddha-sura, 
tho ruler of a Mandal in that part of the country, -.held his court.; that 
Bhagvant Deva, one of his successors, took our author under his pro¬ 
tection, and that he, out of gratitude, gave the name of his patron to 
the Kook thus compiled under his auspices'and that sixteen genera-" 
tidrw have elapsed since the parties flourished^ 


■ 
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Mr. Colebrooke declares him to be " an authority, concurrently with 
the MitSkslumi, among the Mahraitas”3; and ' in an account of the 
•different v schools of law furnished by him to Sir T\ Strange,* Mr, Cole- 
brooke observed ; “ In the west of India, and particularly: among the 
Mahr&ttas, the greatest authority-after the Mitaksha'r^, is Nliakamtha, 
author of the V ya vahSva' M&yfikha, and of other treatises bearing the 
same title/’ ‘ ■ ^ ; ■ ■' ■ 




These, twelve in number, were collectively styled by their author, 
Bhagv&ta Bhjfalcara, and in detail are generally -corned as'follows ; 1st 
Samsk&ra M&yukha, expounding the various rites and ceremonjes of a 
Hindu’s life. 2nd Xch&ra May6kha, treating of rules for conduct, in 
morals and religion. 3rd Samaya Mayftkha, of dates" and astronomical 
calculations for regulating the chief' -actions of life. . Ifth . f/r^ddba 
Maydkha, of funeral ceremonies, fit’ll® .iffti Maydkim, of the power, 
conduct, and duties of kings. 6th Vyavah&ra Mayftkha, of law and 
justice. 7th DSna Mayukha, of religious gifts}. §th Utsarga Mayukha, 
of public edifices. 9th PyatislfthS Mayukha.. of the consecration Of the 
same. 10th Pray%.citta • May&kba, of penance and expiation. 11th 
^uddha Mayukha, of purification, “ 12th Q&nti Mayfikha, of 
planetary influence and worship. * 





The present one, the Vyavah^ra Mayukha, is strictly speaking 
the only one touching upon law. Its doctrines are quoted and alluded 


wm 

■ ■ ■ 


1—Sftaoge’s Elements 2 ad, 164 note, 

2—Jlor this account am indebted to a kind and valued friend, Captain H. IX 
Jtlobertson, Collector of Puna, who has also moat materially assisted uie by procuring 
translations and explanations of doubtful and disputed passages from the Puna Pandits". 
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3—Preface to Inheritance, page iv. 4—Strange^ Elements 1st: 316, 


iii 



wm 

itp 


iflaiiAs 




SKIs 







drika: and appears, particularly in Um comludmg chapters, h> ho raunn 
of tTiw nature of a Smiti samg^ha. or "general collection. oi witli* 

out nut cl). ' Qt tlipik books elucidating^ the doctrines 

of one favourite author (like the Mit&fckarfi oxi Yujhavmkyay' by a 
perpetual, gloss, interspersed with .a. few texts out oi the .otaoi 
stitute. 

The reference to the authorities, troublesome as many may lin<\ 
them, are, not without value, having.been given as "vouchers for the 
correctness of the version, as well as to guide those refecting to .the 
Mavixkha on business, to the particular page of the work where each 
text is to he found. The example oi Mr. Oolehrooke wan. an Is 
this. In the oases of Sir T. Strange s Elements, vol. 2nd, explained 
l>v Mm, the Mi'takshara and. Digest are quoted ihdiscriminate^ in 
many places; But it is necessary, with regard, to chapter lourth on 
Jidi&tiiiwee, to.explain, that the reading of the MitAksham has, for 
reasons -stated, always been f retained in. preference either to Jimuta 
\%hana, or the Digest. Many of the .texts, however, are only to pe 
found in the two latter, or in bhelasc one, and as Ni|^kai/tiha s doctrmo 
sometimes accords with one and sometimes with the other, the reference 
will enable the professional reader to judge which school his author 
follows, still i^memberiitg'.tliat conformity with the. Mitakshalfe shotud 
be aimed -at as ikr as consistency will allow, with which hope, the 
author’s peculiar opinions, where he differs, m&terifdly, have mostly 
been pointed out 

The Cfetris of the Courts can. at toy time discover the distinction; 
w-^iwi fife m the Sanskrit: edition. rreonred (from five maim- 
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PREFACE 


Salutation to Gane 


., , Haying declared tbcv rules for a king’s 
guidance^ and having duly bowed myself before the lotos -footed Sun, 
I, Ntlak^jhtha, proceed to compose something on decisions of law* 

■% 1 meditate upon Qmik&ity, my Guru., [whom I consider as an 

incarnation of him] who wears the crescent on his forehead, the lord of 
the bull, and consort of .Faryati; he who gives counsel to all those, who 
visit the holy city, 

8, He [who is] the chief ..of. men 
with a view,to point out [by the simi 

rect of] the two conflicting ^aths [of ^ 

the spirit of god.].- Qri Qamkara f^iva] himself m ."..one form : Bhatta 
^amkara is the other form here on earth, who has admitted the reason¬ 
ing, that the spirit of god i$ indivisible.^ 


lias assumed a double form. 


1— -Tn the; last .chapter cf the Achara MnviVkba ;< see a siinitar work. Keporis 1st 
60-61, fit. Itaj dharma, 

2— The o tit side supported by the Madli^yu, the other bv the JJemadri, 

3— Those holding the contrary', rejecting* the doctrine of Maya, the cornerstone of 


the doctrine 1 2 3 of indiyisibility. 
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A OOMT’LETE TREATISE 
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Hindu law;, > 
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CHAPTER I. 

' pBOCJEfeDINGS AT RAW [VYAVABA'EA MA'TftEKA'.j 

Section I. 

j Justice Is the consistent art or practice [by a third person] of 
discovering the imkndvyn point of c< who is in the 
Delation. of -^pong’ J bct^yCbn tVo ifersons mutually disputing. Or 
hisliee. tha-t business, in which a Kaiiitiff and Defendant exist 

as the Agents, which is supported with* proof, by possession am! wit- 
nesses and which admits of a fair discrimination between conflicting 
pleading is culled Justice. But according to the ■ Mad.ana.rHtrj.at “ In 
an answer of confession, the further [usual] proceedings in the suit 
are unnecessary^ Th is is one pert of the law ; the other is calculated 
for the exclusion of. [unfounded] disputes, false pleadings, and the like. 

2. Now these are the divisions of it. Y&juavalkya y- “ When a. 
person aggrieved by another, in a manner Contrary to law, or approv¬ 
ed usager represents it to the King, or to the chief Judge, that re- 
^ presentation is termed the subject of a judicial pro- 


1—Followed by out author on many point?, contrary to the Benares doctrines. 

M&eiuighteu, page ^OO. 

3~~Ch. 8th, vs. 4th, ad. 7th. aolebmoke-on'Obligation^ 18, para. 30, The arrange¬ 
ment of the Maynkha varies from the above, though the titles, or chapiers, will be 
found the same, in names and hi number* by excluding the three first, or introductory 
chapters, and the last, on miscellaneous topics, or sundries, which make twenty-t wo in. 
all. 
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■without’^wmersliip-; the fotu-th, concerns among partners':■ the .-fifth 
s-uhmGvion of W1M has been given : the sixth, mm-puyment of warns 
01 litre; the seventh, nop-jwrforroariee of agreements; the eighth, sems-. 
sion or- sale and purchase ; tluf ninth, disputes between master ant 
set ViUit,; the tenth, contests on boundaries the eleventh and twelfth 
assault and slander ; % thirteenth, larceny : the fourteenth, robbery 
and other whence: the fifteenth, adult. -ry ■ the .sixteenth, alteration 
between nwin. and wife and their several duties ; the. seventeenth, the 
. in, »e«*ance_; the eighteenth, gaming, with dice and with living 


cieatares.- die.se eighteen titles of !,iw are settled ns the groundwork 
o! ah judimvprocedure in this world” SuMrwtion. non-pcrformale. 

-i-ii trifi.'Qi'W-.so'-r fWi nAnon^ A »«... . - .T... . T i / . 1 i • . 1 . 


. Oommg, [clyfrtamj, playing with inanimate 

iigentti : when with live agents, it is called sarnalivaya. 


. 4 - f y ( '- re ' though it is said by Bihaspati d « itilliiii.- a human 
being, robW toueiung another man’s wife and, both species of as- 
sau,.'.., compose tin- tour hinds of heinous 'offences,” We. may infer that 
by reason of the distinctions in the nature of cmnes, connexion with 
womep apd assault by word or deed, are here enumerated distinct and 
cutfej eft, from the example; of a hull and: bullock. But T will hereafter 
ill. clearly point, out. to*, distinctions [or ebaraobo'istics) of 

those eighteen titles . flaw, [each in its separate chapter]. 

5. The Initials of Justice,* 'Bihaspati : “Let them erect a 

Constitution of Tlr® "'1 ^ ° f a fortii ™ d ^wn, havi'% in its 
a Coup. v K » water and trees ; apart from, other buildings, 

a.na si tinted iii the ea^t quarter-, with the dear on that 
side ; there let them < let mi, i no onerem u?g» proper! vcon hits m, I feem b?y 
ooi-fsc. .-Or m other words, A court of juitico, as it lifts been de¬ 

clared by Kftyayaha “That place is truly termed a court of 
justice, \vliere the king urM^ti^ew jitsfciefv. dLsc s rmii:hafcmg 
ti vd.h and fabehQpd, by a t;ef mice to fcho I)horma<;istra. ,r itmu f 
“ A ,v >hf.. desirous of ihspectihg- jadicial pipceeaiifep, must-'enter his 
coiirt of justice, composed and sedate in his demeanour, together with 
Brahmans and counsellors, who know how to give him advice. Without 
ostentation in his dress and ornaments, U him examine tic- affirms'of 


1—See past, Ch. 181.Ii, para, 2nd. 




s. Lectures, “ Pan Hie 2nd.- -Constilution of the TlinM courts • duties of 
the prince as chief magistrate; doiiea-of >he stfbh&itdaR or m&m* (forties 0 f' the 
pradvovaka op chief-justice [ who is likened to ah arehou, prsetor, and Endhb jud&1 * 
beve.;;al descnpfaohe of courts ; institution of suits ; inadmissible suits’ plaint bm \6 
he drawn ; answer, how to be drawn ; proof, by which party, to be produced ; Uw four 
steps, pada, or divisions of a suit, viz., bhash&padti and uttarapada, pleadings of the 
two parties ; knyapada, production of evidence, and sailvasiddhipacla, decision by,the 
decree; ftiiseeHaneous^ subjects connected with the luhidmstrahon of justice * the 
nature ot proof, pram attain-, Rod its kinds, namely Immtm ptttiof or evidence, mqiuishra 
prainanam, mid divn^prool, bv oath, and ordeal di^apramlmam; evidence, of Me 
k mM ? a « Q6l y» I||ffcb n writings ; sakshi, witnesses; bhaktl enjoyment; nature of 
Mch Wiefly steted/. Phis exactlj corresponds with the two first chapters of the 
Mayukha. Imitate of justice,—] lfccrally the * tatters, or alphabet” of law. 


<1—Cb, 8th, vs. 1st, and [the last hemistich of] tju* 2nd, 
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and associated with .learned JJrfihtnans, should investigate 
proceedings, cciiifonuabl} tO'the sacred code of laws/ —The 
any one, whoever properly afFords protection to the people, not 
one of the royal tribe or Kshatriya. 

Kity%ana ;% “ A king who investigates togetherwth his chief 
judge jpr&dvivak&j minister, br^limans, domestic 
s °* priest, . and 'assessors of the court, according- to law, 
shall attain pa|^ip/v Here, the brdhmans are those 
uta] imappointed[to the court] ; but the ministers m;4 those ap- 
l. Even as it has been mid “A person, whether appointed or 
entitled to furnish legal advice/' 

Brliaspaii givovS this definition of the chief judge .[prtfdviy&k&]. : 
ts He who in a cause asks the questions, and in like 
u! or maimer Cross-examines, and who, extracting the 
[desired] information, speaks first, is termed the chief 
Vy&a shows the nature of a minister, or councillor [amiitya:] 
e king appoint as his minister, a man well informed in the 
ig of ail fclie sciences., tree from, avarice/ one who speaks justly, 
man jVipmj, wise, of & family famed of old for these qualities, 
a twice box n man [dvijaJT Here the recapitulation conveyed 
ja, or n tvrk-cborn man [dfter vipra] is made specially .'with- a 
> the choosing a minister, either from the royal or commercial 
in. default: of one of the priestly class [vij ; >ra]: for thus says 
phnal vT; if there be .no learned Br^hmani jet the king then asso 
n the administration, a Kshatriya or a \ r &ieyjt, skilled in the 


8, '. And ' XAjfiavalkya thus declares an assessor |sabhy^i] ;r Persons 

who are versed in literature, acquainted with the law, 
Assessors addicted to truth, and ...impartial towards friend and. 
fpq, should be appointed assessors o£ the court, by the king/'-Bxhas- 
pati gives this enumeration of them. G “ That cussemhfe in which seven, 
live or ..three, BrSlnnaUh, versed in. ridigibuB and worldly duties, preside, 
is to equal sacrificial ground/ 7 

9, The same author soys: Two persons must be appointed by the 

king, a secrefey - .and an. accountant, who are skilled 
and otlic.vs. in expounding words, and meanings, adepts at count¬ 

ing, free from error, and learned in tire different characters, [or dialects] 71 
Ifbrvfe, the .science of etymology. Meanings, a dictionary. lOityiiyan.a: 
<* Aferchaiits who have just views of justice are to be there appointed 
'hearers of causes/ 7 Thirei in the assembly. Bihaspafci: A vera- 


1— - 2—3'—iffcNt n. page 407. 

[08. There. Is some. (Uffcronce m (lie text he 


mv version 


is literal* 


5 --MeNtn. page 40 
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oicms niait must be ftp^iaily appointed, tnfflcr the orders of the asseS 
►sons, for call mg and faking charge of tjfe witnesses, phpxdi®, anc 
defendants.” And be must' bo none other than a a 

Vytim? fc?aya: .“ But m attentive servant must be appointed by tin 
king for collecting the materials for trial, u stout Qtuira, 


tors have followed the same eMployment, and he shall be placed under 
the orders of the assessors/ ' • Yj$]nhvalkya d. v ‘ But if justice Cannot 
be supervised by. -the king in person, from press of fother] ; business,, 
let a- B:r£hmu..n. acquainted 1 with ail duties be a.ssooid|id' Mth the 

IS " SBOTh ■ 


10. Bfbaspati mentions the duties, of the king, the cl 
r „, . 4 .. and the rest: ' * The chief Judge is to repor 

dn ties! 1 1 ' 0 the king is to give the necessary orders ; fch 

arc to investigate the matter jiti the hnst 
the accountant is to calculate the money [transactions]; and 
iary is to take down the proceedings of the trial” The «a 
Bays: “ Let the king sit with his face to U m east, the ’ assessors 
wards: the north, the accountant facing the west; and the- 
turning towards the south.” Y^navalkya, speaking of 
court,, says further, respecting judicial •• fuii^tionaries I 1 } 

tendants [adhikxt^li] appointed by the prhiCe, the sepa; 
[ptrgSli]> the joint cothpimi.es fpreid]; as wall as fain Sic 
nnisf be accounted to rank according to the order in whiei 
here-named, in all rules of justice among men.” Bufcrirdm 
pointed by the prince, the chief Judge and the rest Jfei 


time for Inspecting judicial cases: 
.give decisions on Cqmplliuts, in the 
for the court, in the first part of the 
klstra, putting down those who act 
eighth portion of t-fe day, the period 


Court hoars and l .he king 1 
days, place appoir 

day, in the way laid down in 
inimical] v; passing over the.i 


1—**Macii?g]iten, page 408. 

p. 433, q. v.The/ptiga’ and ‘§reni’ are hero translated according to the 
Corporation, and f community’ might siitBciently denote them conlduve 
of English associations in using these terms, to which the Hindu 
in all respects conform. Mention of t hem occurs again at, sec. 2nd, 
chapter 2nd, sec. 3rd, para. 6th, and in the T2<:h chapter, para. 3rd. 
ry clearly enumerated and elucidated in detail, by Mr. Ellis; sec Asiatic 




iTio.pn; and. • likewise; the,eighth [of each fortnight]. Brlmpati: “ Let 
the king, sitting thei'e in the ^tpMjt of the day, together with oil 
men, his •''mini gfors-'and his-' servant's, examine causes and hear ; them 
read thepu'r%as, and the laws, the religious [dharma-] as veil as the 
moral laws/’ [artha-<pistra] There, in the court. Moved lam > the 
laws of equity [uiti^astra]. 

IS. Nfeada, on the disagreement between the religious law, and 
the morallaw, says: u When a difference may occur 
bi^iwecuS^al between the religious lawy and the moral, then let 
equity, ' oV two them set aside what is declared in the moral law 
texts’ of [ml [a-rtha-^tra] and follow that which is enjoined by 
the religious law [dharma-'CastraJ;" But where dis¬ 
crepancy occprs in the dharma^fistra itself, Y^jhavalkya says: & 
f< If two tests' [smitij differ, • reason [idti, or that which reason best 
supports,] must in; practice [vya^ahfcfj prevail,”' The faults of those 
w ho do not look to the essentials of j ustice are thus declared by Brhas- 
pafci $ « A. decision must not- be made solely by having recourse to the let¬ 
ter of written codes [^/istra], since, if no decision were made according 
to fhe. re^oii' of the law, [or according, to immemorial usage, for the 
word yvMi admits both senses] there might be a failure of j astice^ 

13, They should fully attend to the customs of 
the country [De^chfo] and the like , thus Brhas- 
pati says “ Let all Rules, of each country, caste, and 
f&ruuy, that have been derived nnil preserved from 
ancient times., be still observed in the same way; otherwise 
the subjects will .rise in rebellion, discontent will be pro¬ 
duced among the people, and the army and the Treasury 

' . 'will suffer .injury.” The twiceborn classes, [dvijal 

vx^upcs. in the Dakhan.., take the daughter of a mothers 
brother in marriage, Inthe Madhya de^a, they follow various pro¬ 
fessions; and are artizans, and eaters' of kino; and in the east [ptirve] 
the men eat fish, whilst their women are notorious prostitutes. In 
the North, their women drink intoxicating liquors, and women in 


Customs of the 
unify ,&c. to be 


i- -At midsummer, from about seven o’clock, till about half-past eleven, M* 
2—-Digesb 2nd 570 note. 

-Cole, Digest. 1st, 137-8.—-2nd, 128, Ellis’s Lectures in Asiatic Journal, 8tb, 22, 
4~Reports, vol 1st, 05-420, 







e not deserving at penance, or punk 
’he Btirve .are. the. same as. the I? 
they' read mrve, ‘ all/ fo^ptirve, tlidt :fe. all 
the rest f^isJment ineow legal eorreetion. Some 
However, what is laid down by lav/ as the penance l 
applh-*.; to ooaidties which are not included «uadp£, 

Honed.” • But• others again way ; Pfinislimeitt m to be cop_, T ... 

"the nature-of Penance ; thus the people of that country will escape 
legal punishment only ; and in other countries, both logn 1 punishment 
and pena nce will ensue.” 

r 4 . Vyifea says: “ If a decision cannot be oMaiued fyomtho 
'’%-fcuo, to 4ff [appointed] F*:iE .among men 

imifcsrioual men w ^° * ]SH * by commerce, any .handicraft, tillage,, dying, 

' ’ or such profession, then let i&fc matter be tried by 

those', skilled in the same trade.” Menu “ Let not a prxnOe, who 
ee fee the good of his own soul, f hastily and alone] pronounce the law 
. on a dispute concerning any legal .observance, among 

'• tib in their seflral brders,” * 

.;|§|| a The king should thus interrogate a person 

. doming before him [at a proper time, and .in a res- 
;oHi!j 2 r peetfu'l attitude], saying, ‘ Fear not, O man, but dis- 
V. . ' r -dose- by ayhbm, whbre, when, ariddb:tr.whatyause, your 

grievance arises f . He should then, in ooi:ijunction with his '.Brahmans 
and.' assessors,.deliberate upon the represnivtatibri thus made, and 
should, it appear •rea;konubie, die shall deliver to the complainant a 
tomiony or depute an officer for the purpose of citing' the adverse 
partv” ' ; * • 

16. Nfcdk :4 “ A* person being about to. prefer a claim, may 
arrest his adversary [evading it, or not -giving satis- 
^Arifest or au- p icvr) the matter] until the arrived of the .siun* 

'■ /; monsh The $aipf aiuhor declar.es -foiir kinds of arrest 

6r duress [t^sedha] 4 fi kt Arrest is fourfold: local, tempofaiy,- inhibi¬ 
tion from travelling, and the pursuit, of a particular occupation : the 
person in confinement by one of these mode% shall not break away 
from it.” He also 0 'declares there Is a punishment • for,breaking 
through restraint, by one thus confined ; “-One’-who. being.arrested at 
a proper time, breaks his arrest, is to be fined.” la some, case®, says 
the same author, punishment is also to be inflicted on the party, put¬ 
ting la duress: “ But if a man inflicts duress upon any one in an 
illegal mode, as by confining [any of] his ten members [limbs, func¬ 
tions, or senses]; by stopping his speech, or brjkitli, or the Tike, lie 


1— 1 Those on the 8..JL of t he river .Saras vati.. 

%—CL 8th. vs, 300* 3—Macwaghteu, p, 410, 

4—Mcntn, }>. 411. Strange’s Ek-m, Isc 387, fi-.Mcntn. p. 411. 

6—Mcntn, p. 411. The remaining, words tlfrre appear to apply to our next text. 
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worthy ;_.of 'puMsbment ;■ not the taaii who breaks through [such is 
illegal restraint}.” N&rada uxentiozis an eiettiption from punishment 
ih 'somo cases of resisting cl;areas: - f A' person placed in duress whilst 
crossing.a river, or passing a forest, or in a bad..[place or] country, or 
during an affray, or in other [distress] does not become liable to 
piimsnment, if he break through such ' severe duress/' Kftvfiyana 
declares " : tj'us- ••punishment for/cbhfiihing one exempt from restraint: 
“\But it. is thus decreed, that he. who imprisons one not amenabie to 
confineineht, shall be ptm.ished;by'th'e king/’ 


17. 



The same author detines those who are exempt from confine¬ 
ment : " Persons standing upon a tree or hill, orsituat- 

frorrt7)roce3s Cmpi 0( * upon an elephant, horse, carriage, or vessel'; and 
one standing in a dangerous place,. are all exempt 
from arrest by those enforcing a demand ; as well as one afflicted with, 
sickness, and one suffering under misfortunes, and one employed [m a 
minister of religion] by Yajanii^nBs. v (Q,.Jbrr“ Let not the King cause to bo 
summoned, persons in a. weak state, nor minors, old men, persons in 
danger, those actually 'employed in religious ; offices immersed in 
[w'orldy] business, those overcome 'with desire or habitual estrange- 
meats,diior persons employed on the duty of the king or of the Gods 
[utsavafi “ Nor those intoxicated., deranged,' or idiotic ; nor persons 
in grief, nor servants, Nor a young woman, who is without friends 
[Miiapaksha] on’either side, nor any woman born of a noble family 
. nor one lately delivhroA -of a child/nor: a damsel of the highest tribe. 
These a <s. termed dependent on their relations. 


18. 


erupt. 


19. 

Contempt. 


ns 


lilp 


<( But women upon whom their families are dependent, pro¬ 
fligates, and harlots, and those who are expelled, from 
lUose not ex- ^ ie j r or degraded, . may be summoned / 9 

" Having well examined the charge, the King in 
weighty matters may summon, but in a gentle way, even those who 
have-withdrawn [as hermits] to the woods, and the like of them/’^ 
Having' ascertained the time, place, and comparative, importance of 
the charge, the king may summon even those who are sick, causing 
them to fbe brought slowly in carnages.” In some copies, they read, 
by a messenger. 

A person who, being called, does not attend, deserves, punish¬ 
ment, even as Bf haspati says: “ Where a person 

possessed of relatives or family, from arrogance neg¬ 
lects to go where he is called,let them deliberate upon his pufr|$h- 
rrrent, in proportion to the cause at issue/' Katyayana specifies cer¬ 
tain grades of fine for corresponding sorts of complaints; “ In p^fcty 
causes,, the line shall be fifty, but; in the middling, not lower than an 
hurdred [panas], and in great causes, never less than five hundred/’ 


m 


(a) Persons employing priests to perform religious ceremonies— Etf* 





1— Mcntx^ p. 410. I have altered the translation* 
' 2—Meatir page 411. 


II 






20, declares-, .what, is to bo done on-the 

person summoned; “ Let. the person pro$ecufo( 
of theHeaSm^'^ placed-standing.before the Court with the compla 

ant likewise—"' The tf^ird' eaae;'|fcy or with].is; used 
here hr the sense of m mnpahj/ ivUk K&tyayana: “ Then let the 
Plaintiff fully tell his ease, and the Defendant immediately ?dter wards; 
nt the end of their pleadings then let the assessors [speak ], and the 
Chief Judge after tjhat ” Brhaspati: “ If the Plaintiff and Defend- 
ant slop Id come, each saying, ' I was first [m suing]/ jet the. Plaint' 
ho registered with reference to the class of" the parties, or regulated 
by the injury/'l 

M. " Uelatioris, or any other. man duly appointed, xuayxmder- 
take the plea-, or* answer, for persons'.weak,'[hi' mind or 
body], idiots, madmen, old .men, women, minors, and. 
lnu c sick peopled NSrada:. if He on whose account 

another is litigating, whether he he appointed. \Niyuktd\ by the Plain¬ 
tiff or sent by the defendant, his is the victory or defeat, by whom 
he is. delegated/'’ 'KSt&y&na^ however’ says $ • “ He is guilty of 
offioio\isiiess> who is neither brother* father, son, nor ' constituted agent- 
of tlie party: should he interfere,.he is liable to amercement; 1 ' liut 
tins, relates to one not duly appointed. 

22, In some eases, the absence of a deputy is ....enjoined by the 
Executions * very same author: In [prosecutions for] killing a 

" BrSlrman, drunkenness,robbery, adultery with a spiri¬ 
tual preceptor’s wife, killing a man, theft [steya]4 touching another 
man's wife, and also eating., forbidden things; in charges’ for abduction, 
or ruin/ of a virgin, assault-, and forgery, as well as in** 
XL jury, to the king, a substitute [pritiv£di]- is not to. be 

/ given; the doer of the act shall defend his cause him¬ 
self” Tjte word steya is used a second time, with a view to a more 
particular prohibition of an attorney. A substitute, a deputy [or 
attorney], 

21f Yijfi.avalkya points out the proceedings of the plaintiff; 

when the defendant has hqj&n brought up: “ Let there 
Requisites' of a be [a record] written in presence of the defendant, 
good plaint, exactly what was made kno wn by the: plaintiff, marked 
with the year, month, and half month; the ,day, name, 
caste, and other [necessary notes]” In apotlier -siniti it is said:! 3 
47 That is. termed a charge, or declaration, winch is significant, techni¬ 
cally precise, comprehensive,. unconfused, direct, unequivocal, conform- 


i—In. the [manuscript] Pariyishta, the reading is “ Yado yarn ammlpeda’—In 
j>rmted<oi§ or Yiramitrodaya, " Vado varnynupfirvcna. s * In all Ihv old copiel of 


| H |H| ..... 

the Mayukha, ‘ f Dando varn aiiurupena.” Thelaai they ail agreed to reject; oi 
other two readings, the first has been followed. 

2—N&radain the Mitakslmil. 3—Mcnin, p. 411. 

4—1 n th« original the same word [steya] is used for both. 

6—Sicntn. p, U2. Strange’s Elements, 1st, 509, 


the 
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able to the original complaint, probable, imeonfcmdietory, clear, suscep¬ 
tible of proofs concise, nai deficient, not adverse fin Ideal and temporal 
usages]/ compraiiig the season,, moritL, fortnight, day>-Wtir; 

country, situation, place, .yilfoge; the complaint and its. nature; the- 
tribe, apjjearaaee, and -age of the adverse-party; the ; •weight and. .quan¬ 
tity of the property in dispute ; the iuuae$ of the eompiamant, and his 
adversary; the names of their respective ancestors, and of the ruling 
kiiig8;y thc griev r m« 2 e done; and the mimes of the original acquirer, and 
gmkiovJ* .. The. .year and other [points] here mentioned, are tlecdared. f,o' 
be of .use /in cases "of mortgage and the like. Arid tin* necessity of 
sometimes noting the country, 3m,' is declared in • another’ smrti: 2 

The country; place site; tribe, name, neigh|iourhood, 
XII. • dimensions, nature of the soil, the names of aneestprs, 

and of former hi jigs': these ten slum Id be specified in 
a suit for'immovable property/' 




Correct ion of it 


■ . 




24. KSfy^yana': “ Let the Chief Judge record at -length the first 
sideoftba cause; as told m the [Plain.tifFs] own way 
on. paper, after it lias been corrected on a writing- 
board, in white .letters” NfitiSda defines the limits of correction $ “ He 
.may amend his declaration until the answer is given iu, but being 
stopped by the anmv.er, the corrections must cease. n ‘-But m long as 
the .Defendant shall not enter the answer of the plaint, so long may 
the Plaintiff cause them to unite any [further] account of the matter/* 

'25. The, properties of a plaint being thus laid down,'false, plaints. 

at variance with them, are also ..touched upon, though 
u issibfg 8 • in ^ well kno'V^pt as fictitious. Thus in another sm.i'ti ; 

“ Let them utterly dismiss a false suit, miknown [to 
reason], shewing no trespass, unmeaning, mj.foi.mded* w hether incapa¬ 
ble of proof* or. contrary f ? Unknown, as if he said, ".Flowers from 
.heaven have been stolen from me/ Skewing no trespass, as, 4 He fid- 
lows his business, by the light of my lamp.’ Unmeaning, as, / What 
dye call it [kaeatatapa] (a) has been taken from me/ Unfounded, as, 
rile living opposite to me reads with aloud voice/ Imapabh of proof 
as, * This person laughed at me with. a-scowling brow/ or the like. 
Contrary, to common sense, as, ‘ I was abused by a dumb man/— 
Plaints in opposition to the City, district, or other point, are also touch¬ 
ed upon <r Time complaint which is prohibited by 
XXII. #. the Government, or detrimental to the interests of a 
Oiiy, or a. country, or to the difierent trades-peojie, 
citizens, villagers -.vand merchants, m pronounced to be.inadmissible.” 


l~~For instance, a man in Central India* [Madbyacl^n/j suing for a pbrnta* 
tien of betel-nut tress, [knowing the y cannot grow at & distance from the coast,] or 
for mangoes, out of season, kc, Viramit. leaf 20th p, 1st. 

2—-Yajnavalkya—Mcntn, p. 4.12. 3—Mcntn, page 413, 

4~-Mcntn. page 413. 

{a) This word:— &are#~f<*~to:-pa —is composed of the first, rough or pants A a letter of 
each varga of the I’N&gari alphabet: a similar formation is gajdddda^) the third, 
smoot h., or sarda letter of each such varga.— 





^u, JNaracia explains the qualities of an. answer :3 f <The wise 
have held that to.be an answer, which embraces the 
Answers ennme- declaration, which is solid, dear, consistent, and ohvi- 
Iat, ‘ d ' 0113 ” K*Sty4yana specifies four sorts of them :* A 

, f/ . . „ denial, a confession, a special exception, and a plea of 

tormer judgment, are the four sorts of answer.” The sa ne author 
expkins a denying answer [mithyottara:] “ When the Defendant makes 
demai of the claim, that should be considered in lav as an answer of 
denial:’ The same author declares this again to be 
AIV * of four kinds : “ An answer of denial is of four kinds • 

.. „ asd this is fillse;’ ‘ 1 know not this matterT was not 

then present ; or ‘ I was not born at that time. 1 ” An answer of assent 
Imtyottamj is. noted in another smiti: “ A declaration affirmative 
ot the. master m dispute, is termed an assent." Nfirada exemplifies a 
special exception' [pratyavaskandaiia] « When the defendant aeknow 
ledges, the [receipt of.thej sura as declared by -the'plaintiff, but all|&s 
a consideration, it is deemed a special plea.” lUfeySyana thus pro 
pounds the plea of former judgment Iprdrmyfiya]:« * If a man though 
cast at law', revive the suit, he should be considered as one previously 
confuted, and is called an appellant from a former decision.” 

29 The properties of an answer feeing thus fixed, [a defectiyeonel 
is also explained in another smiti, though the nature 
Inadmissible of an answer wanting these properties con veys intrin- 
answers. sic_proof hgainst itself:? " That Is not ek answer, 

which is dubious, not to the point, too confined, too’ 
extensive, or not; embracing all parts of the declaration. That which 
is relative to other matter, incomplete, obscure, confused, not obvious 
is a faulty answer.” KStySyana also says : ‘VWheu an answer admits 
the truth ol the plaint on one count, and on another sets up a special 
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exoeptipT^ [Mr&nmn] and ai the same time deni%' ivilS&jer Count alio- 
getlxm:, it,;i;9, from its. mixed nature, .held to 'he. no answer/* 


SO. 


. 2 


mm 




The, s:aril -authpir states the . reason -for this notice of a void 
O ir oh ndi aT1, ^ r:1 11 Form one suit, the proof cannot: rest cm 
rm.-r prc - am . parties, nor can .both obtain- judgment, nor .can 

two mowers’ be offered at. once,” Here, the meanme 


■XV. 
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•M&emighten, p. 415. 
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is-this: ‘ la giving a fiat ' denial . and a special exception m one answer, 
the actions of two. different, plaintiffs are. opposed to each other/ • It 
has been thus declared by NSrnla $ " It h'm been recorded, that in 
the case of a total contradiction, the- proof rests, with the compteip&nt ; 
and. in the ease of a special exception, with his -ad versary/^ Therefore 
'both parties' in one .cause -[exhibitiiig proof] is contrary [to law.] Even 
' so, both actions lie on the Defendant, when there is a. j.ambling of a 
special plea, 'with plea of former judgment; for, it la said ,by Vyfca : 
%v hi pleading- a former judgment and speei&l exception, the Defendant 
must ’exhibit the proof.” And again by the same : r In plea of former 
decision, it must, be satisfactorily established,, by -eidiibiting (copy of] 
the decree so gained to the Chief Judge, and the rest likewise/*'' Thei*e> 
fore, in pfetding a .former decision, it must be established, either by 
exhibition of the decree/ or by those who saw the oHgiml decree, or 
the like.' But in an answer setting up a special exception, the defence 
[must be supported] "also ' by witnesses, documents, and other proof. 
Here also, ( proof oh both sides M one cause] \» contrary [to law. j The 
same rules must be observed also in & mixture of three or four [pleas 
in one answer/} , 

31. And m these matters, the properties of a void answer arise 
froM:conjunction: for if in due order, the properties' of:a ['valid] answer 
•are preserved ; and this order, imist depend upon-, the pleasure of the 
Plaintiff, Defendant, and the Assessors. And even thus H£rita says . 
Y When a denial and special plea are both contained in one afoswor 
together'; also a confession wiflv-hny other, [answer,.'} then which' fof 
them] is'to. be taken as an answer [to that plaint]? that which eon- 
tains..'the most important matter, or that wherein there is something- 
of use to the action, is to be-consitlered'as the proper answer, to prevent 
confusion : for otherwise/* There will be. confusion/ is wanting [to 
complete- UiA&ense]. 

32. Tl^e meaning of it is this: ‘ Ixi a claim for gold and clothes, 

when it is pleaded, that the gold was not reeei ved,.and. 

XVL that the clothes were received and returned ; first let 

them decide about the gold, and afterwards, the point 
relating .-to the clothes may be- settled/ The same course, is: to be pur¬ 
sued, in a mixture of li denial with plea of former decision, and of the 
latter with a special plea,. likewise even in those disputes, where it is 
pleaded/ { the gold was received, but the clothes were not/ or, [the 
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1—Macnaghtpn, p. 415. On the subject of the ‘ ‘OmtsprobancH/* see Bentham 
on Evidence, p 257. (Ch, 16th]. 
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hes] Vere .git©B : teek f -or fwb^re it ; is said :j tf 3b \ 
ion.about the clothes;* the case imist be tried only with respect 
the clothes, not with reference to the gold. For though it is a 
blatter of in ore value, yet there is no action, or proof, upon it. But i n 
■ dispv.te ■where the Plain tiff,says: s This is my cow which ran away 
h a time ; I saw it' in his house just now / and the Defendant 
. : * This is utterly false; even before the time set forth [in the 
*t,J it was standing at my house/ it comprehends both a denial 
special plea,; there is no property of a void answer in this, which 
• an answer oi denial, [at the same time] shewing t-ause or special ex¬ 
ception. Tm action lies here vyith the Defendant alone; not at all with 
the Plaintiff, because of this text of M&rita :V <{ When an answer in¬ 
volves a denial /and a special plea, the special plea is to be first con¬ 
sidered/* Even so, if there bo a conjunction of a denial with plea 
of formerJudgment/ or of a special plea together with plea of former 
judgment, in a sui t of only one count, if does hot partake' of a void 
answer. In both of these cases, the proof lies with "the defendant only. 
This is enough to shew, tliat in no one case can proof on both sides 
exist by any means. 

33*. Tfljnavalkya lays down the order for exhibiting- the -proof; 
. r ,' . after, the ans wer hm been recorded in writing :2 After 

proof 


this, lei the Plaintiff immediately got then) to write 
down the proof of the matter complained about: when 
% VII. ‘ fhafc is satisfactory he will gain the cause, but when it 

is otherwise; it will be reversed.” This again ,relate# 
to an answer of denial, Jbut in the other kinds of answer, the exhibition 
of proof lies with the defendant alone. Thus H&rt&a : 8 “ For in an 
answer pleading a former decree or a special exception, the defendant 
shall exhibit the proofs, in answer of denial, the plaintiff; But issue.; 
cannot be had ki an answer of assent.” 

$-i. i 7 ajnavalkya mentions, that-there are four-feet, or requisites 
of a decided suit: “ A decision in. causes is shewn to 

P-leadingb emi- have lour quarters.” And these -four, 'quarters arc ex-, 
merated plained in another smrii -A fi It has four divisions; 

namely the declaratory, replicati ve., probatory, and &d<- 
judicative, and is termed quadruple/’ But this has reference to an an¬ 
swer distinct from one of assent; because in an answer of assent; there 
are only two members: even as Bihaspati• says.: “In. an answer of 
/denial, the cause must be completed in its four members; and likewise 
in a special plea; but in one confessing the claim, the suit may be con¬ 
sidered as complete with two members/ 7 


1—•Macnaghten, page 416. 

Mactmghten, p. 449, where, some little variation is found in the reading. 
M’acnaghteo, p, 451. 

4—Macnaghten, p. 416-17, where the whole text, of which this is only the latter 
hemistich, is recorded, 
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88. Yijuavalkya 1 A person, complained against-, not having 
y ..' .. cleared .hi>n$el£, shijdi uqh retort*; nor shall, another 
bird ,0rt charge'a .persoti' aJre&dy l&bomng; under. &. charge, nor 

£ shall aay ,thing • foreign: .to tho:'OTiginal. compla?i.nt be in* 

Ixcbr-tion traduced; But her may make a countercharge incases 

■■ ' of affeaiys,'or criminal : pro : secu(Som.” ;i 

36. Nfiraida fi "That man, who', forsaking his. original olaira, 
, rests on other grounds, is known for atafse (daimant, 

r/Wf by re?a$mi of the caiiinMon of his proceedings^ The 

/ TecJuika! erorii .•^e^ning- kffhat the fake claimant becomes [only] 
remediable/ * liable to punishment; he is not to he cast m hie cause 
so.Jaid v And thk must .be taken with reference to 
flints for money; EVen as the- same author says *A " A verh&t error, is 
not in all [any] 'civil'actions ; [for instance, in actions brought,] 
lor seduction, for landed property.,- or for debt, the Plaintiff h to be 
■punished, but it- does not annul his claim,” Ths'&eebnd hemistich is 
(dded'for the.sake. of 'clearing up the first. 

• 37. YiynaviaXkya : 5 ■ ■ ’When witnesses are adduced on both sides, 
, ^ # the Witnesses of .the first com] : >lainant fare to bo exa- 

deDcfi^^ ^ Y ** if. the first side be weak, or wanting in that 

■j- ' point, those of the Defendant may .be received. The 

.first tiompfainantfih®. Plaintiff in the suit,: The first side, the plaint. 
If U he weak) when there is no .proof required [of the plaintiff,] because 
of the Defendant’s taking it on himself, by an answer shewing cause. 
The receipt of oral evidence, is put for the sake of denoting proof in 
other ways also. -f, v . 

S8, The same author says :® “ A competent surety must be''taken 
‘ from each party for the decision of the dispute.” 
The decision of the dispute* tiny satisfaction of the 
l&admiss&k. judgment. K;Jty«lyana specifies who are not to be re¬ 
ceived in the in after of security.* .^'Neither a master, 
.nor an enemy; nor in like manner the master's foreman, nor one con¬ 
fined, nor m like manner, one sentenced to punishment, nor one of 
doubtful character at any time ; neither an heir, nor a poor man, nor 
even one obliged to dwell elsewhere ; nor one appointed on the kings 


Sureties. 


1—Macnagbteri, p, 417. 

2 —See chapters 16th and 18th. 

3*—Macnaghten, p. 417, where it is translated ‘ must be nonsuited.’ 1 have made 
ike text litoral* to agree with the comment following. 

4— Macoagliten, page 417. 

5—Macjmghtcu, p. 420, 451, p.v, Flero ike (ext is made to apply to a general 
rule between plaint,ill and defendant: in the Mitaksbara, [Sir E. M’s. authority] it is 
laid down for a particular case, between two claimants for the same property and thus 
the May ilk!) a and Mitakshara differ widely 

6—Macnaghhm, p. 418 


Strange’s Elements, l.tii, 36 









XIX. 


business ; nor. an ascetic; nor he who is unable to liquidate the claim 
of the individual, and a sum equal to it, as a line to the king: nor one 
unknown, are to be taken, [as sureties] in matters re¬ 
quiring security/* Oonfintiil, bound in. fetters, or 
the like. One of doubfjfkl eharwder,. ..one addicted 
to particular vices. An heir, ...sons, grand sobs, and others entitled 
to take a man’s estate. A poor mem* one indigent. Obliged to 
d/well eUetvhere+ one turned out of the country. Yajiia'valkya : “ But 
the being security, .contracting debts, and giving evidence, between 
brothers, as well as between man and wife, and likewise a father and 
son, if they be unseparated, is not recorded/’ 

39. In default of seeiirity, KStyayona >\ys d Tlf a party be tm- 
. able to furnish a . competent surety, he is to be guarded; 

CDiifinerriciit in aTl( ] a t the clpse of each day, •is to furnish wages for 
deJau.t o sure y. y )e p a ,y n > en ^ of his guards/’ The same author adds: 
“ A man of the twice born classes, who i| deficient In security, shall be 
guarded by men accompanying- 'him out of doors ; but they shall coniine 
in prison,* (/txdras and the other [low castes] who cannot give se¬ 
curity/ 1 


40; 


NfoadaTsets forth the qualities of a fake plaintiff [hina- 
vadi] : " That man, who, entirely giving up. his first 
False Plaints. ground of action, again takes up another plea, is, by 
reason of his passing' away from one cause, decidedly 
known to be a false claimant.” Y^navalkya shews how to distin¬ 
guish the party who is in the wrong $ ci One who is constantly shift¬ 
ing his position, who licks about his mouth, whose forehead sweats, 
and whose countenance continually changes colour; one whose mouth 
dries up, and who foultos in his speech, who contradicts himself often; 
one who does not look; up, or return an answer; who contorts his lips; 

one who undergoes spontaneous changes, whether 
XX. mental, verbal, corporeal, or actual: such .person, 

whether making a claim or giving evidence, is esteem¬ 
ed lake,” Bis mouth, the region of the lips. 


‘SECTION II. '/ 

Of P / *oof in Qeji&ral (Fra m(m a,} 

'f ' . ' ' f ' i <3c ' - s - • 

I. Y^jiiavalkya : 4 ' " Evidence is said to consist of documents, 
possession, and witnesses. In the absence of all these, 
Mature of Proof, a divine test is prescribed/’ E6ty&yana also ; 5 “ When 
one adduces human evidence, and the other appeals to 
a divine test, the king, will, in this instance, proceed to examine The 


X —MacH.agb.fcu, p, 419. 2—Macnagliten p. 418/ 

3—Vide ante, para. 36. Macn&ghten, 117. p. v. 

4—Macnagkien.p. 438, Strange's Elenj. 1st, 309. 5Mjaciiaghten, p, 439* 
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human. eviflen.ce;- and will riot- have reoow'so Uy blhv-divine test” "Even 
wbimduim^ testfendBy- i>s applicable to.only' one part of -the -ease, bh^t 
ij u> be received in preferexiee-.; and recoup must not he had. to per¬ 
sons willing to : @staWi:m the whole ease' by supernatural means,” 
Proof by ordeal is not declared, when living wit nesses 
.Proof by- 'deeds. are present ; and when there are deeds, or doemnents 
iu a cause, neither'ordeal uor witnesses sh.ai.1 be (re¬ 
sorted to]., As for those .mks which are set up by separate trades, 
[piiga] joint companies corporate' bodies, .[ganaj and the like, 

the proof of them must be written deeds; neither ordeal, nor witnesses.'-’ 1 

% * “ In nonfulfilment of a gift, as well as hi gift, and i n cases 

where a decision is required between a master aad Ids 
servant; in nonfultiimont of sale, and refusal to.receive, 
goods purchased ; in gambling -'also, whether, with iu- 
animate or living objects,, when disputes are,brought 
up, proof by witnesses is declared-requisite, not by or¬ 
deal nor by --documents. n 

S. . Ihthe making of doorways .and. roads,, and 
that about enjoyment of any thing; -watercourses, and 
And by posses-, the ]iko, possession, is the strongest proof, not- doeu- 
Si0U * meats,f nor witness^” 

4. Bihaepati declares ordeal, to be in come cases the strongest: 

“Makers of false jewels, pearls, or coins; they who 
Ordeal, when steal deposited articles ; murderers, and those who 
lawful. , commit adultery with other mens wives, are always to 

be exanuhed by [ordeal of] oath ; in charges of deadly 
du, if., witnesses are present, and 'the defendant [vfkiij £aj accepts the 
or v deal, the wibne&jes then-shallnot be examined. Vyasa : “If he say, 
f this writing was not made by me ; it was forged by this maiv; having 
jaid i’fowja that writings a decision on the ease^ shall^ be made by or- 
deal 7> * “In the case-.of a capital offence committed in a desert, in an 
xmiohabited place, at night, or in the interior of a dwelling ; and in the 
case of a denial of a deposit, divine test must be resorted Lob Bihas- 
pati; “ When doubts are produced* in written or oval evidence; and 
where tlie circumstantial evidence is incomplete, ordeal is then, to be 
•made the means of cleaning up the matter,” 

5, The same author states a liberty of choice, in some cases, hr 

tween, ordeal and witnesses* 5 “In the investigation oi 
Matters of choice, a capital offence,,or affray by deed or words, and in all 
cases of violence committed long, ago, both witnesses, 


I-—See ante, section 1 sdf para, ,10th ;; and post, Chapter. 2nd, aee. 3rd, pam. 6th : 
chap. 12th, para. 3rd. 

3—See subsequent Chapters on these heads. 3—Ordeal, MitakyliavA. 

(a) Some mistake here; mdi is plaintiff: prytwqdi is defendant.— M. 

d—Mrada, in the MitaksharA, Maenaghten, p. 439. 
f> —Maenaglifceii, p 439, q. v. ‘"Assault and battery' does not exactly, define the 
Hindu law-term, which, uvvludes * abuse, .<fec.* .under tills head. See .Chapter 16th, sec¬ 
tions 1st and 2nd, 
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nesses; as well as 'the .entry of any^ circumstance, or the like 

and 'ordeal,'are mentioned as admissible, with & view to the wellbeiiig 
of the subjects.’' Entry of any tr fling circvrnskmce, eme point of proof. 
In an affray , by vj&da', meaning* personal abuse, as f you base murder¬ 
ed a Brahman/' or the like. 

(>. But what Katyayana says that: %i In wordy affrays, and in 
disputes for land. they shall not take notice of ordea l, 
Explanation. relates to trifling cases ol* abuse * -the - word..; land is. 

^, r merely used to signify fixed property ■ |m general,] by 

putting a part for the .whole. Even as- jPatSmaha ^ays: 
In disputes for fixed property, they must eau$p ordeal to be exclud¬ 
ed therefore, if there be ‘witnesses or other legal proof then ordeal is 
prohibited. Even so the same author says: “ They ■ shall .cause .the 
matter to be proved.by these’[three means,] by -witnesses; by documen¬ 
tary evidence, and by possession/’ 

7. Pitftmaha : “ Where deeds are not to be procured, nor proof by y 
possession, nor witnesses; and there is no mamfesta- 
Total absence of tion, [or descent, of the judgment ] of the Oods, then 
evidence. the proof lies in the opinion of the king.” Disputes, 

which maintaia such a doujfeflil form, th at they are 
not capable of being determined with certainty, the King shall decide, 
by his own opinion of them, for he is the lord -of all Thus the Vyava- 
hara MatrekS is finished. 


Of the pi i'fekent moms of peooe. 
SECTION I. 

Of Evidence by Writht-g# (Lekhyaf 
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Bihaspati:- -Writings among mankind are of seven kinds; 

:. tor partition, gift, purchase, pledge, public agreements, 

. • feameratiou ol idaves, debts, and the • like : the. king’s orders are of 
,Aem ‘ three kinds.” 1 i That record of partition which- bro- 

Via. therSj. for other, coheirs,] execute, after making -a just 

Deeds, of Pm- division by mutual consent, is called the .written me- 
ikion, morial of*the distribution.” And when a mai iven 

. ( ^. f . away land, the deed which he gets drawn out, ‘ for 

■* ’* holding the land as long the moon and sun •shall lastf a), 

inriSBseiwed,and mcap&bie ’of being seized .by any one,’ that is known 
as a writing of gift. ;C When any one, having bought a horse, field, or 
the like, causes a deed to be drawn up, containing an 
Purchase, exflcfc si&tenieht of the .price, that is- Called a writing of 

pi et l purchased “ When a man, having given in pledge 

either moveable or fixed property, causes a writing to 
be made but, stating in it the conditions, whether of preservation or 
enjoyment [by the mortgagee], it is called a writing of pledge.” “If 
the people of a whole village, or of a district, mutually execute a 
writing, under their own signatures, among them¬ 
selves, for the sake of some ordinance not contrary to 
the kings [laws], that is called a writing of agree¬ 
ment.” “When a person, destitute of clothes and food, 
and makes a writing* in a forest to this effect, / I will do 
your work/ that is called a- 'writing of slavery.” “When 
a person, taking up money at interest, makes out a 
deed himselfapd causes the same to be done by the other party, it is 
termed a writing of loan , and by the wise, a de ed of debt.” From the 
words ike Mice, we must understand. ‘ of purification, and the 
like. ■ " ■■/ 

3. K^tySyana declares what are these deeds of purification, and 
the like : u When an accusation has been sustained, and 

likewise of Pu- penance for .it performed, by a man, the deed certifying 
rilication, pfg purity, is known as a deed of purification, if attest¬ 

ed by witnesses/’ “ In all the higher [classes,] where m accusation is 
sustained., the writing which is passed when the dispute .is finished, is 
kriovvm os a deed of peace.” .When a decision is given 
Peace, in boundary disputes, a deed of boundaries is drawn 

out.” Prajapafi mentions a deed of bail: “ When the 
bailee carries the very thing bailed again to another 
for pledge!: he shall cause a deed of pledge to he re¬ 
corded in writing/ and give with it' the deed, [he re¬ 
ceived! in the first instanced 

4. y^jiiavalkya also f Having discharged the whole debt, he 

v. should.tear up the writing, or cause -another to heexe- 

Acquittance. ou { wd foj . acquittance.” 


Agreement, 

" XXIV. 

Slavery 
Debt. 



Boundaries, 

Bail’ 

mid 
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1—Cglebrooke’s Digest, 3rd, 408, 

(a) See J. Grimm’s 'DwUrhe licMmmnhimiV ,*, 2te ausg.'s. 37.—AV, 




2—Maeriaghlcn, page 459, 



' 







be attested : the validity of both depends' on. -the usage of the country, 
Y^fiavalkya ; 3 “ But every doeinnent which is in the handwriting' of 
the party himself/ is considered m Sufficient evidence, 
even without• unless- obtained by force or 

fraud/’ Force , duress. Fraud, desire [to cheat], or the like. The, 
satoe,author states a distinction among those done by another r ; ^What¬ 
ever contract has been agreed upon between, parties by mutual consent, 
a writing shall be made \>£ if; attested by wifres^s, beaded with the 
name of the obligor; aiul 4 the year, month, fortnight, day, name, tribe, 
family, scholastic title, the names of the parties 1 fobbed &o. must be 
specified/h Scholastic title, as/one well qualified in a branch of the 
ftg Veda • or the like; taking hist name front a particular qualification, 
as a Bg Vedi, a student of the Rg Veda, The same author.. myAf 
u When the transaction is completed, the borrower should sign ins 
name with bis own hand ; adding, 4 what is above Written has the as¬ 
sent of me, son of such a oneand the witnesses, being equal, shall 
also write, putting the names of their father first, 4 1, such an one, am 
witness to this writing/ And the writer shall then write at the end, 
Tofthe deed itself] 4 this has been.written, by. me, the son : of such an 
one, having been sought for the purpose by both parties. "Equal, 
in number and qualifications* In some copies, for equal, they read un- 
equal, by inserting the letter a* (the negative sign]. : c “ " dab 

debtor who is ignorant of the art of writing, shall cause to be written 
bis assent; pr,if the witness be so, by meahs of another witness, in pre~ 
sence of all the witnesses.'” 

(i Yftjnavalkya and Brbaspati .illustrate the three kinds of royal 
'Edicts, before alluded to : 7 “ -Let a king, having given 
Boyai deeds. land or assigned fixed property, cause bis gift, to - bo 

xv . written, for the information of good princes who wiil 


)f the different readings 
ntEligible, [the other 


; rr a to, X have adopted that of the Digest as more i 
to infer four kinds] and agreeable to our author. 

So hv Scottish law holograph. dee& art? held equivalent to an atteesed cfeed 
irte oroof at moo of aothentieity and of deliberate engagement. Bell, Pnniiiples 
& of Scotlaad 3d ed. :520. As to holographs Sfe § JEkfttjb. Jod. f,v. 459- 
Morton v. Copeland 16 C.B. per Maule i —lid. 

■2— Digest, 1st, 23. 3~.Digest, 1st, 24. 

4 and 5- Digest, 1st, 24-25. Mannaghien, 444-445. 

Macnaghten, page 444. Digest, 1st, p. 26, where this text it ascribed to 
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succeed hint, either on prepared silk, or on a plate of 
Copper, .sealed above with, iris own signet 1 2 (a), “ Having 
described his" ancestor•'and iumselb and stating the 
quantity of the gift, with the measure of the acquisition, and the divi¬ 
sions, and s^t his own hand to it, axid speckled the time, let him render 
his donafioS fiim” Fixed property, a corody in mines or the like, 
given- by the king, or others', having the probable gains fixed. That 
•which is recei ved, is an whether land or arty other thing. Its 

meamre, staring .it tc> be m much. That which is given, is a gift, 


Yiz. of Gift 



favoar and De 
trees. 

•the 


by a written deed, that is a writing of lavour. 3 ’ “ When, 
the king, after going through the plain t, answer, proofs, 
and decision, in a cause, issues a written [decree] to 
gaining-party, that is called a writing of victory/ 73 

7. Vyjfea thus mentions the king’s deputy : “ A. Secretary special¬ 
ly appointed, by the king himself, shall fully •write 
Their execution, dawn the King's grants, or orders, either for peace or 
war, on copper-plates, or else on strong cloth./’ And 
here the saihe author mentions what is to be written by the king, as 
his own signature of acknowledgement: “ He shall himself write With 
his own I rand, the boundaries and measurement [of the disputed land, 
adding] f done before me, the son of such an one, being king of such a. 

.place/ 77 Bemnclarks. and nieamrement ; their accep- 


a 


fcaiion will be understood from the former texts 
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are to be considered as the- first, and next .decrees; 

' Royal'Order's, these, with hi 8 orders, and respectful correspondence, 

are the four kinds of royal writings/’ That writing, 
whereby he ooimnunicates any business to the beads of districts, to his 
servants, and to the guardian of the kingdom,. is called a letter of 
orders.” “ That whereby he makes known any busi- 
And private cor- ness to his family, priest,' his domestic chaplain, or bis 
respohdence. spiritual teacher, all persons to be respected and wor¬ 
shipped, is termed a letter of respectful address.” 
Gmnt% and decrees , are already mentioned. 

% Yiy havalkya ; s “ An instruraent being in another country, or 
badly written, or' destroyed, or effaced, or stolen, or 
, Renewal and torn, or burned, or di vided, he shall cause another to be 
proof of Writings, executed/' Naradad “In the case of an instrument 
being deposited in another country, or destroyed, or 

1— For examples--of this, see Asiatic Researches, vol. 9th, page 108—486, &c, 

(</) Conipare the rule of the English common-law that no freehold may be derived 
from the Crown but by matter of Accord. Boot, and Stud. 6.1. d. 8,— Ed. 

2 — 'A text similar to this will be found, attributed to Yasishtlm, in Maeiiaghten, 
p. 457. 

3— Macnaghtcn, page 457* Digest, 1st, #95, 4—-Macnaghten, p. 457, 
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badly written, or ytolen-; should .it' be in'- existence,., time- must be ail ow¬ 
ed ; should it not he in existence, ocular .evidence- must be resorted ..to.” 
JS$idence f yv itiiesses; in their absence, ordeal; for it is said, by Kfftyfi- 
yaua: In tlie absence'.of 'writings and .Witnesses ? they rnay exhibit 
[proof by] ordeal in judicial matters.” Y^jnavalkya # The correctness 
or'validity of a disputed or doubtful writing, may be established by 
[coUipa.rir.git Yvsithj something written [by the Defendant ) with his 
own Karid (a) or.the like ffest] ; by its fitness, Jity 



Marks,, impression of a seal, and (the like. EviUmct, by witnessed or 
other proof (JircuikstaPces, amounting to connexion. 



Praj^patj : “A decision is to be/made with the greatest 
care, when royal orders of a king are exhibited, by - producing the im¬ 
pression of the. seal set with the king’s own hand, and the hand-wilt¬ 
ing of his SecicharyT 

10. Bihaspati states what are bad deeds ; “A writing made by 
lovuBd. Deeds. ] )ei ' s uns dying, inimical, in fear, or in pain; by women; by 
intoxicated, or profligate persons ; by those diseased ; or, 
[obtained] at night, or by fraud, dr violence, does not stand good.” 
“.When only one witness,' [and he] accused of crime, or a vile j.lefson,- 
hasrifctested a deed, it is called a false deed; and where the writer is a 
si miiar person, it is considered tb e same/' 
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many, points 
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text very similar to this k found m'Macnagliton, p. 458, 
s of difference, that I cannot safely adopt it, in opposition to 


yet-there arc so 
to the commentary 

. 

00 As regards the p'rremm'ptio ex comp(imf-iQm * *enpt6mn y the Hindu law contrasts 
advanageously with the Ihigfoli common-law, which totally excluded the- proof of hand- 
writing by comparison. Sec now Stai. 17 and 18, Viet. c. 1215,"ss;^7 and 103, .The Indian 
Act U of 1365, sec. 47, provides that ct on an enquiry whether a signature, writing or 
seal is genuine, any vndispdtcd signal-are, writing or seal of t'hb party whose signature, 
writing or seal is under dispute, may he compared with the disputed’ ’one, though, such 
signature, writing or seal'be on an instrument which is not evidence in i.ho.cau8e.'’ 

The proof by comparison of writings was admitted bv the Civil law with.' great, 
caution and .under restrictions .which shove its distrust of this species of testimony. 

* Lit c rarum cxaaunat ione penilns non repoba,, sed sola non nudiciente, augmeido uut&m 
testinm epntfrmanda” (Novell. 72, c. 2). It. was to be admitted only in cases of neces¬ 
sity. <v Bea neoesse est omnino collation cm .literarup)....suppletioues corum qui suhscripr 
seriui, assumere: tunc convpetc ns est properaro qtiidem ad, co m para Hones (neqtie enim 
cas ■«) .)(.iis omnibus inteidicimus) per omnem antem subiiiitat. in prefceder-e, et omnino, 
(si putaverit eia judex, oporfere credi), ctiam jasjurandum injiccre proferenti (Novell. 
73, V. ?) Burge, on Ctifoaial m<!.Foreign II, 701 .--A#, 







Evidence by Posw w'ion.—) 


1. 'Nirtwla : x “ Possession, with a clear'title f %ama| affords evi- 

■ " ctence ; but possession. constitutes no evidence, if tun 
Evidence by accompanied i>y a clear titled Vylfea mentions, [pos~ 
possession. session as] distinguished' by various qualities, similar to 

that supported by 1 title : 3 Possession k.fivefold ;■ titled, 
long, continuous, uninterrupted, and known to the adverse party - .” 
N&rada declares the .imperfection of [right in] the thing contested, when 
supported by enjoyment only : s "Ho who simply pleads possession, 
but; .no title..in consequence of proving such false possession, is to be 
considered a thief,” 

2. And this is to.be taken''Within a period fit for recollection of 

legal title: But where it is not fit, even enjoyment 
When it cortsti- ^lone is declared to he sufficiently valid, by the same 
haw 5 tj aU author : 4 'bin*cases falling within the memory of man 
[smfirttalc^la] '.possession with a •title is admitted as 
XXIX, evidence. In eases extemling beyond the xnemoiy 

- of man, tlie ..hereditary succession of thi;ee ancestors, is 
admitted as evidence, even though the title be not produced” fa). Though 
the title : be: not .. Wodvced; the absence of title arising from the 
non-^aifithent of'that fit period ; because of the impossibility of 
determining it afterwards. In cases beyonrl [lie age of man also, the 
saihe author savs* on the applying to recollection in the absence of 


men 


l .-Maehaghteri, p. 430. For ‘ title/ are Strange’s Elements, 1st, 31, 

2—M«ciiaglifen, p. 430. 3—Maenaghten, p... 430. 

4Macmighten, p. 431. It is attributed in Ike Mit&ksUani to Kityayftna, 

6— Maonagbten, p. 424*432. G—Reports 1st. 367. 

(a) Be? a fetter of Sir W. Jones cited in Ttocr and Montriou’a Hindu Lew 
and Judicature {Calcutta 1859) p. 15. If the owner yf real property, whether. land 
or oilier, allow another to bold it lor three generations! under any deed without claiming 
it, such property becoates - lost to him, and ownership accrues to the person in. posses¬ 
sion- But as three, generations may lap&e in' two or three years, it is provided by the 
ij-astra- that the actual possessor’s ownership shall ensue if the property has been held 
tor any timeafter th v sndfttaW,a or extreme age [log. memoryJ oi man. In the 
Mit&ksharA this m4rUaM/a : b iix.-:d at 100 years ; howev er ’Kafcyayana and Yyasa state 
60 as the time when three generations may be said to have passed over and after 
which Hie- d&hu ofthe original proprietor is null under any plea,, 1 Murky Dig. 423 citing 
ttuyud O'hoolam J5h/xd:.v. Aju Shaee and others, l Barr. 307. -The,,right oira Hindu 
widow' fill Bengal] is not necessarily forfeited . by her omitting to apply for separate 
possession of her husband’s undivided share for more than, twelve years after his death 
I Morley Dig. 423 citing Mt. h/uimnunn-ee v. ftomtiuti Sakoo, 3 S. i),. A • Rep. / 30, 
As to -the Bengal Rule of limitation, -see Beng. Regs. Ill of 1793 and II of 1805. 
As to the Madras Rule, see Mad, Reg, II of 1802. As to the Bombay Rule see Bom, 
Regs, I of .1800/and Y of 1827.— Ed, 







Opponents ar¬ 
mament. 


Possession 

valid. 


1—-Maeiiaghten, p. 432. 2 -3~- MacaagMeii, p. 433. 

orts/voi, 2ticl 373—Macnuglttcti, ]>. 421 5—Pi 

0—A somewhat similar text b found in Macnaghten> p. 424, 
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are ‘not lost to the owner’s by another’s possession of 
them; 5 Mann; 1 u A milch-cow, a camel, a riding 
horse ; [a bull, or other beast) which has been sent to 
be tamed for labour; and other things used with friend- 
not lost, [by length of time], to the owner.”" Sent to be 
s given in charge to another for the sake of taming, 


SECTION III, 

On evidence by witnessed-. (S'dksld), 


Evidence 

'Witnesses. 


» • jsajio.. into in. 

•" doubtful matters, when two men are disputing, strict 
atteniiou must be paid to their witnesses, as to what 
was seen, heard, or understood,” 

2. Broaspati states the distinctions of them • <c Witnesses are de¬ 
clared to be of twelve sorts, written, caused to be writ- 
Their nature. ten, concealed, or recollected f a member of the family, 
a messenger ; a spontaneous witness* and one in 
answer; another man. employed in •• the business; the king ; hiisuperin- 
tendant [adhyaksha;] and likewise' the village.” Written, entered by 
the plaintiff in a deed. Caused to be written, one entered [in the 
same] by the defendant at the plaintiff V request. Concealed, one 
made to hear behind a partition, ’or the like. ItecoUected, reminded 
from time to time of the business [to be proved]. Spontaneous , a 
witness coming to give evidence of his own accord. O ne in answe r, 
speaking after other witnesses, upon hearing or beii% told [their evid¬ 
ence],, Superintendent, the chief judge : and this is meant'to include 
the assessors and other [members of the Court], by reason of this text 
of K&fcy#yana: The secretary, chief judge, and asses- 
XXXIL sors in succession, [are witnesses when the king pre- 


i—Chap, $i;li, v. 14G. 

5— peatham^ Treatise on Evidence, page 26-57. 

3-~IMto, djtto, page 89. —Th,e term in Sanskrit sign 

4 The last hemistich is omitted in the text, and supplied h< 
page 442. 

6— Probably Bfhaspati, elucidating his own preceding text, 
( » Brahmans well read in the Vedas ,—M 









HINDU' X4W-JIOOKft. 


likewise one- employed in the ly,u*iiness, may give evidence o,s a single 
witness, and ike king, as well as the sit|)em'teridant.. .[and. other officers 
of the Court-” J 

4. y^valkya declares the adihissilulity e.veil of rh.e 'ivviUeo i wifcness 
and the rest, as a single witness, with mutual consent of 
One witness both parties: 1 u By the consent of both .parties,■'even 
when legal. one person, of virtuous knowledge, m&y be a witness.’' 

Vyfea: <c A witness, 'whose actions are pure, and who 
knows his duty [towards whose word is known, is admissible, 
even if the only ..witness, when it is necessary, in criminal cases.” HAoatf 
word is known, often''seen to be a speaker of truth. A single witness, 
if unconnected with the party, may be taken in cases of deposit and 
the like; for Katy^yana says: “ In a very secret deposit, even one single 
witness .is declared admissible; as well m one witness, sent by the 
plaintiff in a case of tilings borrowed for, use.” Borrowed, .ornaments 
or other jewellery, as ear-ornaments or the like, obtained fox* the sake 
of a wedding, or the like. The same author says one witness is also 
admissible in disputes about saleable articles: They shall cause the 

article to be identified by the very man who finished it; that single 
witness is in. such a dispute declared good evidence.”(a) 

details their qualifications: " Persons religiously 

brought up, fathers r of sons, purely descended, of a good 
family, veracious speakers; constantly performing their 
duties towards Gods and men, who have forsaken.. hate 
XXXIII. and envy ; Qrotriyas,. and those independent; Wyned 
men' 5 , persons stationary •; and young men,--may ail be 
received as witnesses in case .of debt or the like, by the wise” 

6. Nfcida : & Among companies of artizans, men who are artizaii^ 
shall bo witnesses * and men of one tribe amyng those of the same; 
foreigners [outcasts] among those living outside, and women among 
women.” KatySyana tells us who are men of one tribe [varga]: 
“ Bh rgu calls them men of one tribe, who are wearers of [false] tokens/ 2 
members of joint companies and of separate trades;® and other mer¬ 
chants ; also pomni unities [Samfihastha] and other such men. The 
N&yakas of the several commix nifties, whether of slaves, bards, wrestlers, 
or the -drivei^ of elephants, horses, and carriages, are termed in law, 
Vargi.7’ Yajiiavalkya makes this .mention of those of another caste: 1 


Xlequigito quali¬ 
fications. 


1—Haenaghten, page 447-440. 

(a) By Act IX of 1855 sec. 28, eveep' iu cases of treason, the direct evidence of 
one 'witness, who in entitled l.o full credit, shall be. sufficient for proof of any fact, but 
this provision shall not affect any rule otr practice of ary Court that requires corrobora¬ 
tive evidence in support of the testimony of an accomplice or of a single r/ituess in 
the ease .of perj nry.—- M. 

2- r-Lingi. The context would induce us to apply it to the Inng&lt Yards of the 
Dakhun, who do actually' wear a libga upon their onus ^s ft di^uietive mark, 

3— preni and Puga, for which see clmp. 1st sec. 1st para. 10 - 2d para. istr-tmd 
chap.'12th para. 3. 

4 - MacnagMcn, p. 442. Dig. 1st 22, ‘ 
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<l There should [in general j be three wi tnesses ; 'personv*i who take de¬ 
light in acts ordained in the Veda and in sacred law-books ; and pro¬ 
perly, they should be of; the same sex and class with the party for 
whom they give evidence: but, if that cannot be,-those of all classes 
may be examined.” 

7/ The, mine author' tells us who are excluded d * A. woman, a 
minor, an old man, a gamester, an intoxicated person, 
a. imidtu&ify an infamous person, a juggter, an infidel, a 
forger, one defornied, one degraded from caste, a friend, 
one interested in the subject-matter.^,) a partner, an enemy, a "robber, a 
public offender, one eonviete'I^an oiii>c£LSte, and others, are incompetent 
witnesses. 5 " An. turned out by his own family. From the 

phrase, slaves mid others, and the like must be Understood. Bihaspati; 
cf The evidence of a mothers fat her, and of a father’s brother ; of a' wife’s 
v^xrv brother, and her maternal uncle ; of a brother and his 

■' ■; v * son ; a friend, and a daughter's husband, is inadmissible 

in alt disputes/' Nfetda : 2 “ He, who not having been pointed out, 
comes and offers his evidence,is : technically called a self-spoken- man; 
he is not proper to be examined in evidence. 0 K6fcy%ana. a "Of wit¬ 
nesses recorded, and summoned by a litigant party, should one utter a 


In admissible 
witnesses. 


persons may i>e witnesses m cases ut adultery, theit, atlray, and crimi¬ 
nal business ” Here, the separate lieution of adultery, and the rest, in 


1 -r-Macnaghteia, p 410 5 Reports 1st 105 6-7. 

(h) By Act 18 of 1855 sec, 11. no person f 7, ' 
fcs'cdi of any suit or of any interest {M'Utteoted 'therewith 


shall, 'by reason;of any interest in the 
„ ... ... . ... ‘"Y or by reason of relationship to 

a»y of The parties thereto; be mcoiupeient to give evkiencc in elicit snit.-^AVf. 

■% —Macnughten, p. 448. 

5—Macna^htert, p. 44'6: 

(cj Act'll of 1 Silo sec. 14 enaUtl that the .following persons only shall be iuoom- 
pewust feo> testify, 3, Children' uniter seven yeUrs of age; who appear incapable of receiv- 
’.hg just impressions of the tacts respecting which they are examined, or. of relating 
them truly 2, Persons of unsound mind, who, at the time of their examination,:appeal* 
incapable of receiving just impressioha of the facts respecting which-ihey are examined, 
or of. relating them.truly; and no person Who is known to be of unsound mind shall he 
liable ty bo summoned as a witness, without the consent previously obtained .of the 
Corn:! ov person before whom his attendance i<s required, JBv arc. 15 any pc iSon who, 
by reason of ioutiature age or want of religious belief, or who oy reason of defect of re¬ 
ligious belief; ought not, in-the opinion ol such Court ov person, to be admitted to give 
evidence'on oath or solemn affirmation, shall be admitted to give evidence on a simple 
affirmation' declaring that he will speak the truth, the whole truth, and nothing, but 


5—Maonaghien, j). 447. 






adultery or other [offence] in & secret way. U^aiuts : “ A slave, a. blind 
rnaa, one deal, a woman, a minor, an old man and the like, these 
persons^ also* if unconnected with the party, are admitted as witnesses, 
in erhninal ca-ses.” IT'/zGorhueot^dy-not partial to • either side. 

fh Brhaspati : “ W itnesses .acquainted .with the matter, if there 
beany objections to them, they shall declare fan It v ; 
Objections to if the opponent charge as laid tv [witnesses] who have 
deuce 0i eVl ‘ no he is worthy of a fine eqnal to iL M The op- 
pQ/ient [yadl] here means the defendant. Equal to it, 
XXXY. lin &n i °nnt equal. to what forms the ground, of suit. 

, Vyasa : Objections to witnesses are to be recited.in 
.mid proceedings court by the defendant; and they shall cause to be 
thereon. fear!.' out [to the witnesses] all the objections, when 

Tj, ■■■, taken down in /writing, and they shall give a reply to 
then)./ The meaning is, * having clearly set before the witnesses the 
disqualifications alleged, as taken down in writing [from the .Defen¬ 
dant], they shall be made by the Court to state their cxplai)a,t/ic>iis ou 
the 'abject/ The same author says; “But on their admission [of the 











IPP mmmwm 


MRS 


VYXvAHA'IU MAYU'KHA* CHAP. H. SECT. 111. 




toVitnesses, which may exist, aye -to. be declared in the tiihe of trial.;, 
if mentioned afterwards, .it shall not vitiate them as proof/' MmUianed, 
pryper tc> be, spoken / that is, ‘ proper to be stilted hi tinreommeB'eemeni, 

. according to - the rule, of grammar, " The,.affix, (ktaj implies.an act be- 
gun and not past 1 .and likewise tin agent/’ Here this affix denoted the 
agent. Here, their punishment is stated by Katyayana: “ He who, when 
the matter has been spoken/shall charge, as disqualified, witnesses be¬ 
fore unsullied, and shall not state any cause lor it, shall receive the low- 
In case of the. inability of the witnesses to explain 
away the objections urged against them, the plaintiff must do it.: thus 
says Bf haspati: “ The action of him whose documents, or ^itnes&es in 
a cause are alleged to he faulty, shall not be favorably adjudged, so long 
as he fails to clear them from the charge/' Then, the documents, &c. 

1,2. Katyayaua declares the punishment for subortiing false wit- 

. , .../ . nesses: “ Ho, by whom false witnesses have been set 

))ciiu? nU 10U ° U P» Ihrough wicked desire of gaining any object, shall 
have the whole of his property confiscated, and then 
have Iiis .object made null/' Object made null , go without the object 
of his suit 


13. Narada. declares the means of discovering false witnesses 5 
b/sc witre-s k< He who, by reason of his. wicked state, caused by his 


own crimes, appears as if irresolute, goes from place to 
place, or runs after-every person ; who suddenly coughs 
XXXVII much, and likewise every now and then draws bis 
breath; who scratches, m if writing, with Iris feet/ and 
who shmees his hknd and clothes ; w hose face changes colour, and whoso 
forehead sweats ; whose lips become dry,. who. looks above and about 
him, and who speaks much, in a hurried manner, without restraint, un¬ 
questioned, such an one Is to be. known for a false witness: they shall 
punish one so sinning severely.” 

14, K^tyayana and Mann 2 state the mode of examining witnesses: 

- n . . “ In the forenoon, let the Judge, being purified, sieve* 

J§ l^ari.mutxon.of • - ^ ••• * - ■ i p •». . «. t_ .... . 

witnesses. 


rally call on the twice -horn, being purified also, to de¬ 
clare the truth in the presence of [some image, a sym¬ 
bol of ] the divinity, and of Birihmans, while the witnesses turn their 
faces either to the /North or.to the East/' Maim : 3 “'Thu witnesses 
being assembled in the middle of the Gourt-room, in the presence of 
the-piftintiff and- the defendant, let the Judge examine them, after hav¬ 
ing addressed them [all together,] in the. following manner: ‘ What yo 
know to have been transacted in the master before us, between the par¬ 
ties reciprocally, declare at large, and with truth ; for your.evidence in 
this cause is required' ” 

15/ In disputes about kine, horses, and the like, the same author 
s IWuctio of requires the production of the tiling in dispute: “ In 
if.e dilated strtl* ^ le ^Jffesenee of the plaintiff and. defendant, and in com- 

ole." 1 . .' party, with the thing to bo proved, they shall cause 

them to state their evidence openly; not at any time 


l-Gpte. Alii. 30(5: note. 2*~Chap. 8th v. 8.7. Alariiaghten, p. 44/* 
3-~C ! hap. 8th v. 79-80, Macnaglitcn. 447. Strange, hi 310, 
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H-mur' law-book^' 

without having it before their eyes. Evidence may be given upon tfifc: 
disputed article alone, without; either attending, in some "'c'a^es; this' i« 
the law in causes respecting quadrupeds, and likewise in those for bi¬ 
peds, and fixed-property. 1 ’ U iu disputes about articles ofvd&igbfc, num¬ 
ber, or measure, 1 they may also in its absence, cadwe the witnessed to 
state their e v Idenee. In all. matters capable of proof, e vi.de.nce is requi- 
XXXVIII. fte, but not otherwise.” Without either, in &(nm 
das&s; flint is, without both the plaintiff and defen¬ 
dant, in presence of the disputed article. | n spine cases, .itre&ixiiig, 
in cases of quadrupeds and the rest. Articles, of weighty, gold, or the 
like, proper/-, to he weighed . Of number, coin ot the like, fit to be 
counted.. Of memm, things proper to be measured, as rice, wheat, 
and the like. In absence, in default of the production of the, thing .to 
be proved. In matters capable of proof, in disputes at law. 

16. In eases involving murder, the same author says, the deposi¬ 
tions of witnesses are to be taken in presence of Siva : 

JorSSfeS r Tn ° } ? argeS ¥ 3 k ?N Uv! °S creafcur ^> t3 W shall de¬ 
winesses. ’ aver then* evidence in presence of £iva-; in default off 
the marks, they shall cause them to deliver it; not 
otherwise,” It, the deposition of the witnesses, to be given in default 
of marks of the murder. Otherwise, in exkfooee of marks of the mu r¬ 
der. The same author says: “ Procrastination, must not be us&cl by 
the king in the examination of witnesses ; it becomes a great fault, by 
reason of the time [lost], and bears the quality. of denial of justice?’ 
Jlarada : “ Having called the witnesses, and bound them down firmly 

by an oath, he shall, examine them separately, all of them' welt versed 
In the established rules of life, and acquainted with the .matter in - dis¬ 
pute” Vasishtha : w That actywhieh. was-seen by ail of them, together, 
is to be told by them even in the same- inainier [together] ; but that 
which was [seen] by them separate* shall be related separately by each. 
XXXIV ®ut where the acts known by the witnesses, were done 

at different, times, each shall then be made to depose 
[sepaiutely!-:; this rule is declared.” . 

17 Maim : 3 “ Let the Judge cause a Br&lvman to swear by his 
t n r veracit y > 41 Ksliatriya, by his horse, or elephant? and 

Qaib/ 1 f his weapons; a Valcya., by Ids kuie, grain and gohl; 

a mechanic, or servile man, [£&d.ra] by [impfechtmg 
on his own head, if he speaks falsely,] all possible crimes.” u Pr£hmat*& 


I —The gloss Enumerating only articles of quantity, it might be doriWu'l,^i.(l cofn> 
mon sense allow such a supposition, whether articles measured by length were not 
excluded, but the latitude always claimed for that' frequently , occi<;rrin|f-p.hi\'^e, Hlic 
like,’ would include measures of: length as well as quantity. JtU, el eiotera, tire .like, 
the,rest, The same is not unknown to the. English law. Bum's Justice, ihefaeo 
to 1st edition. “A lso, upon another account, he hath sometimes made use* of - more 
words than otherwise k would have clone, namely, to avoid the frequent repetition of 
the terra, &c; which is a mgne ffpremm and apt t5 create" uncasitfiess iri the readers 
mind, fbr that ho cannot be satisfied from thence how much .or how little is- intended 






t'vava..ka'ka MA^riviiA., chap. n. sect. nr. 


.<SL 


profess dancing and singing, ^ho are. hired ■ servants, or usurers, lee the 
J udge exhort and examine m if they were Qddras/’ “ They who are 
,falfe% from their proper sphere of life ; they who live by the bodies of 
others; they‘who long for the, privileges of twice-born men, are to be 
examined as if they were y^dras.” The meaning is, that he should 
exhort them thus: ‘By speaking contrary .[to. truth J, y our .honourable’ 
character will be lost/ or the like. 

18. The test for depositions of witnesses is declared: “ The king 
r1 • " f . j ( shall declare the matter in dispute clearly proved, it 

es i,t cv» .eiK.e, evidence be nothing wanting as to the place, [ or 
couhjtry], the time, age, thing in dispute itself, the name, caste, [family 
or kind, its weight [or measure}” YSjnavalk^a states this [rule tor] 
decision on the couutCr-si&tements of •witnesses f 1 “ It the evidence be 
'discordant, the testimony of the greater number shall prevail; if the 
wj tnesses be eoual in number, the testimony of the virtuous; it vir¬ 
tuous men depose two inconsistent facts, the testimony ot those who 
are most eminent by their honesty/’ 

19. The same author declares the punishment for net deposing 

after having agreed to give evidence : “ It a man does 
ruhialiiBexxt for give his evidence, he shall be made by the king to 
IviScc tQ * lVC pay the whole debt, with a tenth imposed besides, be- 
Ul U "** fore the lapse of forty-six. days/’ The whole, iucluuing 

interest. A tenth , together with a tenth share. Tins tenth share is to 
be tak&a' [from, the .witness] • by the'king.;, and the debt, with its in¬ 
terest, is. to be taken [from the same] by the creditor. This is on the 
yr authority of the Mlt£kshai4. The punishment for re- 

4 " ‘ . fosal to give evidence/by a witness knowing [any thing 

of the matter] fe thus stated by the .saifie author :* “ He who, having 

been called on for his testimony, being*' influenced' by - bis passions, con¬ 
ceals it from others, should be made to pay eight fold, anoif a Br^liman, 
should suffer ‘expulsion/‘ Be made to -pay, eight times as much as the 
fine laid down for a. defeat; if he be a Brahman, and unable to pay this 
fine, he is to be’ banished. • Kshatriya»s and the other [lower castes] are 
to be ma.de to work at their own propel' profession, according to the 
Mitfiksha,ra. 

20. \tarm/. 3 “The witness "who has given evidence, and to whom 

.FnrtlK i* t' 1 t within seven days after, [a misfortune] happens, [from] 

u A v ’ / disease, tire, or the death of a kinsman, shall be con¬ 
demned-to pay the debt, and a fmeY Y6jnavalkya: “ Even when 
evidence •;3Sas'been delivered by witnesses, if other more excellent wit¬ 
nesses^ or double the number of the first, depose contrary to them, the 
first witnessed shall be declared false. 

21. NSrada : “ But after the cause'has been d<> 
Limit io receipt a ]| proof, whether by documents or witnesses, 

0 evH Wlcu shall be. useless, provided' it were not made known 

before/'’ 


l —Cole. Digest, 1st, 23*1. note, idnenagtitei), p. 4-49. 

2 — Macnaghten, p. 152. 3—Chap. Stu, v. 108. 
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*22. I ajaavalkya. declares a com inaiii] f< jr v, fitnesses giving 
p . f ( unti:no statements in some cases, and the penance fur 
lavtlYil i,U1 " V WU 11 so ^ )if « :l “ W^bere men of the four great classes would 
be liable to- suffer, capital punishment, there indeed the 
witness ..may speak untrulks : A S&rasvata oblation must be presented 
by regenerate men, for the sake of purification from the offence,” 
Vishnu declares the penance for Cudras: u And a £G<Jra shall give 
\ He: day's fodder_ for ten Julie/’ One dmj% that is, wha t will be fully 
s ifficient for their food during one whole day. Thus for of witnesses, 


CHAPTER III. 

On Ordeal, (Divya), 


1 It has been thought useless and unnecessary to translate the 
Ghapfdr on Ordeals, of which a suiliciehtiy copious account' is given in 
Sir if. Macnaghten’s. work on Hindu Law, page 400 el $eq„ to which, 
as well Vis to a very interesting paper in the first vol urn e of the Asiatic ■ 
Kesear vims, page 38.9, on the same subject, the reader is referred. But 
as one mi tie of Ordealds. by oath, the section relating to it is hero added, 
for the ^satisfaction of those.-who' consider an oath necessary, duly to ap¬ 
preciate testimony; though it will lie observed,, this oath of Ordeal 
eyidejitly mfors to the litigating .parties, and not to witnesses. 


%. Ninemodes ot Ordeal having been discussal in Older, fas 
Nixw $'orta ofit, in the following text, of Brhaspati :* ^Or¬ 


deal. by the Scales, by Fire, and by Water, [are the 
three; first]; that by Poison [the fourth], and by consecrated Water, 
[Kosha] is th^fifth j that by Rice is stated, as. the.sixth, that by Burn¬ 
ing Oil the seventh, that by Iron is named as the eighth, and that by 
fiot is recorded as the,ninth/' * * * * * * * * 

* * * * * * O ;. * we come to ' 


1 —^laonaghien, .454 q, y. 


a—tlhs J s Lectures, part the Iliad. '‘Oaths and Ordeals; the several kinds of 
pxpurgatow ordeals (namely, according to XajSmlkya and others, agui-dimni'' bv 
fu-e: Jala-divyam. by. water: Visiia-divyam, by poison ; Kbolm divyani, by holy water'- 
and, according to Karaite ami others, Tardak-divyam, by ohedhig dry vice Tania 
radsha-divyam, - by taking gold from clarified butter while hot ; Musla-diWam,- by the 
hon ploughshare; Dharmaja-chvyam, by taking one of two i waves, represent.;^ 4 tico 
and injustice, irom a covered pot i; occasion on which the ordeals may be lawfully' 
performed; the penalty incurred by the party demanding rhe ordeal incase his adVtv 
sary succeeds in performing itj the seasons of the year hi which, mid the persons ,4~ 
siderea with rapect to caste, age, sex, &c. by whom, the several ordeals may )m le»iilv 
performed; Mtww of the orders to be permed In suite for property, deiemiwd by 
wie value of the thing m dispute ; places where the ordeals can be legally nerformed • 
tne punishment to be mflicted|or failure in an ordeal; ceremonies common* td all or' 
deals, as upnvnsanam, fasting, See .; particulars to Jje observed in the performance of 
the several ordeals ; and hrsfc, in the ordeal of the balance: ■'materials of which the 
scales are to bo made; mode in which this ordeal is to be performed- the same With 
respect to the ordeal by fire, water poison holy water, rice, gold, the [dough-share, and 
linages j different kinds of tmmm'ory oat he. anct ecwim on mhirkthey aretau-jul” 










vyavaha'ea ' matu’kea. chap, hi, 


Br&hman 

a Ksliatriya, by his horse,, or 
a Valova’ by his kino, 
or semi e jjtean, [^tidra] 
by firnprecating on his o\ytx head, if he speak falsely,] ail possible. 

. cidmes,” And Jihaspati says, A mait’s honour,'vehi- 

clesy weapons, kine, seed, and gold; [imprecation] by 
pcnur o' . the feet of the Gods and of Brrfhmaris, and by the heads 

of Ids-children, or wife; all these oaths are declared at all times attainable in 
small disputes. In criminal accusations, ordeals are declared puri¬ 
ficatory” (a). 

4. Ya}8avalkya 
whet 

The result how . r /• v 
. detained. ™ *Pi 


3. Oaths [Capathfe,] Manti t 1 “Let the Judge citnse ft 
to swear by his veraetty 
XXi ° a L elephant, and his weapons 
k " ‘ , grain, and gold; a mechanic. 


itful calamity happens. 
King, within the term 
ire; there is no doubt” 
moment, according to 
: the non-inviolability. 
m a frightful calamity 
he King, within ibiW:- 
i ” Calamity, aceicleiih. 


—Chap. 8$|. v. 113, Ante, Chap. 3, Sec. 3, parr-. 37* 

fa) Act V. of 1340, which substitutes solemn affirmations for oaths among jHimlna 
and Muhamadans, does not extend to any declaration or affirmation made in any of Her 
Majesty’s Courts;of justice. See 1 Mad, H, C. Rep, 90,— £<jf t 







CHAPTER IV, 

ON INHERITINCE, [DA'y A- V IBHA'GA 

SECTION I. , 

Of Property or -Ownership, (Svatm), 


New we come to' speak of such ".ownership,, as.., is necessary 
for deciding regarding heritable property. The distinc¬ 
tions as to it# poster- and operation,, are produced by 
pufeha^, acceptance, &c. The reason of this is, that 
the causes' of purchases, &c. arise from worldly transae* 
tions alone, not from the Rostra.; for proprietary rights 
1 even by those not acquainted with that sacred 
'mg it from which, the subject is needlessly enlarged. 
—*-non An his Nay a Viveka, 

An owner is by inheritance, 
finding, Acceptance 
sst for a 
ira” it is by way 
■For people admit 
by the mere loss 
Is used to include 


cone, m deduei 
•ChavaiyCtl 1 a is of this opin 

2. As for the text of Gaufama I 

purchase, partition, seizure, or :i 
- a ' ? s % a -Brd|nan an additional .mode ; ~co: 

Kshatriya.; gain for-a Yal^ya ox ^ii' 
of repetition in matters established in the world, 
inheritance [to bej in that, which becomes one’s own 
of the owner s property therein. The word'' mere h 
purchase, seizure, [or acceptance] and the rest. Here even, m such like 
loss,the word inheritance, has Jforce; by treason ( "‘ 
the text] to purchase find the other means of ownership. Arid the 
same may bo proved by the argument, that f without admitting a. cause 
[there can be no effect].* ° 

& A ccording to Dh£re<jvara A^dh&rya; * The •ownership of sons 
Argument, that and the rest, in the v, ealthpftho father, is not genera- 
owuerhlnpiss gene- ted previously during his life, but is produced by 
rated bv birth, not tition.’ And the author of the Smrti Saihgraha says 

^rvvxrv ft* $ame * Built is not lo ; for, from., the plain sense 

LXaaIn . of this text: u Even by birth, ownership in wealth is 

obtained,” and other similar ones, it is evident, that, ownership in the 
father’s wealth depending ( on the filial relation, it A& generated even, by 
the production of a son. And [t}xe sajb£ results] from this text of 
•Y&jnavalkya ? a For the ownership 4 >t father and son is the same, in 
lard which was acquired by the grandfather, or in a corody, or in chat¬ 
tels which belonged to him A \ And this does not mean, that the reason 
of the acquisition of ownership is found in the grandfather's. death, and 
not in the production of a son/ • for [if it did], such ownership would 
be wanting, in case no grandson were?to be bom to him up to the time 
of his death. In this way therefore, either the word grandfather is of 
no use [in the argument] ; or it follows ti fortiori [prasak teii] that there 


of its joint application [in 
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i^no equal ownership in [property] acquired Ivy the great-grandfather, 
and other [more remote ancesfcors]. .And the argument of ‘ cause and 
effect’ might here be repeated, 

4. As for this text of Devala : l a When -the father is deceased, let 
the sons divide the father^ wealth; for. sons, have not 
Tekt-oi iDevuia ownership, while the father is alive and free from 
defectthe first- hemistich comprehends up to the time 
• of partition. • because it declares the [ascertainment or] instrument, or 
agents, of the [act or] ceremony ; but the last hemistich refers to their 
depeadanee, as declaring the same person’s praises;. but it does not mean 
the absence of ownership. It is also made dear in this 
and of^ankha. text of pankha': “ From this it results, that while the 
father lives, sons shall .not divide the wealth : even if 
there should, be afterwards an increase by [means of] them, still the 
sons are. unfit,' 1 ' by reason of their dependence upon the wealth and 
religious offices of the father.” Here; 'dependa/nee. 

explained; 


by them subsequently, [be made]’ is the proper interpretation. By 
them, by the sons, subsequently to their birth, increase, what m 
, -v V X ;y obtained by acceptance, or the like. The proposition. 

is this : ‘ If if 1 property accepted by sons or other 
[heirs], their depeudan.ee [is clear] from the [father ks] undisputed owner- 



lustry. 


the father lives, sons are not independent in regard to the receipt and 
alienation of wealth, to the partition of it; or to censureT By the words 
receipt and alienoMon, supererogation is pointed out. Censure, according 
to Madana, means, reproving oft-iie >slaves and other [householdser van ts]. 

5* As for this text : s “ The . lather is master of all gems, pearls 
Anonymous text, a!K * : cora ; s 5 hut neither the father nor the grandfather, 
• *" •* ‘ is so of the whole inf movable estate,*' it also means the 

fathers iudependance, only in the wearing and oilier 
[use] of earrrings, rings,. [&cj, but not as far as gift or 
other [alienation]: neither is it with a view to the ces- 
his ow-nershii 


touching* tlie pow¬ 
er of the father 
aud gra.ridl’ather, 
explained. 1 


sation of the cause of his ownership on tlie production of a son. This 
veiy xneaiung is made manifest also by [the text] noticing [only ] g*ems> 
and .such thi nga as are not injured by Use. Even, so, this text :* “ Though 
immovables and bipeds have been acquired by the man himself, a gift 


P—Caleb, dim, Ya. page. 9. Digest 2d, 523. 

9—Colcbiooke’s Jim&fca Vahaua, 19.—Digest, 2d 537. cp v. In all the translations 
.of this-text, as welt as in-- some of the original versions 0 ! it, there is nothing about 
“ pardtion. V The word hay crept in from a modern copy of the Mayukha procured at 
,Benares, and-used in preparing il for the, press. It willbe observed that there is a va¬ 
riation in the readings of the last part in all the books. 

S—Ook . Mit. 254, \yhere the word “ sai*v vasya” is translated :: of all [other mow 
able property] f* but-the present version is made conformable to the interpretation of 
our author; &< 





is specified immediately,- with a vi$w-' more’ strongly 
to inculcate the foregoing prohibition. - ' * Mwn if 
mentty, [be made]’ is the proper interpretation. By 


m 


Au\ presen 
eports 2nd 451. 

4—In some works this text is assigned to Vyasa, Here and in the MibiksbariV 
page 257; it is anonymous, 
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otffcale ofthein shohldnot&emade witliouteoiiveriingail tllegons/ , is only ;r 
pro] i il^tioii against their gift, sale, or the like, not against the use of them* 

6. Now the pre-existing undefined [joint] ownership of more than 

one brother or other [co-heir] is, by partition between 
m Oraeraiiip is each, defined and made apparent. On this point some 
or i£ said : “This [ownership] is produced, different, 
paHitimi. '' V “ as a separate portion, by the destruction of the former 
ownership contained in the common property/ 1 But, 
justly speaking, since prolixity arises ia considering the production of, 
another ownership on the destruction of the former; therefore [separate] 
LXTXVI ownership, existing even originally from community 
~ Jx ' * [of interests], is discovered by partition, by the result 

fumi.shing!sepi\xate substances or things.' 

7. To return to the Text d Acceptance isjfor a Brdhman an ad- 
Ki-uivm) v ioi' of ditional mode ; that is, according to some, 4 What m 

tlm ar^inneBt of obtained by acceptance, is. the Brflunm’gjf.additional 
Gautama's text, [mode of] increase/ With reference to inheritance, 
as relates to Brak and the other [five inodes common to all], this accept- 
inans * ance is, for a Brdhman alone, an additional mode. It 

results therefore, that conquest and the other [modes enumerated] are 
in like manner [additional] for Kshatriyas and the rest 

8. Iir conquest, also, where the property of the conquered consists 

r : <, •», i • rVu in house's, lands, money, or the like, there alone [own- 

.ersbip] is acquired by the conqueror ; but .if there- 
venues 51 of the conquered, the conqueror possesses the same, but no 
property in them. Even so in the sixth [book of the Mim&hsil] : “The 
whole earth must not be give.fi away by the king of the world,, neither 

The king has “ PfW f s ^ iefc t mM1 W V ruler of that dm- 
right to & yoil, tnct. But the property in each village, house, or 
but merely to tki other [portion] of a, whole country or a district of it, 


I—Of Gautama, para, 2, 

Q—-Th6 terms, 4 kara gvaMta/ 4 kara grata/ are used in the same sense in the 
inscription in As, lies. 9th, 419, note op v. 
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' 

iloned [are sources of gain] to the Vai$ya class: The second [service] 
to the (/udra class, 

10. Now, the reason’-of sale and other transfer of property,.is to be 

r . . deduced solely from worldly motives., [and not from 

drawn CiUSi ° n hw; with which proposition we set out.] And m like 

manner, popular practice is established in the owner- 
. ship,of calves and other [produce] of a man’s own cow, or the like: but 
it would not be so, if it depended on such means only as the law fur- 
rushes [for deciding such a question], because we do not learn from the 
law the means of distinguishing the produce, of one’s own cow or the like. 

11. Yet, [an opponent may say] : ‘ There may be ownership- in 
q ^ daughters, sons, or other issue <f£ a .wife, in the same 

aTgumenf 11 b way as there is in the produce of one’s own cow; [and], 
a case of necessity being assumed, [for .instance,] by 
the rule: “ In a vi'§vajit. sacrifice a man gives the whole of his posses¬ 
sions/’ the gift of every thing being granted, t]*e necessity thence arises 
for the gift of a daughter or son, and therefore your -roasemiag .from the 
sixth book;of the Mlm&msa., [that they are not to-be givOn], will he at 
variance with such rule/ 


12. [1 answer] No; because there being; no such property in a 

Refuted* wile as there is in a cow ortho like, ••there cannot be 

i V &py property in the children produced from her: And 

m a worldly sense, the reason of ownership - is'determined, solely in the 
production of that which contains the principles, of ownership. Neither 
can it be said, that property may also exist in wives, from acceptance 
[in marriage] ; for then, by reason of the absence of property possessed 
by ILshatriyas and the other [t wo ekss.es in] their wives, from their 
want- of the [light of] acceptance, there is also a want of it [property ] 
in their issue. 

18, Therefore, mice the text ; l <{ This law is propounded by me 
in regard to sons equal, by class,” restricts the taking 
Argument; of an adopted son solely to one equal in class; and 
since T ith res P ect t0 Kshatriygts and the rest, accept- 
so n, ° * *■ ' an ; ce adopted son is even secondary ; A hep also 

„ with respect , to Br&hmans, it* is not the .principal mode • 

because., it is contrary to reason to have two contrary, but connected, 
explanations of, performing one and the same rite, 

14. Neither can it Ixy said that a Brahmaii alone is entitled to the 
rite of accepting a son, and that a Kshatriya is hot 
entitled, since we know that the right [of accepting a 
son] does pertain to them, from the following and other 
texts of ^aunaka and othei s 2 : “ A daughter’s son as 
.well as a sister’s son, are affiliated by C/ftdrasEven 
so, in the mairiage of a Br£hmau with the daughter of a Kshairiya or 
other [lower class |, by the Br£limya rite, the secondary rank must be 
admitted, both for the gift and acceptance-; otherwise they are princi¬ 
pal. Thus two explanations [of the same rite] are [here again] oppos- 


; Power of adop ¬ 
tion not restricted 
to Brahmafta. 
LXXXVHL 


9--S.ec post, sec. 5th. para. H 




J—Cole. Mit. 320, 





A verbal objcc 
ti'oii, over ruled 


HtND'U' LAW-BOOKS, 

■ g yr f 

6cl, As regards Ksli^tr-iyas, the &d joiissibility of to Br&,Lmyn. lufjSr 
tmls.and the rest is in no degree contrary [to texts.] Even so Micra 
in the Tantra Ratna, has said : - The “gift of sons and the rest is inferior 
[or secondary].’ 

15. Neither are we to suppose [absolute] property, merely because 
the laws of language [admit the expression], ‘ own 
wile, son, daughter ; for in the same way as” we say 
* own father/ * own mother/ and the like, the expres¬ 
sion also, arises in speaking of kindred. If so, the power of the word 
town/ inight likewise afieqtthe term kindred, for in dictionaries wo 
hnd : “ In the word the pronoian own [is feminine] ; in soul 

[it is masculine]; in kindred, it is | common to] three [genders] ; and in 
the expression -peculiar wealth,*' it & neuter,”- 

10 ■ however, since in the sixth boot of the Mfin&nsa, gift, of a 
Consistency on i® in , the family is mentioned, this poi rit must 
served 1 7 ‘ ^ modeled. Since property itt the mother is want, 

mg, from absence of the complete power of gift, accept¬ 
ance, purchase, sale, and the like, then in tie household-slave begotten 
on her, there is also an absence of the power, from the impropriety of 
it. .t his conclusion is conformable to tlie argument with, which wo 
set out. 


SECTION IK 
.Of Heritage, (Daya.) 


Rcfmiiioit of the 
Term. 

■ lxxxix 


1 Wealth not ro-umted, nor put back again into a common stock,. 

and [still | admitting of partition,, is Heritage. By not 
re-united ,I mean to exclude wealth [never'before joint 
and now first] united for purposes of gain or the like’ 
because the term ‘ partition of heritage/ does'hot apply 
T ... *° dmdxng of [wealth] thrown together by merchant* 

xrt uke manner we must also exclude re-uhited property, in the sense 
m which that term will hereafter be defined. 2 Even as [we find] in the 
Smxti Samgraha: “ Thai which is recei ved through the father, and that 
received through a mother, is described by the term Heritage : The 
partition of it us now related.” And in the Nigfomt* it is said: 

llw learned detuic heritage to be, wealth of a father, which admits 
of partition. I he word father is merely put to denote relations in 
general, as a part for the whole. 


I— hi the Amaru, Koga, page 108, the expression is “ Svostriy&n illiana,” smiil'y. 
in r , .tho pronoun is notferoitoue, in the word wealth" instead of - Svamiiiedhnrfe/ l 
here Neither in the inkandi, Ipuge ?ftj, norm the M.dini, [page 354], is the reading 
like the Mayukha; and m the Benares copy, it is according to the A.mara Kopa. 8 

2—Post, section 9th. 
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2. This heritage, is of two kinds, obstructed and unobstructed. 

When the life of - the' owner of the property, ■ or that o i 
tw> his sons, or other [heirs], is interposed, that [property] 
is [termed] obstructed ; for instance, the wealth of 
uncles, and the like. But where ownership accrues to 
sons, or other [next heirs], solely from affinity to the 
owner, without reference to other means of acquiring 
property, [the heritage] is then unobstructed, as, the 
wealth of a lather. This is the definition of heritage. 


It is 
kinds. 


Obstructed. 
And 

iH run ted. 


u.aob- 


SECTION Ill. 

Of tlu Part it ion of VXbh&g^ 


L This Ntfrada declares: 1 “ Where a division of the paternal 
Definition of the '^afce *9 instituted by sons, that becomes a topic of 
i’erm. litigation, called by the wise,,, partition of heritage.’ ” 

The word sons includes [by synecdoche] grandsons, 
and the rest. And in the same way, by paternal [is intended the estate 
of] the grandfather and the rest. But Maclana 2 has the very words, 
r of a father and the rest.’ And this definition, of ‘ par¬ 
tition of heritage;’ has been declared. 

2. v Even when there is.a .total failure .of common property, a par- 
It may take titioix may also then be made, by the mere, declaration, 
place without the f I am separate from thee/ A partition may even be a 
. mere mental distinction. This exposition clearly dis¬ 
tinguishes the various qualities of this [term]. 


existence of 

P^y. 


pro- 


SECTION IV. 

The Periods of ParUtt'ou,—(Vibhdga-Kdla.). 


1. Maim i 3 “ After the death of the father and mother, the ford- 


Put title ti of the 
paternal estate, 
may take place at 
three periods, vijs, 
after the fathers 
death. 


thers, being- assembled,. may divide among themselves 
the paternal [and maternal] estate; but they have no 
power over it, while their parents live [unless the father 
choose to distribute it];’ 7 By inserting the word and 
the consummation of [both their] deaths is not inquir¬ 
ed. Even thus, in the Madana Katna and Smrti Sam- 


1—Of the various readings of (life text noticed by Mr. Colebrookc, in his note to 
Mil page ? lb where it will. be found, the author, adopts the following, c pitrya?ya/ 
f prakalpyate, r tadvivada pa-dam/ and ‘ y atria/ 

2*—The. Kadana Itatna, referred to for this reading, by Mr. Coiebrooke, and for¬ 
merly mentioned, page l note. 

3—Chapter 9tb, v, 101. Cole* Mil 203. Jim, Va. page &< Digest 2d, *521, 
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graha: A partition of the father’s wealth may take place, even whilst 

the mother lives., for this reason, that, without her husband, the mother, 
does not from her independence' also;'derive ownership. “ A partition, 
of the mother’s wealth also may take place, in. like manner while the 
father,is alive, for, if there be issue, the lord [of the wife] is not lord of 
the wife-a- wealth/' 1 

% This is opposed to a text of Brhaspati : 3 “ On the demise of 
both parents, participation among brothers is allowed : 

. and even while they are both living it is right, if the 

^ctild-kar- mother be past child bearing/' N'ftrada ; 3 “Let sons 
i^g, " regularly divide the wealth, when the father is dead ; 

or when the mother is past child bearing, and the 
sisters are married; or when, the fathers sensual passions are■extin¬ 
guished/* S&l$ual passions, desire. Exiting wished, averse. The expres¬ 
sion, mid the sisters are married, must be tricep collectively with, [the 
mother’s) child-bearing, and extinction of [the father's] passions, after 
the simile of the crow’s eye, 4 

3. Gautama: 5 “ After the demise of the father, let,sons share Lis 

estate. • Or, while he 'lives, and ■•the mother be past 
father’s ^ot^ent* child bearing, if he desire partition” From this ox- 
ut any timc.XCL pression, if fye desire, partition is declared legal' also, 
before the mother is past child-bearing; by the father’s 

wish alone. 

4. Brhaspati declares partition, in some cases without his wish : 

" The father and sons are equal sharers in houses, and 
.Partition of an- lands, derived regularly from ancestors : but sons are 
oestrai property not worthy [in their own right,] of a share in wealth 
evoa atains^tiic acquired by the father hW$elJf, when the father is rm- 
fat)ier ? rconsent: willing From which it results, that sous are worthy 

of a share in property acquired by the grandfather or 
other fancestcJ, even though the father do not wish it. (a), 

ir s property also, partition in some oases de- 
the father's pleasure, say Manu 6 and Vishnu: 
, father by his o wn efforts, recover [a debt or 
unjustly detained] which..could not bo re¬ 
ins father], he shall not, unless by 
into pafoenary with his sops, since 


With exception << And 
of shell as lie had nrn ^ , ir 
recovered by Ms 
own exertions covert* 

his free will, put 


1 -See Section-‘iOth on“ 'Woman’s property 

2—Cole. Jim. VA, 23-36. Digest, ad, .18$t. 8-Ode. Mil. 260.. 

4— That bird being tabled [1'r.om • its singular mode of peering,] to look two ways 
at once, Cole. Mil, 35S note. 

5— Colebrooke, Miiakshara, 260, but I have hero.followed the translation given in 
Jimwta Yalnuth, p&ge 24, as more cotdWmable to the doctrine of the Mayuidia, which 
allows only three periods ofpidalion. The Mitakahata on the other b&nd’asserts,.four, 
and in support of this doctrine, divides this very tekt of Gautama, into three portions. 

.6—Chap. 9th, verse 2109, Cole. Jim-. Vt. 270. Digest X>d, 33, and the 

note there. 

(a) See Ndgcdb^a Mu Mi y, SiehUmr/uMga Mndati, i Mad. B. 0, Bep, '77,—2fr/. 
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io fact it- was acquired by himself, 
the grandfathers property, which 


Bi’httspati : l u Ovei 
has been seized [ by 


Over which, is*, 
well as over Ills 

tb^fSSli' stmagmJaM is recVivered by the lather through his 
dominion, mvn ability, and over [any thing], gamed by him 

through science, valour, or the like, the father’s, full 
doinmioxi is ordained He may give it away at his pleasure, or he may 
defray his consumption with such wealth ; but oil failure of him. the sons 
are pronounced entitled to e(|iMi shares'' 

(t N&ada ? u A father who is afflicted with disease, or .influenced 
by Wrath, or whose, mind is engrossed by a beloved 
(hrcurnstances 0 bieci of who acts otherwise than the law permits, has 
no power in the distribution of the -estate ” H4rfta: * 

" 1 " If the father be free from desire, old, perverted m 

mind, or long afflicted with disease, partition of ins jfealth [maybe 
made].,” Free from desire, according to the Mndana Katun, means, 
without desire*of partition. Perverted in wind, following practices 
contrary to law. The sense 1 is, ‘ that partition may he made, even 
against the will of [such a] father.’ 

7. H<Wta says, that when the father is incapable, partition takes 
place by the concurrence of tl(^ eldest son d u But it 
he be decayed, remotely absent, or afflicted with 
disease, let the eldest son manage the affairs as he 
plehses.” 5 Cankha and Mkhita ; (! . w Tf the father be 
incapable, let the eldest son manage the affairs of the 
family ; or, with "’his- consent, • the next brother conver¬ 
sant with business.° The next, the one born after 
him. Partition by the pleasure of one. capable of the 
maintenance and other [care] of the family J is in¬ 
tended’} From this it results that if all be o [qualified], it is [an- 
mateiial or] undetermined. 

8. Y^fiaValkya: 7 “ When the father makes a partition, let him 

separate his sons [from himself] at his pleasure, and 
Oa voluntary either [dismiss] the eldest with the best share, or [if 
partition by he choose], all may be equal • sharers.” A voluntary 
fii-iod.** S ^ 1 partition .alone [is denoted] by the last hemistich ; 

since the depen dance of the will in the two cases men¬ 
tioned, has been aboVe declared, from the im propriety of iudepen Jaime ; 
[and further] from the incousistenOy [which, would result.in mi.ch con¬ 
struction].. of the text: [For then he might; give] fco one a Wi ll [ol 
rupees] ; co another a single kauri; to a third, nothing at all ; which 


XCIl. 

The eldest, sou, 
in that case, ma¬ 
nages the, estate, 
and the distribu¬ 
tion of it; ol the 
next after him, 
with Ida consent. 


1— Cole. Jinn Va. 131, the reading of which, CBhogamhcva/ is here followed 
Digest, 3d 32- 

2— Colo. Jim. VA. 52 — Mil. 263. Digest 2d.. 5*1. 

oC-This texkis found, hut widi a different loading, in Cole. .Hut. Va, page 10, to 
which, with the note there, the reader is referred. 

d—Cole. Jim. Yd. 19. Digest, 2d, £27. 

5—The first hemistich of the .-drawn of which this is the sequel, occurred before at 
sec l sty. para.. 4 t 

6 --Cole Jim. Va. '10. Digest 2it, 533. 7--Cole. MU, 25*. Jim. Va. 5b Digest 23, 530. 
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law-books. 



Partition by de¬ 
duction as dc lined 
by Maim, 

fur the 


share 


.exposition [of the law], . A. diabmc- 
of the eldest, is noticed by M«Cmi : l 




xcm. 

; ' Prim ogcii i t lire 
’•hi ease of twina. 


ii 


mm 



tiou m 

af l he portion deducted for the..eldest,'is a .tweiitteth 
part [of the heritage]., with the best of all the chattels; 
middlemost, half uf that, [or a fortieth] ; for the youngest, a 
quar uoi ol it, [or an eightieth];” But, if there be no deduction, the 
suaies n r is b be distributed in this manner: Let the eldesthave a double 
shaie, and the nex t born, a share and a half, [if they clearly surpass the 
rest in virtue and learning.;] the younger sons must have each a share : [if 
all oe equal in good qualities, they must all take share.and share alike.”] 

P. PstWcen twins, the birthright of that one first born is thus 
declared by Manu : 2 “ The right of invoking Irnlra by 
the texts, called Svabr&hmany fi, depends on actual 
priority of birth; and of twins also, [ifarxy siich. be 
conceived] among [different] wives, the eldest is he, 
who was first actually born.” 3 : a Among twins, to 
hhu whose face [kinsmen] first see after his birth, 
belong [the privileges .of J nude offspring, [the right of performing ob- 
sequies j for his father, and [the honours of] primogeniture/’ 

id, However, in the Pin da Siddhi and other medical hooks, the 
right of primogeniture is awarded to the last born [of twins!. This is 
opposed by.the above [texts] in the matter at issue, because it has no 
foundation in the 1 sacred writings; like as; “ Purification ensues after 
a month [to (/Alras,”] However, the right of primogeniture of the 
last born is declared in the Bh%vai% 4 "in this text and. the like: 
" Whetx a double foetus is conceived, the last conception fe that first 
'.‘rought into> the. world;’ [But] this doctrine is also opposed to the 
above texts [of Manta. and .Devala], whilst in the Pur<iims, many prac¬ 
tices ar*e disclosed, cohitary to the written law. According to some, 
the question, ought to be decided by the customs of the country. But 
what I stated at first, [in favour of the firstborn], is the' proper doctrine. 

11. And this partition by- deduction, is not respected in the Kali 
Partition % de- £ or P r ®sent] fS fi > & r 't is one of the tilings [expressly ] 

duotion, illegal in Net aside in the present age, as has been * already 
modern times. proved by me in my Samaya May iikha. 

12, rf&rada allows the hither a double share : 5 ' u Let the father,’ 

The father, in n partition,.'reserve two shares for himself.” This 

text relates to an only son. For in the- M&dana Rath a 
is'this of Qankha and Lil^hita; 0 If there be one son, 
let [the father] himself reserve, two shares, and the best 


partition with m 
only .sun, takes 
double share. 



1—Chap. 9th, vs. 112-116-117. Digest 2d, 548-52. 

% ~ Chop, mii, v. m. Digest 2(1, 577. 

•3—This following text is fou nd in the Digest 2d, 578, attributed to DcvaJa,and hd> Manu. 

- tvs third S.kaiida,• treating ui the.birth of Hiranvakasiini, and Hiutnyaksha 
twins :)aityas. produced by IM, one of the wives of Kasvapa BMi ; m tot 
hemistich pi the text is omitted by our author, probably from its exfrenfe grbssnds; 

, 278, . 35--i L Digest 3rd, 43. 

•v^dvnf'Iln* 1/ ti 4, ' v n lges i^L 5 ’ e55, < , wher . c [he. samoMcss is -mentioned nearly in tine 

Mg rn 'S-:d l?K tf ■ — fouucl 1,1 !hc Ma4na w!lieh 
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only .son acquired by (die grandfather 1 : “Tn wealth acquired by 
ft JW*' the grandfather, whether it consist of moveables or im- 


And no other 
division of ances¬ 
tral property is 
logoi; - 


VYAVAIlA^A MAYU'KtU. CHAP. IV. SECT. VT. 

of the slaves and cattle ” The word bm-: relates to the most excel lent. 

By the author of the Amara [KoshaJ ‘ chief/ * other/ 

‘ only/ are declared the synonymies of one. All which; 
according to the P&rijAta, denote a son well qualified. 

13. Bfliaspati, however, declares the right to only an e qual share 
with Ids sons, even if there be only one, in property 

The ;' mmmg '* ■ - —/ .. 

lias, even 

tra] 1 pmpci'ty- Lt " moveable# the equal participation of father and son is 
: ordained.” Y^jnavalkya : 3 “ tor the. ownership of father 

and son is the same, iu laiul 'which was acquired by the grandfather, 

• or in a corody, or iri chattels [which belonged to 
Min].” E&ty&yana: “ When the hither and the sons 
even, take all that, which has been made upon 
the common wealth, in equal shares, it is called a legal 
partition.” 

1.4. As for this text of Yiij navalkya : 3 “ A legal distribution, made 
by- the father, among sons separated with greater or 
IVo texts up- less shares, is pronounced valid;” according to Madamn 
patently to /die Vijnfine/^vai’ed and others, it means, * If the [distribu¬ 
tion], made by the father be legal, it cannot be set 
aside. This text again, of Nfirada: 6 ^For such as 
have been separated by the father with equal,, greater/ or less, allot¬ 
ments of wealth, that is a lawful distribution : for the father is lord of 
Ofali” relates to the former, ages. 

15. In a case of equal partition between a. father and his sobs', a 
share belongs also to tire wife; says YAjmwalkya : e “ If 
hi equal parti- ] 10 ma ke the allotments equal, his wives, to whom no 
separate property had been given by the J husband or 
the fiither-in-law, lqu&t be rendered partakers of like 
portions.” If any had been given, they are only to get 
half, for he addsV %< Or if any had been given, let him 
assign the halt” T?fie kalf\ meaning, so much as, with 
what bad been before given as separate property 
[strtdhana], will make it equal to a sons share. 
But if her property be [already] more than such share, 
im^hare [belpMri to her]. 


contrary, explain- 
cd away 


tion between a 
father and his 
file Irvothor 
gets a share. 
XGV. 

To be made by 
additions to her 
private property 
previously receiv¬ 
ed. 


16. The same author treats of a. want of wish to participate, in 
.Hesitation of the case of a son able to earn, and not desiring a. 
a share permitted, jdiare The separation of one who is able to support 
undci* certain ]^ mse m a nd is not clesivcms. of participation, may be 
future claims completed by giving turn some trifle. According to 


I -- Jim. Va. 42. Digest 3d, S4, 2-Cola, Mit: 
Ante sec. 1st, para. 3, 

3 ^ 4 ^-Cole, Mit. 262, Jim. Va. 50. Digest M, 543. 


7^8 i Jim. Y^$Pt Digest 3d, 31, 
Digest &1, 547; Jiui, Va. 50, 
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tor the sake of preventing the desire being entertained by his-sous, i 
receiving [a-silare of] the heritage.’. • 


m 


17. An equal partition)' after the death of the father, is declared 
in another smiti : l Let sous divide equally both the 
paHition idler effects and the debts, after [the demise ot ] both 
ilte Wiers death parents." H&rita r “ When the. father is dead, the 
mil- jo a\\\, partition of the inheritance should be made $q^Iy ” 
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Y'^jnavnJkya : 3 “ Of heirs dividing after the • death of tlio 
tathet', let the mother, also take an equal share.” V ish- 
la this ease the , m; « '« Mothers receive allotments according to the 
shares of sons.” In another smiti [it Ls said:] “A 
the son?. '' mother, if she be dowerlesy, shall in a partition by sous, 
take an equal share.” The meaning is, that if she 
have dower, 6 she shall take only as much as, with that dower, will 
make lier an equal sharer with her sons. But no share [belongs to her], 
if her property be more than such share. 


liiii 

la® 


19. Vygsa« declares- the [right to] share, even of a stepmother. 
As do % step and the pater nal grandmother : ‘ f Even childless wives. 


ft ■■ ■. rig® 


mothers, and pa¬ 
ternal grandmo¬ 
thers. 


xdvi. 


Wsm 


ui iA.i vxj.'/ i.nvevii. * *' 

of the father are pronounced equal sharers (a) ; and so 
are all the paternal grandmothers : they are declared 
equal to mothers/ 5 . From this [word] (dlj the step- 
grandmothers also are to be included 

•O' 
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l^pfa 


1—YaifinvalkTa Mit, ft/ Jim. VI 55. Digest 3d, 78, Cole. on-Oblig. page 138. 
p — J i iv] Vaj page 61, where the word ‘ father* is ovuiued. 

6 - Cole. Mil, 285 : IVports 2d, 454. 4—Jith. Va. 64. Digest 3d, 15, 

S—Ditnna.. wealth, taken as before in that sense, ot separate property, para. L>. 

6 -Jf.ir.. Va. 64, Digest 3d, 12. Imports 2d, 452. 
hi) So mint t tire wife, if faithful takes 'the weali b, but if there be more I lian on*, 
they will divide arid take equal shares. See In the Goods of Dadoo Mama 1st Sept, 
3862, led. Jar. Oct.,25th 18152 p. 58,before the High Court ot Bombay where Aruould 
X, after citing these passages, •said, “this doctrine lias teen followed .byimhtc ^apreme 
ia a ease/of tlic croods of Chapa Juddoo, decided- on the 22nd ot June l:M, of 

. . v « i > « \ i... _ 'i. . /‘l*. 5%.. s 4 vt, L/.rfk flwi flrtTtvf fist a i* 



‘Court, - ia a ease oi urn raaug <>* v"»k« Z&WT 

which we have been 1‘unjUhcd with - anote by. the Chief «>ustiee, where the -Gouit, uttei 
consideration, and obtaining answer from the of the y&dr Adalat anti at. 

Fmici, held that, “ if there be more Ilian one widow, each of them lscntitlee. to aimrnal 
share of the property,” It appears from those answers that, although the author oi the 
MaVukha cites no text in support of his opinion, such texts aye to bo met with in the 
V iramitrodava, an aulliorit.y of the Benares School, aad Macnaglifcen a i nnciples oi 
II i. ud u Law/it wovl of authority in Bengal . It ia also said, page 19,< that n there be 
more than one widow, their rights are equal, Ihc case in Morton s * imports, page 3.14, 
handed up to us yesterday by Mr, Wcsaropp, shows that this rule was acted upon by 
the Supreme Court in Calcutta ast early ns the year 1791, and in Motley a ^§0#% [ IS , S.J 
voi t p. i ! SO, par.l 15, we find an instance of its Being acted upon m the North W estern 
Provinces in 1850.' On these mithorities wc hold that; the widows in this case arepnma 
fade entitled to equal shares of tho property, and it remains to be considered 
whether either of them is disentitled by misconduct to her share, and if not, 
then, whether we ought to grant administration to them jointly or to one only, 
ami if the latter, to which of them. Is the older widow then deprived of her 
right by the misconduct proved? As to the general.doctruiethat.proved; infidelity 
-la* .r. .*. t i... i i:, ... .co,,., n nA m-m/c it Mt«r wifiowfinod. divests tie 
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before widowhood disqualifies, »nd proved liicontmence alter widowhood, divests the 
inhmUmce, the authorities seems to clash, (See Act 'XXI ot .1850, and lay lor s Hep, 
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VYAVAHATtA ttATU'KHA. CHAP. IV. SECT. IV. 


20, YSjDfavalkya declares the mode of partition among the sons of 

different brothers ■} <{ Among grandsons by different 

lathers, the allotment of shares is according’ to the fa-' 
tbei’s.” It means, that if there be one son of one, two 
sons of a second, three of a third [or the like,] their 
shares will be solely according to the number of 
the fathers, and not in' the number of the sharers 
themselves. 

21. K^tyfiyana : 2 " Should a younger son die before partition, his 
share shall he allotted [by the elder brother] to his 

Brother’s son, provided lie had received no fortune from liis 

their uncles. 


Partitions a- 
naoug sons of dif¬ 
ferent brothers, is 
according to their 
fathers. 


also share with "“ That son's son shall receive his father's 


share from his uncle, or from his [uncIeVj son; and 
the same] [proportionate] share shall be allotted to ail the brothers 
according• to”law/’ Or [if that grandson, be also dead] his son takes the 
. share; beyond him succession stops." The younger 
Or even their son [anuja] denotes also that the eldest [is bound 
farther!^^ U U ° to portion off his brothers son]. Stops, at the great 
grandson. 

22. We must thus understand it: 'The son of the great grandson, 
or the rest will not, on the death of the father. 3 [gjrand- 
Explanation of f a ther, and great; grandfather, without interval, after 
{ ion] 1 nt reS n ° the death of the great-great-] grandfather, obtain his 
wealth, being of another [line], so long as his son, or 


300.) As to thtf nature of the proof of incontinence that disqualifies, there is. again a 
discrepancy in the authorities. Sir T. Strange, page 130, alter laying down the princi¬ 
ple that “ an unchaste wife is excluded from the iulterifrmec/’ adds,“ that nothing short 
of actual infidelity in tins respect disqualifies/’ and the authorities collected in the ap¬ 
pendix to which ha,refers support this view. In all the cases we have been able to con¬ 
sult, the proof of incontinence or infidelity seems to have been positive, TheMayiikha, on 
the other hand, page 102, lays it down: “ Tout even a suspicion of incontinence is 
enough to reduce a widow’s rights to that of mere maintenance/’ This, as it seems to 
us, can hardly mean vague suspicion /it must mean a reasonably well grounded suspi¬ 
cion, short of actual proof In this case, for instance, had Rumea gone off with SiiSram 
alone, and been proved afterwards to have been in company with him at a distance from 
her husband’s residence -this would have constituted, as it seems to us, a case of suspi¬ 
cion sufficient to deprive her of the inheritance (on the authorities of the Mayfikhaj.” 
In. Bengal two widows take the whole estate for life, and on the death of one the 



succeeding on the death ol the fust. 1 Mad. Sel. Deo. 456,'157, and K. A. No. 1 
of 1835, 2 Ibid. 44. But sec St range Manual II. L. 2d. ed. § 326 where the author lays 
down that -in Southern India. the wives are. n-4 An an jamtaliiv anri ..id- . 



V..:- n7KT,.-~r.~ -- - r^nf rfr . .. . pf ItUVUdflOhi- , _ 

singular number “ wife” signifies the kind : hence, if there arc several wives belonging 
to .the same or different castes,- (they) divide the property according to the shares pre¬ 
scribed to thei?v and take it.”— Ed, 

1—Cole. Hit. 276. dim. Ya. 60, Digest' 3d, 6. 

2—Digest 3d, 7. Both the readings noted there arc thrown out by the author, 
who reads 4 ‘ anuja,” instead of nije.” 

By-This is an apparent interpolation of the words following between the brackets, 
in italics, as they are found only in the Benares copy, 
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other [Keh\sj alive. In default of son, grandson, [and. great grand¬ 
son] in the general [family] only; he also will take [the success.!on ]. 1 
23. And this does not refer to dn undivided family, but to a re 


'Retfevmg It to 
h re-united family 
only. : ; 

XC'V II. 


Ilemoval of the 
limitation in ease 
of residence a- 
broad. 




united, one. For it is said by Jlevala..: 1 ‘‘Partition of 
heritage among undivided parceners, and a second par¬ 
tition among, divided relatives living together [after 
re-union], shall extend to the fourth in descent; this 
is a settled ride.” And 2 Be it debt, or a written con¬ 
tract ; or a house, or arable lanil descended from life 
grandfather, he shall take his due share of it, when, he comes/even 
though he had been very long in a foreign country.” “ If a man leave, 
the common family and.reside in another province, life share must un- 
. doubtedly bo given to his male descendants when they appear.” It 
means: between the great-greatigraiidfather, and his sons, separated 
when in a state of union, and [afterwards] re-united/ 

24. This refers to those fixed in the same district because, where 
they reside in different districts, it w/fl descend even 
to the fifth, as is declared by Brhaspati/ in treating of 
residence in other lands : 8 “ Be he the third person, or 
the fifth, or even the. seventh, [that is, in the second,, 
or fourth, or even in the sixth degree], he shall receive 

the share that gradually descends to him, on full proof of his birth ami 
fitmily-name.” ■ 

25, Bihaapatfe declares & partition in some cases .according to the 
mothers : “ If there be many [sons] sprung from one 
[fathev], alike in number, and in. class, *buf born of 
rival mothers, partition must be made by them ac¬ 
cording to la#/ by the allotment of shares to the mo* 
tliers.” " Vyfoi. j s If there be many sons of one. mam, by 
di Hfer&nt mofchfers, but equal in number, and like by 

class, (i distribution among the mothers is approved.” 

.26. Brhaspati* gives this opposite example: “ Among brothers. 
If uot then ac- w ‘ )0 are eqiial in class, but vary in regard to the nvim- 
cording > to the her [of sons produced by ..each mother], the shares 
number of the of the heritage are allotted to the males [not to their 
sons the hi selves. toothers].” 

27. Y&jhuvalkya 15 states a partition among sons of different. 

classes : The sons of a BrShman, in. the several tribes, 
have four shares, or three, or two,or one ; the children 
of a Ksh&triya have' Jhree .portions,-’ or two, or one ; and 
those of a Vai^ya take two parts, or one/' The nous 
of-a Brdlirrm^ that is, borne to him by a BrAhmani, r> 
Kshatriya, a vaifjya, and a Cfidra. Those of a Ksha- 
• triya, t]iose by a Kshatriya, a Vai$ya/ and a QAdra. Those of a. 
Yiih;ya, those borne to him by a Vaiqya and a (/hdra. 


Partition is ac¬ 
cording to the 
mothers, in ease 
their sons are of 
equal number. 


Partition among 
sons of’ different 
••• 

XCV11T. 


1—Digest 3d, 10. 

2—Digest 3d, 441, Jim. Va. 140 : in both the text is assigned to BfimspatL 

3-Digest 3d, 441, Jim. Ya. 1.40. 4.Jim. Va. 57, Digest 2d, 575. 5-Jim. Yd. 57. 

• 5 -Digest 2d, 570. 6—Cole. Mit. 201. Digest 3d, 114. 







28. Brhnspati : l " Land, obtained by acceptance of donation, 
Landis confin* must not be given to the sons of a K&hatriya, or other 
ed to the sob w ifeof inferior tribe : even tiibiigh his father give it. 

him, the son of the Br^lunaiii may resume it when his 
lac. 1 lather is dead.” Devala r “ T 

(J'udri woma.n by any man of a twice-born class, is no 
share of land: but one begotten on her, bed ^ 
take all. the property [whether land or chattels] : thus i; 
tied.” Of land, acquired by purchase, and the 
he does obtain a share of i l 


The son begotten on :i 
entitled to a 
of equal class, shall 
the .law set- 
other modes also. Yet 
the [moveable] wealth. 

29. But the son by a (jjiJdra woman, not legally married, does not 
“ obtain-a. share, even of the moveable property. And 

Manu: 8 “ The son of a Brahman, a K slialriya, or a 
Vniyya, by a "woman of the servile class, shall inherit 
rio part of the estate [unless he be virtuous nor joint¬ 
ly with other sons, unless his mother was lawfully 
married:] whatever his father may give him, 
let that be his own.” 

30. Bihaspati declares this distinction after the father's death d 

' Tire virtuous and obedient son, borne by a Cfidra 
But mast be woman to a man who lias no other offspring, should 
.mattitaified' obtain a maintenance ; and let kitisraeri take the resi¬ 
due of the estate.” Gautama: 5 “ A son by affytdra. 
woman, born unto a man who leaves no [legitimate offspring, shall, 
if he be strictly obedient like a pupil, receive a provision for his main¬ 
tenance.” A phvmon x fo:rhis nmintenmnee; or, < as a.means of livelihood/ 

31. The same author : 6 Sons termed Pratiloma [shall have an 
allotment] similar to that of the son produced by a 
woman of the servile class.” Sons termed .Pratiloma , 
meaning, tliose produced by a woman, higher than the 
begetter with respect to class. (a). 

Yajnavalkya 7 states a distinction with regard to a son begot¬ 
ten by a fyklra on a woman not married to hirn : 
ss *■•»» son begotten by a C^udra on a female slave, 
XCIX. may take a share, by the father's choice. But if the 
he IV father be dead, the brethren should make him partaker 
je - ; ami of the moiety of a share.” Choice, the pleasure of the 
Y father. From specifying by a (hidra , it is clear, that 
1 ms a son begotten bv a twice-born man on. a female slave 
does not obtain a sha^e, even by the father's choice: 


Illegitimate 
sous do not inhe¬ 
rit even moveable 
wealth. 


Shares of sons 
begotten in in¬ 
verse order. 


X—Colo. Mit, m. Jim. Va. 147, '.Digest 3d, 130. 

2- This is cited in other books as-a text of Btlmapati: Jim. Va. 14S, Hit* SO! 
Digest 3d, 133, 

3— Chap. 9th, .155. Mit, 293, Jim. YL 149, Digest 3d, 136. 

4--Jim. Yd. 149, Digest 3d, 139 5—Digest 3d, 139, 6—Digest 3d, 140. 

7-Cole. Mit 3S2. J»m. V*i. 153, Digest 3d, 143. 

(/?) Pratiloma literally means agaimi the hoir i. e. contrary to the regular coin H 
The vv«»rct in the text should have been p'raiitonioy*i!i,-~~.kd. 
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Neither alter the death, of the father, will he get the half; iior* in the' 
absence of eons or other [heirs], will he get the whole This is the argu¬ 
ment of the Mariana fUhna, and others, 

33. A. distinction is thus declared respecting 
tifion : One born [to a man] sepa 
A SQU ' l -? rn will alone take the father’s- [w< 
bx t L Pa faS “ All tlie wealth, which is acquired by the father him * 
alone succeeds' to' self, who has made a partition with his sons, goes to 
hint the sons begotten by him after the partition : those 

born before it, are declared to have no right. As 

in the wealth, so in the debts likewise, and in gifts, pledges, and pur- 
chases.” They have no claims on each other except 
But is not hound for acts of mourning and libations • of water.” If, 

under'certainVir- there be nothing bub debts, then that [son] is not even 
Ounistnnces. bound to pay those debts, without receiving a share 

from those formerty separated ; for, as will afterward$ 
be shewn, 3 ‘"Tie whotakes the estate, tnust' be made to pay the debts ofit/’ 

any one of them have re-united [with the father], a 
partition with that [son born after partition] shall 
be made. As is declared by Mamj : 4 “ A son born, 
after a division, shall alone take the paternal wealth : 
or he shall participate with sin" 
are rc-united with the father,” 

Y^piavalkya 5 •/ states a distinction, at 


a son born after par 
rated [from his sons 
5&lth].” Bfhaspabi; 


But re-union 
with the father 
gives a right to 
shave with that 
soil. 


a partition after the 
father's death, with respect to a son borne immediate- 
Distmetion wit!*, {y afterwards, by a mother, or step-mother, or brother's 
SscKnS wife, whdse-*pregnancy was uncertain: " When the 
sons have been separated, one who is [axtorwai ae] b.o.m, 
Ck of a woman equal in class, shares the distribution.” 

The partition is to be thus effected : Spmetlung is to 
be contributed by all the brothers, or others [who had previously 
shared], each sonic thing out of his own share, until the [ posthumous 
sons’*] share is equal to their own. Vishnu : 6 “ Sons with whom the 
father has made a partition, should give a share to the son borir'after 
the distribution.” 

36. And this wo roust miderstand as allowing- for [subsequent j 
expenses, and income. For if it be so, then, says the 
same author u His allotment must absolutely.: be 
made, out of the ' visible estate, corrected for income 
and expenditure.” Out of the visible estate, out of 
the health actnally forthcoming. 


Deduction to 
be ih’S'i made for 
expenses and in- 
erne* 


--Cole. Mit. 231. Sim . Ya. 137, 8. Digest'3d, 40,4#. 2—Jim. Va 138. 

,. . , . , ■ #t . ■■ , ( .•. y ' 

3—Post chap. 5th, sectibn 4th, para. '16. 

«l—Chuptev ( Jth, v. 210. Ccie. Mit. 281. Ifm. V& 136. 

Digest 3d, 50. The translation of the; MitAkshard is followed. 

Cole. :Mit. .2SO, Jim. Ya 138, Digest 3d,430. 6- Jfm V;i. 138,'Digest 3d, 51, 

7— l&jna\vlkya [in contiiination "of his text partially quoted above j, Cole, Mit. 282 
Aa. 138, Digest 3d, 430, * 
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37, At the time of a partition among brothers, this- elintinHioti is 
noted •by Yhsishtba d “Partition of heritage f takes 
purtinon ivdto ph.ee] among brothers, [having'Waited] till after the 
^p r , Tfia ^* delivery of such of-the women as. are childless, [but 

Momni ^ rt ^ n<Ui pregnant,].” Hmiwj v'<ut>-,d is' omitted [and sup- 

1 ' ; ■ 

A further distinction in a-partition- after death of the hither , is 
stated m .Urlkispati p ‘’For younger brothers, whose 
hiitiation of investiture and other ceremonies have not beon per- 
wmnger brothers., f Qrnie( j their eider brothers shall perform them, out 
oi the collated wealth of the father” The term yaviyasah, [is sub- 
stituted tor yavt yn)httaW:(h), with* the freedom exercised by ancient 
sages]; after the maimer of the Vedas, • by. oraitth ig the regula r inflection 
[ n tmt) and. the prolongation of the vowel .[d'irgii&j. 

30, The mention of brother#, brings in the 
sisW« also. Even sc the same author : .And those 
unmarried daughters who are as yet uninitiated, 
must be initiated, by their eldest brother, even 
out of the father s wealth, according to ,t]\e [usual] 
rite.” 

4(1 Y^ljhavalkya 3 [premising] : “ U'mnitiated brothers shouhJ.be 

B initiated by those, fur whom tiuveeroiri.oni.es have been 

already-completedstates' a- distinction in regard to 
/xcioatv: to bo initiation, of sisters: “But sisters should he disposed 
0 Q 0< u/ ri (1ftu , »S" °*'* n marriage, giving them as an allotment, the fourth 

teOnv U ftU ° 1 P a), t of a brother s own share ( ' meaning, that a fourth. 

. part of such share as would be allotted to a son of such 
class as the sister [happens to be,] being given to each sister [according 
to her rank], they are- to be initiated.' 

41. Ear the sake of consistency in deciding upon taking the heri¬ 
tage Yd] navalkya* gives this [detailed} description of 
... principal gous , principal and secondfir) : 1st, The Jegititinde son, 

ait secoa aiy [auras,a] is one procreated on. the lawful ' wedded 

VLfe: 2d, Equal to him is the son of an appointed daughter [puirikS): 8d > 
The {jpn of the wife, [kshetraja] is one begotten on a wife by a kiiur- 
mau husbard, or by some other relative : 4th, One secretly pro¬ 
duced ih v’. t house, is a son of hidden, origin : 5th, .A. damsel’s child, is 
one born of an unmarried woman: he is considered as son of Ids mater¬ 
nal grand-,"ire: tifch, A child, begotten on a woman whose [first] marriage 
had no i been eonsummated , or on one who had Men deflowered [befiwe 


. An i of sisters, 
to be raade by tic 
eldest brother out 
of Ur - conniion es¬ 
tate. . • : . >: 


1—Cole. Mit. 283, ,Hm. Ya. HO 

2—Digest 3d. 101. where the subsequent explanation is noticed. 

3—Cole. Mit. £$5-6, Jitn. Va. 05, Digest 3d, 96. Deports 1st, 419. 

Or jmarried, since Tnarriagc »s: the only one of the rites of initiation [s& jhsk&ra ] to 
feinaie is entitled. See note to page 289 of the Mitakshara. 

5— Cole, Mit . 301, Digest 3d, 860, et 






twice-married. woman.. 7 th, 
don i shall be cunsideved 
. , ... th. was sold by 
A won roia.de, is one adopted bv tlie mr 
’* is self-give A llth, A child 


im i&ther or his mother give for adopti...... 

given [dattakaj : 8th, A. son bought, is one wh< 

and mother, !>th, * . '' "* 

K)th, One who gives himself* is seif-given, 1 
while yet in the worn].), is one received with a bride. 12th, He who is 
taken tor adoption, having been forsaken by his parents, is a deserted son/' 

hgiMmate ; son, born of a woman of equal class/and law¬ 
fully .married, is. the principal, [Of those secondary j. 

48, -he son of, an appointed dduykter, is of two kinds: Of which 
the first is thus explained by Vasrihtha.: 1 c< This dam- 

dan. The Sr $L? h « “ 1 ^ lU f° 

Tl0 ilees only tha WI th ornaments: the son, who may be born ot her 
2 d, m) he my son/ 5 A nd the other [kind] is thus no- 

qjj- ticed by the same ? “ The appointed daughter is con¬ 

sidered to be the third, ( description of sons].” In this 
case, tire father’s obsequies aryl the like, are to be performed by the 
[appointed] d&ughter -done. 

44, The son of the wife, is one begotten on the wife of a brother 
3(l or other [relative dying] without male issue, under the 

orders-: of the oldest brother, by [his] younger brother, 
or other [relative as the- case may be.] being of the same lineage. 


SECTION T, : ; 

On A doption (.Dattaka\), 


, Mu. 303. Jim. ya. .153. Digest 3d, 171/ 2—Cole. Mit. 304, 

! “ General note” to the translation of Mann : page 365, text, number 8, 

4—Chapter Oth. 163, Mit. 309. Digest 3d, 258. Reports 1st, 193. 







vyavaha'ba. mayu'khaa CHAP. IV. SECT 


•using the., word in distress^ (i% seems that) if not in distres: •, he must 
not be given. 

2. VxjMne^vaS’a 1 says ' Tins prohibition } egards the giver only 
' (and not the gift); as affect! nx the person, and not the 

tun*2rn m, fe?fe s ceremony, pratyavUuV j^ But it m not so ; 
gilt as well as the f° r the certainty 01 the religious ceremony jo asceriaj n - 
giver., ed frojri the invisible [or prospecti ve] nature of this 

[rule regarding gift of a. son] h tin t Or if ii 
deed a visible[existing]: object [he allowed for obviating tlie exception, 
as't^ distress], still, by reason pi the absolute, , necessity for the object 
of the rule being prospective in .regard to the theme in hand, in going 
beyond it, the establishing; of the invisible [prospective] bcuolh pro- 
*<iueed by the ceremony, and not before existing. (U ..brought about]. 
Some however say, ‘To the word distress, the sense <>f a prohibition 
does not apply, because of the want of that quality, of tire Parisankln a 
rules, [which would shew] rum-existence of. distress) by th e absurdity 
' they would involve, among other things, of quitting 
C1II. the straightforward sense of the text : and that we 

require only to suppose sorne sign or motive of dis¬ 
tress ; itot fiiat, wlien distress is the inciting motive, by riot giving the 
son 'the crime of [not relieving]- distress [will be incurred] ; because! the 
mere connexion of name and person in this text is' to be understood, 
rdedari ngl the necessity of distress, a want of the ac- 


I.I.,.IH... ....„ M . 

tual completion of the gift, 

3. ^Moreover, the assertion made by him [VijS^Sne^vara] in ids 
chapter on marriage" that: ‘ In transgressing the prohibition against 
[cS])f.>usingl sickly brides, and the like, it, .'is-merely an opposition- to a 
manifest, object, [or rule], whilst the state of & lawful wife is superin¬ 
duced notwithstanding/ .is.-by the above argument overruled, 

4. rt/ifce, aecofrtitig to Medh^tithi, means, 'not by tribe, but by 
qualities suitable to the family : accordingly, a Kshatri- 
ya, or a person of any other inferior elites' % may he the 
given son j dattaka] of a Br&hmuna. 4 But fvulluka 
Bhatta says, it means ‘ equal in (lam/ and this is cor¬ 
rect; for Y^jriavalkya, after enumerafing the twelve sorts of sons, in 
this way : “ The: legitimate) son is one -procreated on the lawful wedded 
wife;:” &e., says: 0 This law is propounded by the in regard to sons equal 
by class.” And this I will make clear by two texts of (/aimaka, 
to be cited hereafter [para. 9j. Vijrarie^vara also declares the same :° 

“ Bv the eldest Son, as soon as bon; , a man becomes the father of male 


A disputed term 
examined, and dc- 
tuied. 


3 -AxliaiAdhyaya, vivaua prakaraua, teal u, 

4 —Cole. Mtfc. 309 note, whore our Author is noticed 
Chami 150. Reports 1st, 103. 

5—Mit. 320, J i m . Ya 151, 1) ige s t« 3d, $ 

'6— Mit. 3 tO, cp'dng Maiiu. chapter 9th, 106, the. first Ik 
in the nexf parMi'hplr 
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iftuue [f { for the eldest cl'.icily fulfils the office of a. so n, and is the refore 
not to be given.’ And tills prohibition also regards the gi ver only, and 
not the taker, according to the same ’authority.' 

5. This prohibition might indeed apply to the giver alone, pro- 
. . vided this text of Man u contained a prohibition, of the 

fd Ih a r)k n T>Ui gift of an eldest.son. But it does not, for there is a. 
to the^iver ami want of proof f in the affirmative], aud because the ..ex- 
receiver? presaion, b>e<>mes the father of male issue, is a declara¬ 

tion of parentage alone, and moreover that even, as re - 

E rds its applicability to the discharge of debt alone. Accordingly, the 
it .hemistich' exactly agrees with this interpretation: “ And is 
exonerated from debt to his ancestors ; sucli a sou therefore “ is enti tled 
to take the whole?- 2 The whole, -the wealth. 

6. And a. male child alone becomes adopted, not a female, “ He 
[sail] is called a son given? 5 From the pronoun, he, 
Analysis ot the entered in the text, [being .masculine, and I referring to 
v-^u to prove connexion between name and person, we must under¬ 
stand one, ‘ where a .mother and father are agents ; 
wnere affection, water, and proper 'pialiScations exist; with necessity 
as h-fjeasoh ■; and where the act of gift?equality of class, and male sex 
fare Waited]? in the same way as, from the [masculine] pronoun 
him, in the holy text: u Lei a Brahman of eight years be initiated, and 
let him [tam] be instructed,” we infer, * that the age in eight years ; the 
order, that of a Brahman and the sex, male ; his initiation with the 
string completed/ &e. , ,v * 

7. From this results the refutation of what some persons have 
held, viz: ‘ That the terminations Ictre, aud mam being 
tll f' a , common, to all genders ; that the word <(atirvma ending 

Hidj not )o aco^o- ; tll . n ia-m therefore, since there is no distinction between 
it, and. the act by which a. gift is concluded, it may be 
applied in like manner even to a girl, when given, whether to her hus¬ 
band or to any other? 

8, (^aunaka thus declares the mode of adopting a son ? 3, Cau- 

naka, now declare the Best adoption : One having no 
C-eremony of ma j e issue, or one whose male issue has died, having 
a (option. fitted feir a son ; having given two pieces of cloth, a 

pair of earrings, a turban, a ring for the forefingers' to a priest religious¬ 
ly disposed, a’follower of Vishnu, #nd thrfh Highly read in the Vedas: 
having venerated the king and virtuous Brahmanas, by a madhu- 
parka: 4 both a bunch of sixty-four stems entirely of the kri<ja grasr., 


J—It la not however very clear that such is the intent of the MitakshanV. 

2—Manu, chapter 9th,' v. 106, Jim. Y L 10d7<h 

3—Datb Mini. 67, Bafct. Ohand,«S67, Reports 2d, 35. 

4—Dal.t Mlm. 88-89*91—Datt. Chanel. 168-69. The Madhuparka is a 
food, of honey, liquid butter, and curds, [‘'presented to a person to whom it is 

to show particular respect on his corning to a bouse, as to a guest, to a brideg 

a marriage, to a Brahmau at a sacrifice and the like? WilsoK. ■-M.] 





Mitosr^ 


and fuel pf ike paKuja tree also : having collected these articles, having 
■ rixr •ijarrxesilv'in,'vite<I kinsmen aiui.relations; ..having enter- 






■ 


rer: uav.ing auvauceu ueiuie um: yiva, .«>u uuu v<wim.. w ^y. 

•give the hoy/ The giver, being capable of the gift, [should give]^ to 
him with the' recitation,'of* the live prayers, the initial words of the first 
of which are, Ye j^^eiia fee. Having taken him by both hands, with 
recitation of the prayer, commencing, “ I)e vasya tv a, &c ; having in- 
audibly repeated the -mystical invocation, Ang&d afc &c< ‘‘having 
kissed’the forehead of the child: having adorned with clothes, and so 
forth, the boy bearing' the' .reflection of a son : Accompanied with danc¬ 
ing, songs, and benedictory words, having seated him in the middle oi. 
tire; house: having according to ordinance offered a burnt offering of 
milk and curds, [to each incantation,] with recitation, of the mystical 
invocation, ‘ Yasbv/J hridfi : tlie portion ol the Rgveda: commencing,. 
‘ tubhvam ague f and the five prayers, of which the ini tial words of the 
first are Somo dladat, [let him close the ceremony] 1 


llll 


i). s !i The adoption of a son, by any. Brfthma-rt, must be made 
from amongst sapmclas, or kinsmen connected by an 
Wh»t > persons ablation of food(ci); or on. feilure of tlnse, an ayapinda, 
are capable ot be- OT ()lie xiot so connected, may be adopted: 'otherwise, 
wg adopted. j ct ^ n0 ^. a( ] 0 pt.”:t « Of Ksbatriyas, in their own class 
positively: and [on default of a sapimja kinsman] even in the general 
family following the same primitive spiritual guide [guru] : Of Vaitjyas 
from amongst those of the Vaitjya class [ Vai(,-yaj4t^ibtt j; of ("ddras from 
amongst those of the (^udra class- Of iji, ami the tribes likewise, in 
[their’own] classes only: and not .otherwise;:" .Rut a daughter’s son, 
and a sister’s son are affiliated by ^ddras “By no man, having an 
only son [ekaputra] is the gift, of a son to be ever made. _ By a man 
having several sons j hahuputra] such gift is to bo 
CVI- made,'ort account of difficulty [prayatiiatasj :” 3 "Let 

the best of the regenerate [the Briilunan] to the extent 
of his ability, bestow a gratuity on the officiating priest. A king [Ksha- 


Mm 


[it) 1.V .UIUUUW" .uavrn;, <* vwguvv* “ . P 

of a daughter predeceased ; nor can such person,so illegally adopted, a<. 
sister’s child, and muko him heir to the grandfathers pioperty, which wot 

daughter-in law on the brahman^ death and subsequently to the daughter, .- q . 

ini-law not being allowed to alien ate the property during the ekughtqr’a life, met hmga 
y. Baee Eiheoxunkur Sel, Hep. 73. 1 Mod. .Dig- 18 Ed, 


. 
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(a) A 'Brahman having a. daughter and d aught erdn-iuw living cannot adopt the son 

L i.. \n,\ uimh UOrK/VH 111 MOT/* 1 1 V !\ flOHt.Cf 1 . Ukiopt lliS Wli^S 

ould pass to the 
the daughter- 
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1 —■ This is added to render the passage intelligible. In the Batt. Mlm. the, sense 
breaks off hero in a singular manner, being continued in other texts ; our author leaves 
it equally incomplete. 

2.pait: Mhn. 26, Batt. Ghaml 118, Reports 1st, 124. 

3-Batt. I Aha. 50, IHtt. Chaiid. 160. 

■ ■ ■ 4 * . ■ .. . • 

4-Doit. Min;.. <52, Datt, Chanel. 100, where it is translated. 

;< is to be anxiously mack’A 
' 

' f ,-v-> -h- vA :C-y ■ •, ■ 

"‘-•'V ; ,!;'•• . 7v,'.vv,.VtyltfvW} 


Datt. Mini. ,924, Da! t. Clin ml. 170 . 
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Argument. upon 
the daughter's and 
.sister A soil ibr 
pudrns. 
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the produce of] half even of his dominion.: next in order, a 
V&it^ya three hundred pieces ; a.(yudra, the whole even, of his property : 
if indigent, to the extent of bis means*”. Searing -Ike reflection, equal 
to, [or like], * 

? 0: A daughter'# son and a sisters son: Now, as in the instance 
of the stick, in the formula i : [The sacrifice!’, yajmart] 
delivers the stick to [the BrShmari, who personates] 
cCaitrS Varunn.: though the stick [really] ho the object 
required, from the necessity of its previous'existence, 
still, by the use of the fourth case [ to], Maifct Taruna 
is alone denoted as the object, as is the most fit, from his act of utter¬ 
ing the summons j'n the formula: “ The holder of the stick [he who 
personates Maitra \ anma] then utters the invocations [to the deities, 
for their presence in the sacrifice]/' Even so, in this place, since the 
state of non-release from debt [results from want of a son], and because 
f'he* sixth case [of (Judras, in the text J has the sense of the fourth [to or 
lor], therefore both the daughter’s and the sister’s son alone, are to be 
admitted for Qudvas, as the means [of relieving the father from debt], 
b°, by the propriety of only these two, the purport of the restriction of 
the rule is declared: thus, “ The daughter’s son and the sister’s son 
alone are for IfMrasT But if the impossibilitv of it for (Adraa [be 
urged], by reason of the impropriety of the/ restriction, [i answer]- 
tiwy are both exhibited by the texts ‘as the objects for (/udras alone" 
slfrce'it wbuid be absurd to make,the restriction apply to the agent, 
[parisankhyaj in respect to Brahmans and the rest. 

1L Therefore the daughter’s son, and sister’s son even,, are the 
most proper for (/tidnis ; fn default of them, another 
also [may b!e*adopted], if of similar class, as declared . 
by the name * author [para. 9]: “Of (/udras from 
amongst those of the 96 dm class,”. This word, dash, 
Is not [ necessarily J implied, by its eannexfoo with 
daughters son. and sisters son, aloiie, for there is no jnecessary] mu¬ 
tual connexion between the states, of c daughter’^ son, sister’s son, and 
common caste:’ And there is a risk of our [thereby] 
making an absurdity of parallel passages of the same 
author. r J iris is fully explained by my father in his 
Dvaita iS irnaya, and the same is the rule \(ieJuiva\ oi'duined by sages. 

12. And the assertion of their right [to adopt j being demonstra¬ 
ble ill the very same way, as [pc argument upon ] the 
word Nish&dastba, pati, 1 the assertion, in the Cuddhi 
‘Vlveka, that ‘ there is a want of title for Quotas to 
celebrate the acceptance of a son with a Homa/aj 
authenticated by Vedaka mantras/ is hereby refuted. 

IS. The Moma however, being accompanied with mantras, must 


Conclusion 
drawn that they 
are the most pro¬ 
per lor (/udras. : 


Assertion to the 
contrary iu the 
<?iutdhi' Viveka, 
controverted. 


■ 5 

WiM* 



l-^[‘The lord of those residing amqhg the Nish art as/ who jnudii be of any caate 
and therefore entitled to adopt; but when read Nisltada athapati, f ifie Lord of tie Ni- 
sliAdai^ that is, one of that caste, lie, ns being lower than a t/udra, could not adopt, iu 
the proper form.] L . 

((/) Burnt offer 
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VYAVAHA'XIA M ATO'RHA. CHAP. XV. StfCT* 
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Oerem ony, for 
^ Odra's to be by 
n eaiis ofa BniU- 
) \i Si 




bc -eelebratod- by them through the instrumentality of. 
a Br&hmart, in conformity to the' text of Para<;ara : 
“When fasts, tows, burnt saoritk'cs, ablution at a tir- 
t,ha, silent meditation, or grayer,' and the like, are pci - 
formed b} a 'BrAtnum [on the part, of another ] the be¬ 
nefit of them accrues to him who caused their performance. And the 
very same is declared, both by Smdrtha and Harimitlus. 

if. However, what [in seeming contradiction ] ParfJeara himself 
, , ' adds: “ The Br^hniana who, for the sake ofdak«hnm[«y 

A nether text of performs Hom.i with sacrificial materials furnished by 
Pariiyava explain- : . v mudm, shall himself because a Qiidra and the C/Mra 
K1 *' shall become a Br^hmana,” means, according to Madana, 

that the whole benefit of the act accrues to the g&dra, wffilswhe crime 
fnllv attaches 'toythe .IMbmana. 

0 , ' for 15. The right also pertains to women, equally as 

women and $6d. to gfidras, by reason of the text:“ Women and gtolws 
!•»»; are governed by the same law. 

if; Vasishtha : l “ Man, produced from virile seed and uterine 
blood, proceeds from hisi father and his mother, a; an 
The proper ol>- effect from its cause. Therefore his father and mother 
' jeets for adoption ],a Ve power to give, to sell, or to abandon, their son. 
pointed out. But let no man give, or accept, an only son . for he is 

[destined] to continued,lmline of his ancestor*/ b). Let not a woman give 
or 'accent a sou, unless with the assent of her husband” 2 “ A person, 
being* abo-tyt to'- &d<\pt a & 011 , «Tioul<l take an \mremoie k \ .ri.sihati, or the 
near relation of a kinsman, having convened his kindred, and announ¬ 
ced his intention to the king, and having offered a burnt offering, with 
recitation of the prayers denominated ‘ vyfihrlti in the middle of his 
dwelling. But, if a doubt' arise, let him set apart, like 
wliiw., k indred are remote: Tor it is de- 


CVII, 


' 


a Qfidrtx' one whose kindred are remote; ibr it is de¬ 
clared fin the Vedas]: ‘Many are saved by one.’ 
When a son has been adopted, if a legitimate son be afterwards born, 
the given sod shares a fourth part.”/!:/ 

,17. Therefore, if there must be an order from the husband, it is 
for a married woman only, as above sbmvn ; but,, for a 
Dfjrfuoiion in w idow even without it [adoption] may be made, with 
favour of •.vidows 1 permission of her father, or, on failure of him, of 
pmyov to tti.up., j.he' rdatioris [Nyati] under this precept: “Let a 
female be taken care of, by her lather while a child, by her husband 


l__TDatt. Mfih. 93, "Mit, SOB- 10.11-15 and notes. "Digest 3d, 242. Reports 1st, 190 
2—D»it Cham!. 169 takes tip the test here, Reports 2d, 450, 

3 —deports 1st, 197 , 2d, 150 Ny;'i.ti is sometimes interpreted “ Caste-,” but impro¬ 
perly. It means Gentile kindred only. See Mil. 308, note, where our author’s opinion is 
noticed on this point. 

(а) ‘ A present, especially one made to a Brahman on the conclusion of any public 
cere monbV' Wilson v ~-Fd. 

(б) This prohibit ion is ibrectory only, not. imperative. See Chinn a Oaundan v. 
Kuntam Cnwriduf^ 1 Mad. If, C. Rep. 54.— Kd. 

{e) So held in A<i$dvu!tyyppanarv. Ntlddafchi Ammul, 1 Mad, H. C. Rep 
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•when married, and by'her sons, in her old age. If none of these exist, 
let her other relations [Ny.Sfci] take care of her. A. woman is never fit 
for independeuce/y d). This has been declared by Y^jJavaJkya 1 only with 
reference to difference of age, - and the circumstances of a woman, being 
under the power of her husband. In case of his being dead, or [unable] 
from old age, or other Idisqualifiqa-tionjy or from helplessness' then [she 
is] indeed cinder the power of her sons or other relatives. 

18. By KfitySyana also it has been said 2 ,c If a woman, without 
the orders of her hither, husband, or son, should per¬ 
form obsequies, such obsequies are of doubtful vali¬ 
dity T What is here said of the orders of her father, 
husband, relates only to the difference of age. 
Ohseqioias here means, rites performed for the other 

world; whei'efqre, at whatever age a married woman 
may [require to] receive the command of her husband, that very com¬ 
mand is fa the case of a widow not required, since the command of a ny 
other person, not here mentioned, U nowhere declared requisite.'There-' 
fore-.the right, of adoption, even without the order of 
^ * * her [late] husband, does pertain to a widow. 

19. The unremote kinsman , means, in each case, the sapinda 


A. similar text 
of K atyayana ex¬ 
plained, only to 
relate to married 


nearest [to the adopter]; among whom again, the 
nearest of all is the brother’s &on(d); for: “ If among se¬ 
veral brothers of the whole blood, one of them have a 
son born. Mann * 3 pronounces them all fathers of a male 
child by means of that son.” And the Mitakshar^ 4 . 
And this must be the proper motive of that precept; 
for it is impossible there can be any other. The remote kinsman, 
means ‘ one of another caste.- And my father has said that; “ A mar¬ 
ried man. who has even had a son born, may become an. adopted son/y^j 
This also is ’reasonable, for it is not in opposition [to other -maxims]. 1 


"Hix pin nation of 
Y&sishtba's text 
in favour of the 
hiothevVjdOiiiirivt; 

has the same. 


2d, 381. Reports 2d, 450. 2--Heports 1st, 105, 2nd 45). 

3 _4-^Cliapter 9th, 182. Mit. 820, Jim. Ya. 2U0, Digest 3rd, 266. .’Reports 2d, S6. 

Datt. Mini. 88. Datt. Ohand. 1C1. 

. 4--He ports 1st, 19 G. 

(d^ This * precept/ does not appear to be in point; and; so far as regards the 
widow * the doctrine in support of which it is cited, seems questionable- It has, how* 
ever been held in Bombay that a widow may adopt a son without consent of her hus- 

.1 -? •/> v. knoifmi»ttlnn nf flip A «nrl IHa «anctiATi nf flip viitino- 


band_his brother 3 son if such exist tiree Jsrijnoofcungee Mmaraj v- tireo/jowMoot* 

mohe Muharaj 1 Bon*. 181, lluebut lieo MtMur v* Gxmnd Baa Bulmmt Hao Mankur 
2 Bon( 75, -So in Madras the Pandits have said, obiter , that a widow's adoption 
with the mere consent of her husband's relations would be valid '» t\an?<? fleptymm/ 
Narhiar v Stremathoo Thramah Gurbah 1 Mad. Sd. J)ec. 101, 104, and see M. 5. Ik 
1849, p. 115, 117, and S. A* 156 of 1857 M. 8. IX 1958, p. - **. 


o, xy. j.yu ui. iu,/, ... **, • Strange's Manual of 

HiodViaw, 2ded § 72 *. Qibetin E'tudc* mr le .Droit Civil des Hindous 79, 94. 1 Strange, 
IT. L. 79 Colebvooke's note to Mit&ksliara, ch. I, sec. XI, cl. 9. And see ft A. 35 of 
1861, heard ft)th Doc. 1863, and reported ip 1 Mad. Hi 0. Ilep. In .Bengal Use Tms- 
bHud’s asseni seems indispensable, Mr, on. Trim 68, Macn. Cons. 195. 8 Coleb. Dig, 242, 
and so held in a Benares case 2. S. D. e A. 189 Haifoun CJiuil fling v. Komet 
GuMeam Sing iZ Knapp P- C. 203, 

ie) So, apparently, held in Bombay provided lie bo a mgotm 1 Borr. 181 : 1 Mori. 
Dig. 17 Contra iu Madras; Chetty Oohm Prtmnm v. Chettg Qolnm Moodoo 1 Mad. Sri. 
Dee. 406.— Ed, 
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A, text of the 
Kn I ika Pur Ana, 
cited and explain- 
id. 


20. As for this text of the Kaltfc# Purina: 1 0 Lord of the 
earth, a son, having been initiated under the family 
name of his father, unto the ceremony of tonsure in¬ 
clusive, does not become the son of another man 
[anyastas]. The ceremony of tonsure and of investi ¬ 
ture' 2 being indeed performed, under his own family 

name, sons given, and the rest may be considered as issue ; else they 
are termed slaves. After their fifth year, 0 king, sons given, and the 
rest are not sons. [But] having taken a boy five years old, the adopter 
should first perform the sacrifice for male -"issue.’ 1 It relates to asago- 
iras only. Unto the ceremony of tonsu re inclusive ; The particle, ang, 
here is inceptive, used for the sake of entirely including all such cases; 
ior if it be meant as a limit conclusive, it will have the objection of 
being in opposition to the ceremonies of tonsure and investiture [speeb 
hed in the text.] But such reliance is not to he placed 
^ - on this last passage, because it is not tu be found in 

two or three copies of the Kalika Purano, 

21. The son given is of two sorbs ; first, simple; second, son of 
two fathers, (dvyamushyayana). The first, is one 


c Son given/ of 
Wo kinds : f Sim¬ 
ple adopted/ and 
‘Son of two 
fathers/ 


bestowed without any special compact; the last, is 
one gi ven under au agreement to this effect, ‘ he shall 
belong to us both;' 3 Here the first Will perform the 
funeral Ceremony, and the other rites for the adopter 
only, as may thus [be demonstrated]: In the desire of 
accomplishing the acceptance of a son, by the term ‘son’ being in 
t,ue second person, in the phrase, ■“ being about to adopt a son”. [para. 
10] and the like, detailing the rules for the ceremony, the produc- 
tion of a son is declared. And not that the adopter can possibly 
imag-me, ‘ Ins filial relationship is derived from inv capacity of beget- 
tm<>. therefore, from the word ‘ son/ after having instanced the whole 
duties of a son, we must admit the production of one, as far as requisite 
and not previously existing. Hence, in the family of the acceptor, the 
condition.may [in this way] be brought about: From which result the 
acts suitable to the different relations, of son, father, and the rest. Even 
as is declared by Mann : 4 <f A given son must newer claim the farailv 
and estate of his natural father: the funeral obktion,foll.ows. the family 
and estate, but of him who has gi ven away his son, the obsequies fail/ 

22. Follows the family and estate , goes after the family and estate 
nf 1Wte * ^P ressi °n corresponding generally with the 
M,mil text te f n “P ea . 4oKg J with.’' The given eon, the simnlo 

. adopted ; since, in the case of a Dvy.'imushyaya’ia, the 

[double] obligation of family connexion and the like, will be hereafter 
CXI- declared. The funeral oblation according to Medha- 

iithi, Kulluka Bhatta, and others, means the funeral 


opiniom Dites^icb' 148-^Re|iorts|lrt, 1U5.^ f*" qtt0 '“* our Aulhor ’ s 

irorH^li^tlSre Ktfe more PxpHolU ‘ ere ttan in 

3— M it. 308 note, quoting this passage. 

4—Chapter 9th, 142. Mit. 315. Digest 3d, 147. Dak. Mfm. 105. Datl Chaud. ISO 

u 
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ceremony, and other Qr&Mhm According to other authors again the 
fii-nercd. oblation, means sapinda connexion; and obsequies > 'the funeral 
and other (/raddhas. The correct interpretation is this: As by the 
passage : l * 3 " He. who has begotten a son, and whose hair is [still J black, 
may maintain a sacred fire/" the difference as to his age and Condition 
is exemplified, and again, the difference of place, by the passage : He 
measures out the inner portion, and the outer portion of the altar;’’ 
even so, in this place, having merely exemplified the acts connected 
with the obligation of the funeral oblation for the natural father ami 
the rest, by the terms, ‘ family/ * estate/ ‘ funeral oblation/ and * obse¬ 
quies/ the Cessation of them is declared. 

28. From this also results, the establishment of the cessation of 
family connexion with the father's whole brother, and the rest. There¬ 
fore also, even the son begotten by the simple adopted son, shall perform 
[his father’s] sapincli karan, p^rvana obsequies, and the rest, in con¬ 
junction even with the [original] adopter. Even so, his son also. 

24. However, what Kdtyayaua, opening the discussion of the £ son 

of two fathers/ by this text: “ Now, when the family 

A text of Ka- connexion of sons, either adopted, purchased, or son of 
t}-a y ana held to aB appointed daughter, remains unsettled, through 
.ithl».« S >° U their acceptance by another they become sons of two 
fa thers,” and the like, says : “ Ii there be no off spring 
of these adopters by their own wives, they [the secondary sons,] take 
the estate, and give the funeral oblations to three ancestors; if there 
be no [offspring], to either [the giver or receiver], they will give the 
oblation for both. Having separately considered both 
in one. QrSddha, they shall call upon both of them.” 
Has reference to the * son of two fathers/ because of his premising: 

1 They become soils of two fathers! 

25. If either the "natural parent, or the adoptive father, have no 

other male issue, the DvySmuehySyana, or 'son of 
The obligations two fathers/ shall present the funeral oblation to him, 
and rights of the aTll { slia'll take his estate; but not so if there be 
m^reu'ard to obse- [male issue]. If both have legitimate sons, he offers 
quie^and succes- an oblation to neither, but takes a quarter of the sha&e 
sion, defined wbe- allotted to a legitimate son of his adoptive father f from 
ther other sons this text of Yasishtha : 8 “ When a son has been 

exist, or not. adopted, if a legitimate son be afterwards born, the 
given son takes a fourth part;” and likewise this of Kdty%ana : 4 " If 
a legitimate so$ be born, the rest are pronounced shares of a fourth 
part, provided they belong to the saine tribe : but if they be of a differ¬ 
ent class, they are enti tled to food and raiment only ” The reading in 
the Kalpataru is, * a third part/ Those of the same tribe , according to 
Vijn&neqvara 5 are, the son of the wife, the son adopted, and the fest. 

1—Hit. page 253 note. Reports 2nd, 663. 

2—This passage is quoted in the notes to tke Mitakshara, page 318. 

3— Dafct. Mlm, 153. Daf t. Chanel 201 Ante para. 16. 

4— Mit. 316. Jim. Vd. 157. Datt. Mini. 61. Datt. Chaml. 200 and note there,, 

•Slit, page 310. Ante Section 4th, para. 4-1—.ct seq. 
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Detailed expla¬ 
nation of the text, 

CX1II. 
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But if sous are wan ting to both, then he shall perform a sin¬ 
gle Craddha to both also; in the mode declared above, 
His duties de- by the term “ in one £r&ldha/ > &e. Moreover in the 
fined iu dehruit of Hem&dri is a text of KfshnSjini •/ “As many as 
there may be degrees of forefathers, with so anany, 
their own forefathers, let sons given, and the rest associate the deceas¬ 
ed; in order, their soils with two forefathers, their grandsons with 
one, should [do] the same. The fourth degree, at pleasure, 2 This 
[sapinda relation] extends to three degrees/' “ At the regular seasons, 
there is no distinction of degrees : but on the [anniversary] day of death, 
having invoked them singly, let him perform the C/rSddhA according 
to the proper rite.” Which sense is consonant also to the text of Kat- 
y ay aim. [para. 24.] 

27- This is- the meaning: ‘ The son of two fathers, and the .rest, 
shall perform the sapindi karan of those dying in the 
families of both the real and adoptive father, together 
with those of the same degree, [that is] in company 
with the father [of the deceased], and the rest, But 
the sons of those adopted, and the rest, shall perform 
their sapindl karan together with that of both the natural, and adop¬ 
tive [father]. Their grandsons also shall associate their real father 
with their adoptive grandfather,• and their real great-grandfather/ The 
fourth degree, their great-grandson. Pleasure, desire ; that is, they shall 
invoke the adopter,'or not, [as they please]; but the real hither, they 
■shall even summon. At me regular seasons ; that is, at the days of 
new moon, [amavfisya] and other seasons, the Qr#ddha according to 
the degrees of [forefathers] of the real and adoptive fathers, is to be 
celebrated. But on the anniversary of death, having invoked the sin¬ 
gle person alone, let them celebrate the Ekocldiriifa ^rMdha for him. 

28. Some however say: 1 Since the rite of simple adoption is 
not [mentioned], it does not exist; and there is no 
agreement to the’ effect: ‘He belongs to us both/ 
because no rite for it exists. One taken without this 
agreement, therefore, is even a son of two fathers.— 
And even by him, either a double Qr&ldha, or a single 

one, may be celebrated, by invoking [singly or together] both his real 
and adoptive father, in the AmSv&sya and other [Qr^ddhas.] But the 
sapindl karan, P&rvana, and other Qr&lclhas, must be performed for 
the adopted son, in company with both his real and adoptive father, 
by his son. Even so, by his son, and the rest/ 

29. This must be considered. Because, though the phrase ‘simple 

adopted' is certainly nowhere mentioned, still, however, 
Answered and this [meaning] satisfactorily results, even from the de- 
refuted. claration of the entire cessation of the connexion with 

the real father and the rest, by the above recorded text 
of Mann [para. 21] which, prohibition does not apply in a Dvyarau- 
QYIY * shSyana adoption. Further : A marriage in the family 
of the procreator [Viji] within seven degrees, which 



Opponents ar¬ 
gument against 
the term 'simple 
adopted/ 


1—Bait. Mim. 120. Datt. Chand, 139. 

2—Chlumdu instead of Chhedu <f excluded” which is the reading of the Datt. 
Mim. aod Chand, 
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A text: of the 
Pravaividliyiya 
adduced in favour 
of the argument. 


. is altogether illegal according to the text of Gautama ; 1 With the 
kinsmen on the side of the father, viz. of the procreator,. [Yfji j beyond 
the seventh degree; and with those on the mother's side, beyond 
the .fifth, &c.” would be unmeaning in a Dvy&wusWyana adoption, 
because the sapimla affinity [to the procreator] still exists therein 
[beyond that]. Therefore, the term, 'simple adopted/ must necessarily 
be expressed, to make the. same agree with, that of the text, because 
of the declaration of the prohibition of the sapincla connexion. 

30. Moreover, in the Pravar$d hy%a fit is said] : 3 “ They who 
become sons of two fathers, [dvyamixshayana] whether 
adopted, purchased, or the rest, cannot take in. marriage 
any one of either Gotra, after the example of (/aunga 
and Caishira.” In which also, the term either Gotra, 
is spoken of the Dvy3mush&y&na, And the prohibi¬ 
tion of connexion in the real family [Gotra] is declared by the text of 
Manu ; which is the difference. [between the. two]. By the distinction 
also, between adopted son, ‘simple/ and,< son of two fathers* [the term, 
simple] is proper to be included ; whence even the propriety oi the term 

1 simple adopted son’ is established. 

31. Even so Bhatta Sorbet; vara, 3 satisfactorily reconciled.the one 

doctrine, under the text of Mann [para. 21]: “ That 

th ere was a cessa tion of the sapimla connexion between 
Arjuna [as] the son of Kunti, bom after she was] 
given in adoption by [her father] Sura to Kuntibhoja, 
and Sul$aor£, [as] the daughter of Vasudeva, who 

was "the son of Sura/ 7 \Vith the opposite opinion, “ that Arjuna could 
not marry the said Subha&r^/i as might seem to result from that text 
of Gautama [para. 29], applying solely to the prohibition of [a wife] 
come of the father’s kindred,” by adducing the affirmation of the com¬ 
mentaries in favour of the utter exclusion of the family connexion [after 
the adoption.]/ 


Anri supported 
by a quotation 
from the.Mimam- 

■ si. '■ 


2—Datt, Him., page 120 and note. Datt. Chan. 182. 
3 —In the Mlmamsd. 


1—B*tt. Mm. 107. 


4 —This will be more intelligible from the 
following genealogy. Arjuna’s real father was 
Indra, though he - took the name of Panclava 
from his mother’s husband Panda, and his mar¬ 
rying Swbhadrd, espoused his maternal unco’s 
daughter [which is reprobated: m general: see 
Chap. Ist/See. 1st, para. 1$].: "but as the mother 
had been previously given away in adoption, 
their relationship, as cousins by the mother’s 
aide, had ceased. 
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32. As for what some anther says : < That the sapincla connexion of 

Kunti with the family of Sura, is declared by Soine<j- 
CXV. vara, under the text of Gautama, to continue through 

•, ... , seven degrees/ the reason*is, that he has not read the 

opinion routed 3 hook. Therefore, the text of Gautama, after having 
previously declared the cessation of sapinda relation¬ 
ship, refers to the prohibition [of marriage] in the family of the natural 
father, and not as considering the subject of sapinda relationship. In 
this way, the correctness of the terms, son ‘simple adopted/ and ‘ son 
of two fathers/ being established: the possibility of an agreement to the 
effect : “ He shall belong to us both,” [para. 21] is likewise established; 
for the object is manifest, by the accepter knowing him to be f son of- 
twb fathers/ And again, the sapinda relationship of tlie simple adopted 
son, extends, in his adoptive father’s family, to seven degrees' on the 
father’s side, and to five degrees on the mother’s side. 

33. As for these texts of Vriddha Gautama; 1 <{ The sons given, 

purchased, and the rest, who are adopted from those of 
The authority his own general' family,, by the observance of form, en- 
of three texts de- ^ er the lineage [gotrata, of the adopter]. But the rela- 
fvd;!-tion of sapinda is not included ” as well as of Brhat 
edaonT P Manu : 5 “ Sons given, purchased, and the rest, retain 
relation of sapinda to the natural father, as extending 
to the fifth and the seventh, degrees : like this, their general family, 
which is also that of their adopter,” and moreover of Mirada“ For 
the sake of religions' merit, [being adopted] like the real son, under the 
family name of each respectively [tat tat gotrena] sons [who are] 
reared : for such, merely participation in a share, and [the oblation of] 
the funeral cake, is declared” they are, all three, not of good authority; 
[at least, if then authority be good, they are to be used only for the 
sake of determining the want of sapinda relationship of J the D vy amushy - 
fiyana, as far as seven generations, in the family of the adopter; for, in 
the case of a simple adopted son, his sapinda relationship, as far as seven 
generations in thefamily ofthe adopter [Palaka]is declared [tocommence 
by the before quoted text of Gautama, [para. 29] and 
OX VI. because his sapinda relationship at the same dime, in 

the family of his real father,; is' declared to cease by the 
text of Menu [para. 21 ]* 

34. As for the foliovving matter, written by certain respectable 

authors in discussing the subject of sapinda relation- 
The reasoning ship : “ Yet if [au adopted son’s] investiture and other 
of certain aut hors initiatory rites, have been celebrated in the general 
founded. ° ° U family [gotra J of his real hither, his sapinda relation¬ 
ship to his real father’s family [kula] is retained, both 
to the father, and to the mother; to the fifth degree [ from the mother,] 


I—.Daft. Mim. 108 - 28 , noticing our author’s objection. Datt. Ciiand. 191. 

2—Ddtt. Mim. 27 and note q. v. 108. 

3—Datt, Mlm. 190 note, where our author is again noticed and the text attributed 
to Devala. 
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and to the seventh [from the father]: but to three degrees in the family 
of the adopter*, by reason that there is a want of the state of begetting, 
and of investiture, to the author of the secondary paternal relation, the 
adopter. However,' if .the adopted son be [so] initiated in the general 
family of the adopter, his [sap in da relationship] with the adopter and 
the rest [of his family, will continue] even to seven generations, and to 
five.[as above r its foundation is .not known. 

35, Again : If the paternal relation exists not, by reason of the 
absence of the acts of begetting, of investiture, and the 
Gonclusioa like, in what manner arises the adopted son's 
drawn. relationship to either [even,] as far as three 

or his performance of Qr&ddha and other ceremonies 
for the adopter and the rest of his family ? Neither can it be said, * the 
paternal relation and sapinda relation are [necessarily] connected/ 
because by this, on the absence of the first, the want of the sapinda re¬ 
lationship would ensue. The result of it is this: Sap in da relationship 
even [of the adopted son], with the adopter and the rest of his family, 
has been already pronounced from the text of Gautama and others 
[para. 29:] “ With the kinsmen on the side of the procreatoi; beyond 
the seventh degree/’ And tfri& is conclusive. 


a, 


Summary in con¬ 
clusion. 

GXYII. 


36. 1 Now this is the rite for gift and acceptance of a son. In 
this matter, the power of giving (in adoption], where 
there are more sons than one, allows even of any one 
of them, not being the eldest; and that of„ acceptance, 
attaches to one who has not had a son born, or whose 
sons are dead. The right of married women [to adopt, 

is good] with the orders of the husband; in default of Jhrm, of their 
[own] fathers, and the rest. Of C/iidras [adopting] the daughter’s son, 
or the sisterV son, are to be taken, and no other. By the other [superior 
classes] however, the nearest sapinda relation ; in default of them, the 
remote [kindred], but not one of another caste. 

37. Then the giver, on the day [fixed] for the acceptance, having 

duly called to mind the [proper] time, and the other 
The gift incep- [considerations], and having thus vowed : ' I am about 
tive, to make a gift of my son for the cessation, 2 3 between 

myself and the rest [of my family], and this son, of the 
several duties arising from the reciprocal connexion, at present existing 
between [us, as] father, soil and the like,’ shall perform the Gaiie^a 
pujS, svasti vSfehan/ mitrekS puja v Vriddhi <;r&ddha, and the other 
rites. , 


1— The remainder of this section, though not found in any Gujarat copies, was in- 
trodvicerhfrom one obtained at Punii. It appears to be an extract from some other 
work, or, a summary of the doctrine of the MAyukha, by some more modem authors. 

2— In the original, it is “ continuation” pravntti, for mvntti, which the sense re¬ 
quiring, was adopted, 

3— *A religious rite preparatory to any important observance [Wilson], where the 
mode of it is described. 
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S8. The accepter too, having fasted oil the day preceding that for 
the acceptance, and on the next day having summoned 
Ti.e'acceptance his kinsmen, and made known his taking a son to the 
inceptive. king; having called to mind the time; and other [con¬ 

siderations], and having thus vowed : ‘ I am shout to 
take (this person) as a son, to the cessation of the mutual connexion* of 
father, son, or the like, at present subsisting between him, and his pro- 
creator and the rest (of that family,) and for the accession between him 
and me, and the rest (of my family), of the duties mutually arlsihg 
from the respective connexion of father, son, and the like (by this adop¬ 
tion)/ and having performed, the Gane<pi puj /£, Svasti vachavi, Matreka 
pup,' Vriddhi Qiltddha, Ach&rya varan, and the various reverences to 
be made, after a special vow to the *tch£iya, with the ear-rings, ring, 
suit of clothes, turban, madhuparka and the rest, let him give a feast 
to three Brahmans, and to his kindred. 

39. And the AcMrya, having thus vowed: ‘ I am about to do 

my proper duties/ and having, performed the marking 
Officiating out of the altar, and the other [acts] as far as the eon- 
prk» fc * s duties. secration of the fire, inclusive, shall celebrate the rites 

CXVIII. enjoined in the words of the Vedas 1 2 and the rest, tvs far 

as the straining of tile clarified butter inclusive. 

40. Then lot the accepter, having gone near the giver; thus beg, 

* Give me this son’ f and the giver, with relation of the 
Gift completed, five prayers [the initial words of the first of which are] 
Ye yajiiena, having called to mind the time, and the 
rest, having repeated his motives as above detailed, shall declare, * I 
give you this son, adorned with ornaments, according to my ability/ 
This is the gift of his son, commencing with the words of the Vedas. 3 * 

41. Then the-accepter, having accepted him with the prayer de- 

vasya tva, and the others, and having repeated 

Acceptance the" K£ma stuti in the form enjoined by his own 

completed, <;rikha, having inaudibly repeated the mystical invo¬ 

cation aug&i ang&t, &c. having kissed the forehead of 
the child; let him cany him within his own house;adorned with clothes 
and so forth, accompanied with rejoicings. 

42. Next, the XchSrya, having performed the Setting up of the 

clarified butter, and the rest, as far as the portioning 
Prkris’ duties, of it, inclusive, having performed a humt-oflering even 
continued and with the clarified butter, with the Vyahriti incanta- 
concluded, tion, both backwards and in due order, having dressed 

the oblations, let him offer a burnt offering. He then 


1- .Prom * anvadhane chakshu/ line 1st, to f kratam/ line 3d. 

2— Datt. Mhn. 97. For this and the following passages, turn to para. 8, and the 

references, there, 

3—-From ’ Yc yajfiena/ line 5, to i Gati. 5 
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commences the principal burnt-offering of dressed oblations, for a 
fXIX ance of a son, with the words of the Veda. 1 * Having 

commenced wi,th the words, “ Tubby-am ague,” &c. let 
him conclude with those commencing “ Pragvadatffiii.” Thus ends the 
rite of adoption. 


SECTION VI. 

Partition of debts, an a of concealed effects. 


The debts, to 
be considered at 
a pari v ion are of 
three,lands : 


1. This settled, I return [to my subject]. 3 K%%ana states a dis¬ 
tinction in partition of debts r 5 “ The debt of the 
father, one incurred by a parcener himself on account 
of the debts of the father, and one specially his own; 
debta so incurred, must be examined on a partition 
with the kinsmen.” On account of the debts of the 

father, incurred for the sake of discharging the father’s debts. Specially 
his own-, ! contradicted by other] than himself, for the maintenance of 
his family. The same author says : 4 “ A debt contracted by a brother, 
a paternal uncle, or a mother, for the [support of the] family, must be 
fully discharged by the coheirs, when partition is made.” 

2. The same author also says, in case the debt be less than the 
property : 5 “ But having given the debt [to the credi¬ 
tors], and what was bestowed through affection, let 
them divide the balance.” Br.ntmmi, promised, Ndrada; 15 
“ What remains, after discharging, the father’s donation, 
and after payment-of his debts, may he divided by the 
brethren, so that their father continue not a debtor.” 
The father’s donation, what had been promised by the 

The same author says“ What has been given for religious 
purposes, and through affection, and the debt which 
has been added by himself, that [and] the visible 
[estate], let them divide; [any other debt] is not to 
be given, out of the pattern! estate.” The meaning is 
this: ' What has been given for religious purposes, 
as well as through affection; [that is] what it has been 
added by the father himself, [that is] what has been 
made by himself; such debts [and the visible estate] they shall divide. 
Payment [damr] is not [allowable], out of the paternal estate, of debts 
other than these.’ 


Such debts, 
when covered by 
the estate to be 
first paid, and the 
residue to be di* 
vided. 


father. 


Payment out of 
thfi paternal es* 

cxx. 

tate restricted to 
particular obliga¬ 
tions. 


1— In the last line of the page. 

2-From section 4th, para. 40th. 3—Digest 3d, 390. 4-Digest 3d, 389. 

5—Digest 3d, 3S8, where a.different turn is given to the text. 

C)' Digest 3rd, 73, Jirn. V a. 21, where the same difference is observable between 
ihese two tmn lations, as in that of the loregoing text ami our author, whose version is 
aitogetaer different from both. 

7—Digest 3d, 391. 
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3. .The sttflflfe author.a|so says, in suspicion of effects umbsebver- 
ed v : A W/uso, arable land, or quadrupeds, discovered 
[after partition, as the property of the deceased], must 
be [equally] divided ; it' it be justly suspected that 
effects are concealed, a discovery by ordeal is prescrib¬ 
ed by law;” “Thus Maim declared, that household 
utensils, beasts of burthen, and milch cattle, ornaments, 
and workmen, must be divided, when discovered 
[among the heirs]; if effects are [suspected to be] hid¬ 
den. a discovery must be obtained by the Koslia mode of ordeal.*' 8 
Workmen : slaves, ami the like. Here even, the Kosha ordeal itself has 
been fixed in such matters, in the chapter on ordeals, by this very 
authority: “In sustaining the truth of doubts in partition among 
heirs, at all times, [and] in settling a multitude of proofs [krivaj, let 
them even undergo the Kosha ordeal.’* 


Partition of ef¬ 
fects concealed 
ana discovered 
a' ter partition; 
with die mode 
prescribed for 
their discovery. 


■ SECTION VII. 

On property not liable ito division, (Apibk&yycmi) 


Certain proper ¬ 
ty it 4 subject to 
partition. 

CX.XL 


1. Manu says ? u Wealth, ho wever, acquired by learning;belongs, 
exclusively to any one of them who acquired it; so 
does any thing, given by a friend, • received [at or] on 
account of marriage, or presented as a mark of respect 
to a guest/* Vyftsa :' 1 “ Wealth gained by science, or 
earned by valour, or received from affectionate kindred, 
belongs, at the time of partition, to him [who acquired 

it], and shall not be claimed by the coheirs.** Received from affection- 
ate kindred; [Saudtfyakaam ; this term] will be hereafter explained. 5 

2. This [wealth] must be understood to be acquired,, without, 
loss to the fathers estate. Thus also Yajila.valkya 
“ .Whatever.,.else is acquired by the coparcener him¬ 
self, without detriment to the fathers estate, as/a pre¬ 
sent from a friend, or a gift ut nuptials, does not ap¬ 
pertain to the coheirs; nor shall he who recovers here- 

clitaiy jplopert^ which had been taken away, give it up to the parce¬ 
ners : nor what has been gained by science/ 


If gained with* 
out assistance 
from rlie c.mimon 
stock- 


1 

vol. the 


of that 


-Digest 3d, 395, where the text is attributed to Kiityayana; at page 90 < 
j last stanza is read differently, and attributed to Brims path 

2—See Chap. 3d, 3—Chap. 9 tip 206. Jim. VA. 110-116. Digest 3df 332; 

Reports 1st, 64, 2d, 57. i —Jim. Va. 110-17, Digest 3d, 333. 

5—At para. 13 ; and in section 10th, para* 8th. 

€~~Mit. 268. Jim, Va. 109-117. 'Digest 3d, 348. Reports 1st, 64-24-1,. 
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3. But Qankha declares a apeeial rule,, relating to. the recovery ot 
land, derived from ancesfrKH’ But -long lost ; 1 “ Land 
Special rule re* j iinheritedj in regular succession, but which., had been 
gardrng land re- foiTneiiy lost, aud which a single [heir] shall recover 
covered, solely by his own labour, the rest may divide, accord¬ 

ing to their due allotments ; having first given him a fourth part.'” 
That is, having given to the reeoverer a fourth-part, of the recovered, 
property, they shall divide the'balance equally, with the recoverer. 5 

t. Manu says ” u What a. brother has acquired by his labour 
without using the patrimony, he need not grim up to 
Cither text ad* the chheirs prior wlmt has been gained by science” 
c ^ lc ‘ ;( i • Vyasa: :i “ What a man gains by his ow n. ability , with¬ 

out relying .on the patrimony, he shall not give up to 
the coheirs, nor what he acquired by learning/' Acquisition by. 
learning is explained by Katyayana : “ Wealth gained throagh science, 
which was acquired from a. stranger, while*receiring a foreign mainte¬ 
nance, is termed acquisition through learning/’ 

5. Tim same author elucidates this term ; 5 What is gained by 

Acquisitions solution [of a difficulty], after a prize has been 
through bandog offered, must be considered as &cq ujred through science., 
ehtiineratpch and -.is not included in < partition. [among, coheir*/’] 
CXX.II. What has been obtained from a pupil, or bv officiating 

as a, priest, or for j answering] a question, or for determiiiirig a doubt¬ 
ful point, or through display of knowledge, or by [success iirj disputa- 
tion, or for superior [skill in] reading, the sages have.declared to be the 
gains of science, and not subject to distribution/'’ “The law is the 
same in regard also to artizans [yilpii, and to increase of price.:” 6 “A 
prize which has been offered for the display of superior learning,' and a. 
gift 3'eceived from a votary for whom a sacrifice was formerly perform¬ 
ed ; or a present from a pupil formerly instructed, sages have declared 
to be the acquisition of science : what Is otherwise, acquired,; is [the] 

. joint property [of the co-heirs].” Even what is won by surpassing 
another in.learning, after a stake has been deposited,. 'Birliaspati pro¬ 
nounces the acquisition of science, and impartible. What is obtained 
by the boast of learning, what is received from a pupil, or for the per¬ 
formance of a sacrifice, Bhirgu calls the acquisition < f silence' 7 

G. Solution, according to tho Madana Katna, means, the reading 
of [passages of the Vedas] ..having the Order .['of con-' 
And denned. % sfcruciicm, kr-ama |, and the sentences [i&ta], and the 
like, 7 duly linked together. Borne, again, say it is the 
interpretation, in a public assembly, of concealed [meanings] required 

- ; — ....— - - ---- -—--— 

1—Mir. m. Jim, Ya, 135. Digest 3d, 365, 

2—Ohap. 9th, 208. Mil. 271. Jim. VA 109-117. Digest 3d, 333. Of the two read- 
ings of this text, our author adopts that of the Mifciksh&rA 

3~~ -Jim. VA 109, Digest Bd, SI 1. 4—Mil. 271. Digest 3d; 332. 

G - 41m. Ya. 127. Digest 3d, 333. 

0—Digest 3d, 334. The quotation in Jfm. Va. breaks off after this. 

7—See Asiatic 'Researches-8th, 390. 
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to be made known. The construction ia, 'solved after a prize [lias 
been offered]/- Display, public exhibition. Superior reading, pre-emi¬ 
nent reading. In regard also to artimns, .meaning, that this law, res¬ 
pecting science, is to be applied also among artizans. Increase- price 
caused by great satisfaction [with the work]. Pevfonmrice of a mori- 
dee is merely an example. 

7, Here also, in all these cases, indivisibility applies, only when 
AD such liable 1)0 detriment has fallen on the paternal estate, in ac- 
to ’ pariltio)! tf qniring, as well superior knowledge, as wealth; for, in 
made with asais- case'of detriment [to the estate, the acquisition ) Jlh 
tanee from the even divisible. Even so, KafySyana says d “Yet 
^^X\11I° C ^ * Bxhaspati has ordained, that Wealth shall be partible, 

if it was gained by learned brothers who were inst.mc.t- 
ed in the family by their father, or paternal grandfather, [or uncles'!; 
and it is the same, if the wealth were acquired by valour, [with assist- 
ance fr<>m the f amily estate.”] 



8. Also in case of loss to the paternal estate e vep, 
the acquirer gets a double share, from this text of 
Vanishtha. : * 3 4 “• He amongst them, who has made an 
acquisition, may take a double portion of it.’ 

9. N^rada states a distinction in some cases, in acquisition of 
wealth through- learning : 3 u He who maintains the 
family of a brother studying .science, shall take, even 
though not told, [acyiita] a shave of the wealth gain¬ 
ed by science. The word acVuta means uni earned, 
according to the Madaua Ratuad Rut the proper 

Sense is, not promised, thus : * I will gi ve a share.’ 

10. Gautania 5 declares a distinction, also, with regard to wealth 
acquired without detriment to the father’s estate: 
“ His own acquired wealth, a learned ifian may, .if he 
please, give up to unlearned co-heirs.” He who is ver¬ 
sed m knowledge, is a lea/mert man. The meaning is, 
thah with h^s own pleasure, he may give it to his un¬ 
learned brethren. l\atyAv r a.na: fi “ No part ot the 

wealth, which is gained by science, need be given, by a learned man, 
to his unlearned co-heirs ; but such property must he y ielded by him, 
to those who are equal, dr superior, in learning. “ A learned man 
need not give a share of his own acquired wealth, without Ink assent 
to an unlearned co-heir : provided it were not gained bjr him, using the 


The acquirer 
getting a - double 
share.. 


An exception 
with regard to ac- 
i j uisitioii bylearn- 


Distinction in 
Wealth acquired 
without diriment 
to the paternal 
estate. 


]—Digest 3d, 340. 2 r Jfo,. \ f A 39. Digest 3d, 10T3f>(h • * 

Mil. 270. Jim. Va, 111. Digest 3, 361 

4— The commentators are here differing about the seuse lo be givey to Crnti- 
whet her it is to mean the Vedas, [and thence the km.m'hdye of i hem i or heaving, [ afna 
thence telling, promise, which last :>ur author prefers. 

5— Jim. Va. 1X2. Digest 3d, 349, but ogr.author adopts a different reading. 

6-Jim. Va. Ill Digest 3d, 342. 

7—The following text is one of Navadn, Jim. VA. HI Digest 3d, 342. 
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paternal estate.” According to Madana, this, prohibition applies, only 
where there exists other property for those brothers who are present: 
but on failure of other, property, [a share of it] even must be given to 


them 


11. Bihaspati declares that to be impartible, which has been 
Guts from the g‘>' e “ ty the father or other [person]: “ That which 


fatter&c,, impart- 
able, ivs well as 

cxxiy. 

acquisition bj va¬ 
lour. 


may have been given, -either by the paternal grand 
father, or the father, as well m by the mother, is not 
to be taken back ; any more than that acquired by 
valour, or The wealth of a wife.” ‘ NArada; “ Except¬ 
ing what is gained by valour, the wealth of a wife, 
and what is acquired by science, which are three sorts of property ex¬ 
empt from partition,; and any favour conferred by a father:’ 
Kdtyayana ; ’ “ That which is taken under a standard, is declared not 
to be subject to distribution. And also, what is seized (by a soldier] 
in war, after routing the forces of the enemy, and after risking his life 
for hisjord, is named,spoil taken under a standard.” The. same author 
says :3 When [a soldier] performs a gallant action, despising danger; 
and favour is shewn to him by his lord, pleased with, that action ; what¬ 
ever property is then received by him, shall be considered as gained. by 
valour.” 

12. Here Vyfisa s' ates a distinction d “ The brethren participate 
Acquisitions by in that- wealth, which one of them gains by valour or 
valour partible, the like, using any common property, either a vehicle 
if assisted by the [or weapon] or the like ; to him, two shares should be 
ooi<imo;.i stock given: but the rest should share alike.. 

.13. Vy£sa defines the gifts of affectionate kindred, [saudSyakam p 
“ That which is received, by a married woman or by 
a maiden, m the house of her husband or of her father, 
from her husband or from her parents, is termed the 
gift of affectionate kindred.” Katyayana :« " What 
is received with a damsel equal in class, at the time of 
accepting her [in marriage], let a man consider as 
wealth received with the maiden ; it is deemed pure, 
and promotes increase [of prosperity]: But let him 
know that to be received pn account of marriage, which is accepted by 
him with his bride: all such wealth is considered as vindicataim the 
solemn rite.” , ” 


Gift of affec¬ 
tionate kindred. 

Wealfcli receiv¬ 
ed with a maiden 
defined 

exxr. 


-Mit* 253, Jim. Va, 110-137. Digest 3d, 343. 


I ~ 3—.Uni." V£ 131. In the Digest.3d,'367, these texts are attributed to Manu 
boi riot found in. liis Institutes. 


VA, 111. 


3d, 71. 


5— The-text is afterwards, in sect- lOtb„para 8th, attributed to KcUr^vana nul 
read differently 4t with a niaid$o$* jj> 

0 — lu the Digest 31 363, this .textIs attributed tojK&nu, but is not found. 
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1-t, What- is acquired in this,, or a-similar manner: tr The A'rsiia 
rfte again [consists in giving his daughter ) after having 
Partition of received a pair- of kine,” 1 is denominated, wealth re- 
S !l V J 2 calved with the maiden. Here even, like? wealth 



governed by kite by .learning, such acquisition also is imparti- 

rules as aequisU Me, ii it be acrqurred witliout detriment to the father’s 


acquisv 
tibns by leamiu. 






-ffif m 

finis 




■ 






M 


§!» 

'■ 


17. If the 


Special rule fur 
certain aiumnls. 

OXXVI. 
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16. But the clothes, &e, and other [tilings] worn by the father, 
must be given to the panada who partakes of food at his obsequies; as 
directed by BHnnspati d “ The clothes and ornaments, the bed, and 
similar furniture, appertaining to the father, as well as Iris vehicle and 
the like, should be given, after perfuming them with fragrant d.ruos 
and wreaths of -flowers, to the persons who partakes of*the ■ funeiul 
repast.” 

goats, &e. be unequal in number, a distinct mode of 
disposal is ordained by. Manu: 5 “ Let them never 
divide a single goat or sheep, or a single beast with 
undo ven hoofs : a single goat or sheep belongs to the 
first born;’ 

18. Both the].) re pared food and water, are to be enjoyed [by all] 
J’ix riliiviHan of a< ; !C o r dhug to their occasions. Wo inert, female slaves, 

the" foi'nit'-r ■ text Tt the ^. ! :)e of an odd they are to be caused to 

euiitimujd. Work | tor all | according to their occasions. But if of 

an even number, they are to be distributed. 

I!). However, if they were stt apart by the father, they are »ofc 
T . . ... , to l>e distributed, even if of an equal number, by rear 

laenrescmA s f*. of thm text M ;8 No partition is allow¬ 

ed, in the case of women connected ( with the father 
or with one of the co-heiraj.” 




estate: But, if gained by any other means, except 
learning, or the other- [specified modes I, it is even liable 
to partition. . And so Manu : 3 " And if all of them, being unlearned, 
aecpire property [before partition] by their own-labour, there shall be 
an equal division of that property [without regard to the first born !; 
for it was not the wealth of their father : this rule is clearly settled ' 
Labour, employment in agriculture. &e. Not of their father, is to bo 
taken, as without assistance from the father’s 'wealth/ 

lo. Other things! exempt from partition, have been enumerated 
by Manu : s “ Clothes, vehicles, ornaments ; prepared 
Other things ox.- food, water : women ; sacrifices and pious acts ; as* well 
emptca Irani par- the chmaiqn way, are declared not liable to distri¬ 
bution.” Fehicles, conveyances. The clothe#, convey¬ 
ances, and ornaments, belong respectively to the possessor, if they are 
of equal value. If the value of one article be more or less than that of 
another, then let them be divided. 
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.1— Mitachilradhyaya leaf 8. piigc 1st. See Manu, chap. 3d, v, 29. Digest -3d, 601. 

2—Cltftp. 9th, v*. 205. Digest 2d, 584. Reports 2d, 57. 

3.--Chap. 9th, 219. -Mit, 272. Jim. VA. 132. Digest 3d, 373. 4-JJit, 272, 

■> - Chap, till, '119, Mit. 273. Digest 2d, 581. 271 Jim. Va. 132-3, notes. 
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A text of fan- 
,kli& ami LikUita 
and of Vyasa, ex¬ 
plained. 


HINDU' LAW-BOOKS. 

According to the .Kalpatara: 4 By- the term sacrifices and 
pious? acts, l Yoga-kshema 1 holy councillors, family 
Explanation of priests, and the like, are denoted.’ But Laugakslii 
the terms of the sa y S ... i “ The learned have named a conservatory act. 
Text continual. kshema; and a sacrificial one, yoga : both- are pro¬ 
nounced indivisible: and so are the bed and the chair.” In this place, 
a conservatory act, means [construction of] tanks, gardens, and the 
like: a sacrificial one, a grand sacrifice, a feast to Brahmans, and the 
like. The meaning is this : Whatever property is, with consent of all 
whilst in a state of unity, set apart for this purpose, and kept by one 
individual, with that very property that act of religion shall be execut¬ 
ed, by that same individual, and by no other: Neither shall all join for 
the purpose. The common way, the way to the house or the hke, also 
land for a cattle pasture, and the like. 

21. As for this text of Q&nkha and .Likliita :? No division of a 
<1 welling takes place ; nor of water-pots, ornaments, 
and things not of general use:” and this of Vyrtsa 
tv A place .of sacrifice, a field, a vehicle, dressed food; 
water, and women, are riot divisible among kihsmen, 
though [transmitted] for a thousand generations;” 

whereby they declare the impartible nature, both of a dwelling and 
a, field, they have reference to a religious foundation, and land for cattle 
pasture, and the like ; [or else] to the prohibition of the partition, by 
the Kshatriya or other [son of a Brahman by women of the other 
tribes/] of these two things, obtained [ by the Brahman J 
CXXVII. by acceptance of donation; because it has been already 
noticed as forbidden/ 1 Or [thirdly], it mayjeter to a 
partition of even these,two tilings, when of Tittle price, at a valuation, 
and not by actual division of them. 

22. Brhaspati declares a distinction, in regard to clothes and 
other matters; 6 “They by whom it is affirmed, that 
clothes and the like are indivisible, have not proved 
that the collected wealth of opulent men, their vehi¬ 
cles and ornaments, sbalt not be divided; property 
held in common [would be] unemployed, for it cannot 

Vie given to one | in exclusion of another J: therefore it must be divided 
by [some mode deduced from] reasoning; else it would be useless, By 
the. sale of clothes, and oikiamcnts; on the recovery of a written debt ; 
by, compensating the dressed food yith [arl equal allotment of] undress¬ 
ed grain; an [eforitable] partition m made.” u Water drawn from a 
[single] well or pool, shall be taken by turns : Let a [single] female 
slave be successively employed by co-heirs in their respective 'houses,- 
according to their several shares ; if numerous, the slave shall be dis¬ 
tributed "in.' equal allotments : such is the law in respect of female ser¬ 
vants. A. bridge and a field shall be'sharecl [by co-heirs] in due propor¬ 
tion: : and the pasture ground for cattfe shall be used by the co-heirs in 


Rules for ap¬ 
propriating cer¬ 
tain things of an 
impartihlonature. 


1—-Mit* 374, Jim, Vfih. 132-3, notes. 

2 -Jim. Va. 133. Digest ,3d, 372, 3s,—Jim. Va. 183. .Digest I 

d—Ante section 4th, para. 28. 5—Digest '$$, 378-9, 


id, 3b>. 
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proportion to their allotments,” 
it from the debtor, 


23. 


O n the reco very, meaning., by 'levying 


■ 


K/#ty6yana : l u Wealth which has been fixedly assigned for 
the purpose of 'religion, and entered in a deed; and 
Otih^r artfe’es likewise water ; slaves' also, and such fixed property 
of a like riatiue [or a eorody, nibandliaj as has gone, in order of 
nori^d, descent; clothes that have been worn, and ornaments, 

do not resemble idivisibl^elfects]. According to the 
time they' have been enjoyed, even so let them be made use of [in 
turns] by the brothers/’ Wealth, means such as has been rot apart as 
the share [to be expended forj religion, and so entered in a deed 
Water, contained in wells or the like. Fixed property, 
'CXX.YITI, a means of livelihood [vritti] Do not resemble, [that 
is, are] unfit for partition, 

2-%.'Tl.u> division of property, concealed by deceit from the other 
brethren, is thus explained by Yajnavalkya ? <i Effects, 
wide]i have been withheld by one co-heir from another, 
and which are discovered after the separation, let 
'them again, divide in equal shares: this is a settled 
ruled Effects, withheld, whether by the eldest, younger, 
or other brother, among the oo-heir&r for thus says 
An eldest brother, who from avarice shall defraud his 


Division of 
common property 
hauaiiLentlv ocmi- 
celled or v with¬ 
held.’ 



Maim ; 




younger brothers, shall forfeit die honours of Iris primogeniture/ be 
deprived of his [additional [share, and be chastised by the king.” 

2o. In...this place, also:, the term eldes.frbrother, is used merely to 

/" denote tile heirs -generally, by the argument exempli¬ 
fy any of the lied in the loaf and staff/"and a the meaning is : ‘ IT 

co-iioas whomao- I ‘lame attaches even to the eldest, how much more to 
CU1, the younger ones T Even so Gautama : 5 {X hlim indeed, 

who deprives an heir of his right share, he does cer¬ 
tainly destrof; or, if he. destroy not him, lie destroys his son, or else 
his grandson.” Whoever debars, or excludes from participation, an heir, 
or person entitled to a share ; he, being thus debarred of his .share, des¬ 
troys that person, who so debars him of his right; or if lie do not 
destroy him, ftp destroys- his son, or his grandson. 

2d N&rada : ;i That wealth, which has been acquired by a man 
after separation, belongs, to himself alone : what has 
been recovered, after being seized, or lost, and the 
before mentioned, [property) may be afterwards [divid¬ 
ed).” Before wmitio-mf as | property)►•■ concealed by 
any one, among the co-heirs, May he afterum'd#,— 
divided is-wanting [to complete flic sense. ) Maim : G 


A fresh pnrfi- 
tiOB of it Ordain’ 

CXXIX 


i -l>igf.?st 3d, $ 75 . The traosl^tiou is altered to suit, the gloss. 

2—CJoitf. Mit. 293. Jim. Wi. 230. Digest 3d, 307. 

3—Chap. 0/h, 213. 3jtf.it.' 204. Digest 2d, 5 64 note to page 294 

‘—Mil. 291, [from which this appears to be a passage of the Vedas :] The sub- 

/d Mini m 1 I % vv»l- f j-? . . M h- /. V. ... ...’1 


sequent gloss is fill, except a few words, a transcript from the Mitakshara. 

6 —Tins text is not found in the Institutes, 


■ ■ 




< f When any comm on property whatever, is broxight to light, after par¬ 
tition has 'been effected, that m not considered a [fair] partition: it 


must even be made o ver again.’ 


2 ! 7. 


Means for as¬ 
certaining a dis¬ 
puted partition. 


Y&ffavalkya 3 states the modes of decision in case of denial 
of partition made by any one : “ When partition is 

denied, the fact of it may be ascertained by the evi¬ 
dence of Idnsmen, relatives, and witnesses; and by 
•written probf, or by house or field separately possess¬ 
ed.” From the term, separateh/ possessed, we must 
understand*it of house or land separately given [to each,]'from the con¬ 
nexion between the adjective, and the tiling denoted by it. Narada 
also says : 8 “ If a question arise among co-heirs in regard to the fact of 
partition, it must be ascertained by the evidence of kinsmen, by the 
record of the distribution, or by separate'transaction of affairs. 


.28. 


mm. 


The sarne author says : 4 “ The .religions duty of unseparated 
brethren is single. When partition has indeed been 
made, religious duties become separate for each of 
them.” Here the term imsepamted, is intended even 
to denote the condition, whilst the substantive, bre¬ 
thren, is [merely] a general term, of which the con¬ 
dition is so denoted. By this [reasoning,] in every unseparated family, 
of whomsoever it may consist, father, grandfather son, son’s son; ^ pa¬ 
ternal uncle, brother/ brother's son, or other [member], the religious 
duty is even single. 5 


The exercise of 
■religions duties 
another mode oi t 
proof. 


21). Here 



The performance 
of religious du¬ 
ties in a family 
explained. 


again, as, in the unity of place, time, agent, and the 
like, one agent is by reasoning obtained for several 
causes^' as supporting several parts of one act; so even, 
we may understand"from the text, that there may be 
distinct acts, of agents [otherwise] unseparated. Heo.ee 
all those religious acts required for performance of 
sacred, as well as of more common rites, even of un¬ 
separated brethren, are separate for each, in manner of 
the distinctions in the nature of a consecrated and a common lire, and 
the like, though mutually connected. Even so the C^Mddha also, of 
the paternal uncle, brother, son, or other [dying without a son ) at the 
1 laviisya. and other [seasons], .is even separate, bv reason of the se\ 


0 X-XX. 
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ration of the deified [prnon from the pgrvana rite j: But the $raddha 
&e. of brothel's [dying] without [maintenance of] a sacred fire, is to be 
executed .by onto instrument [ or agent] only, because all the deified per¬ 
sons hre conieined. In case ol separation of place, by residence aoroad, 
the <p'&ddhas are even separate. ‘The [extra] acts with the fire, re¬ 
quisite for the rites of those who maintained a sacred lire, also, are even 
separate; but the worship of the household deities, the- Vaisvadeva 
and other rites, are to be done by one agent only. Even so Qaksila 
says : 6 “ Residing with one dressing of food, worship of a single house- 


2*_8—Cok. Mit. 376. Jim. Vi. 23(5. Digest 3d, 40}‘-414. Reports 1st, 161-211-213. 
4-— MLt. 377. Digest 8d, 417. Reports 1st, 161-211. 

■6—Reports 2d. ttt. 6-“Reports 1st 313. 
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hold deity, and moreover one single sacrifice at meals to the viqva- 
'devas, or lpftlies shew • unity. In a family of divided brethren, these 
acts are performed in each house separately, 

80. As for the text' of Ayvalfiyana, a# quoted ^ in the P&rij&tk: 

/ ,■:()f those who reside, with one dressing of food/ even 

Two l:oxi3 of if S previously] separated, 0 my lord, one alone shall 
A$*d&jana quo- perform those four sacrifices, whiqh follow the V£k- 
■ yagjiya; if men of the. twice-born classes, unseparated 
as well as separated, have their meal dressed separate, let them, each 
celebrate these sacrifices distinct*, previous to taking their food, day hy 
day ” it has reference to persons reunited [after separation], because 
this conclusion is clearly ascertained, Irom the; one phrase, a oi separat¬ 
ed persons also, residing with one dressing of food* and the other t 
u of separated, arid ; unseparated [coparceners/’ in f het-ext]. 

SI. Therefore, in case there be a separate dressing of food, among 
reunited [coparceners]/ the great sacrifices [Mah& ' 
And examined, yagnya] are separate. The V^kyagriya, is-the Brahma 
though ot/ doubt.* yngnya. The " phrase, those which follo-w it, is here 
£ul rTXxf' y ' the atadgtma form of a Bahuvrihi compound, [not 
■ being a component part of that' whichTt denotes].; or 

i f i t were of the other form, [being a compon ent part], the phrase, / the 
Y&kyagnya, and the rest;' would be void of meaning ; for the ascertain- 
inenl of all the four is certain, even from the fact that: In giving up 
tiio-'-first of the' five ceremonies, there, would be no attainment bt the 
end. Honce, the: Brahma yagnya is to be even separately done. But 
[after all}, these two texts are not respected by venerable authors. 

82. And these texts also, recorded in the Dhanna Praviiti: 

u Sons unseparated must celebrate one anniversary 
# The same ob- </r&ldha for both parents: if they be in different coun- 
jeetion applied to iries, they may perform separately [it, with] the 
some u*ts quo- J) a r$ha for Atn&vfeya] and monthly (/raddhas: li 
ied mother boots, y, e abroad in other towns, unseparated brethren 

are, even at all tixp.es, to ’ celebrate the Darsha and monthly Qr^ddha 
| 0 rboth parents, each separably : When unseparated, but resident in 
different towns, each living upon the wealth acquired, by himself, those 
brothers should cele brate the Qrtiddhn and Ptfrvana* each separately / 1 
with the following ••one in the Smfti Sanmchchaya; The Viqvadeva. 
sacrifice, and-.the’ anniversary Qr&ddha, m veil as the Mahalaya [or 
Ifitra pakslia] rite, are* in erase the family be spread, abroad, to be cele¬ 
brated, separately, and the Darsha /-raddha in like manner are by a 
certain author, said to have reference to reunited brethren, residing in 
different countries. The correct opinion however is, that these even 
are all unautheniic. 



S3. Or else, if there be unity;, of place, time, agent, and the rest, 
the instrumentali'iy of cue only, is found, by reasoning. 
' fWnniimnn But where the agents are different, and the same re- 
&. avrn / “ suits by the text itself; for, in a difference of place, 
there is a want of concurrence both, of the text cud 
reasoning too ; and therefore, the separate performance of Qr&ddhas and 









ice” Gift an d acceptance 
These very terms,' gift and 
id text 3 for the sake of clearness. 
Separated .persons, aceornpiish - 
[sole] ownership hut 
' * the origin of 
also. The rules, of gift, written .deeds, 
entry [or. Aceuimdaiion J of principal and in- 
‘ They who have their income, expen- 
ealth distinct, and have mutual transactions of money 
undoubtedly separate.’ 1 Y&jiiavaJkya d “ It 
d and wife, father and son, cannot 
partition; nor reciprocally lend, 


%, separate even without written evit 
have reference to borrowing transactions, 
acceptance/ are repeated in the eecon- 
Acceptance df cattle and the rest among 
ed by each apart, is even the means of generating . 

, among unseparated brethren, acceptance bv one alone is 
the [joint] ownership of the other 
and the like, Income, < 
terest, or the like. Brhaspati f 
diture, and w 
lending, and traffic, are 
is declared, that brethren, liusba 
become sureties for each other before 
nor give evidence for each other. 

85. • In default of all these signs of partition, ordeal [must be re- 

sorted to], since the very same author has declared d* 
In default of In the absence of all these, a di vine test is pvescrib- 
my marks, ordeal e d.” As for the text of Vzddha YupTava.lk.ya: “ In 
doubts upon the subject of partition, the division must 
CXXXIII. be proved by the kinsmen, witnesses, and written. 

deeds :. proof by ordeal is not to be it has reference 
to the existence of other siguB. 

86 . In case also of total failure in ascertaining whether they 

were separated or united, .-a fresh partition is enjoined 
A fresh parti- by Maim : C) “ When there is a doubt of partition among 
lion to ne made the co-heirs, a. partition must be again made, even 

-T'tn' ii<h • though tfmy ha ve taken separate places of abode.” 
cover tiie fact . 1 2 '** KApada states the duties of .separated coheirs : 7 “ When 
there are many persons^’ sprung from one man, who 
have their [religious] duties [dharrna] apart, and transactions [kry&] 


1— A nte Chap. 2d, Sect. 3d. Reports 1st, 105-211, Mit. page 37f. Jim. 1L 
Digest 8<h 497-417. 

2— Or the first, as I)eve transposed, evidefitlv by the fault of the transcribers, 

reading of the last text is different, the ‘ rules of■ gift.,’ for 4 * * diet . 1 

ft-—Jim. Vd« 238. Digest 3d, 427. Reports 1st;/ IdL 4—Digest 1st, 228. 

5—A'ftte Chap,. 1st, See 2d, para. 1st, C—Not found in the Institutes 

7—Jim. V I 338. and notes. Digest'8d, 430. 
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:e separate in the materials of \Vv>rk [karma. gumllt ], i l they* 

sell their own shares, 
o masters of their own 
sacrifices, [para, 81 > ] 
the. |ike worldly , acts. 


.wealth.” Duties ; ceremonials, that is, the dive great 
and the like. . commerce, and ' ‘ 

The niateria!s of work, household necessaries, and the like, as the means 
of’performing the, acts [of the householder ). By the separate existence 
of these, a partition is' manifested, The sense is, that .they, so se¬ 
parated, may | each], even! without the consent of the others, make the 
gift, sale, or other alienation j of their respecti ve shares]. 

37. As for the text : of Brbaspati i 1 “ Separated heirs, & those who 
are imscp&rafced, are equal in respect of immovables ; 
A. Text of for one has not power over the whole, to give, inert- 
bn^pafci" ekpialne^l gage, or sell it : 51 according to Madana, it is for putting 
in two ways. }l st 0 p to the right, among coheirs, even separated as 
■ • to their shares of [moveable] effects, [though unsepa- 
rated in othfer respects], to -dispose,' by -gift or other mode, without 
[general] Conscdt, of grain, or the like, the produce of undivided fields, 
or other [fixed property]. According to Vij#£ncc;vara and others, 
it is for the sake of obviating any future doubt, vfhebher they be 
rxxinv separated or united;'for, by the consent of those un 

wAAi ‘ * separated, the. facility of the transaction da ensured. 

88 . The same author, 2 with reference to one separated by his own 
wish, and afterwards disputing, says: M If he sub¬ 
sequently dispute a distribution, which was ufade with 
his own consent, bo shall be compelled by the king to 
abide bv his share, Or be amerced if he persist in con- 
ten tion?’ Contention, pertinacious pursuit. 


Pu nisluncnt for 
disputing tt\ji arai- 
cabledimioa* 


SECTION VIII. 

On Obstructed Heritage, or Siicccsdon - iSapratAbandha D&ya.) 


!> .Mow, of the degrees of succession to obstructed heritage. A uj- 
ifovalkya tiros relates the order of succession to the 
Order of sue- wealtli of one [dying] separated, and not re-united 
cession to one « I’lfe wifefk^) and the daughters^) also ; both parents ; 
dyim: fuuiily se- hrotbera likewise, and their sons ; gentiles, cognates, a 
Si& lkn pupil and it fellow student: on failure of the first 
v • among these, the next in order is indeed heir to the 

estate of one) who departed for heaven leaving no male issue. 1 his 
rule extends to all [persons and] classes.” 

I—Mit. 257, Ya. 81. The text is, in the first anonymous, and in the second, 

assiirriecl to n& 

■ . 2—Pigoat 3d, 309. 

3—Hit. 324. Jim. Ya, ICO, Digest 3d, 457, Reports 1st, 160-292—«2d, 427*670. et. al 
(«}. See Ruwe MutirMco Bhudr v. RooptJmnkcr Shnnfeerjee 2 Borr. 657 
.(ft) See ca«cs divested iu 1 Moil. Dig. 310, and Permmdl v. Ycnfoiv.anwidl 1 Mud. 
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law-books, 


i 


The wife, if faithful to her. husband, takes Ilia wealth ; not if 
she be imfai thful(‘ c ); for it is declared by : .K£fcy£yana : 
first, the wife ‘' Let the widow succeed to her husband's wealth., pro 
if faithful. vided she bo chaste.' 1 So Marita-says : l ^ If a woman 

becoming a widow m her youth,; he headstrong [sus¬ 
pected of incontinencej a maintenance- must in that ease be given, to 
her, for the support of life.” Prcj%>ati r ‘v .Dying before her - husband, 
a virtuous wife partakes of his consecrated fire; or if her husband die 
[before her, she shares] his wealth; this is a primeval law.” ■ Consecrat¬ 


ed Jir&, all the [five. sacred] fires. The same author says ? “ Having 


ill 


taken, his ndyvable and immovable property; the base and the precious 


metals, the liquids, and the clothes 5 let her duly offer his monthly, 
half-yearly, and yearly funeral repasts; with presents 
CX.XXV. offered to his manes, and-by pious liberality, let her 

. honour the paternal 'uncle of her husband, his spiritual 
vaimts,and-daughters sons. the children of his sisters, his maternal 
uncles, and also ancient and unprotected persons, guests, and females, 

‘ ‘ x, lead, and 


the like. 


m 


3 . 


. 


[of the family ]/* Base metals, namely, tin, lead, 

As fortius text of Bihas|>ati:- fc . y Whatever..property a irx 

possesses, of every kind, after division, whether mort¬ 
gaged, or other, that the wife, [in whatever form mar¬ 
ried, j#y#l shall enjoy alter the death of her husband, 
with the exception of fixed property. Even if virtuous 
and if partition have been made, a woman is not fit 
to enjoy real prop city/* it, according to the Smiti 
ChfcndrikS, refers to a wife who has not [even] a daughter ; for a 
woman having a daughter obtains the fixed property also. M&dhava, 
again, considers it to relate to the ’prohibition of sale, or other transfer, 
offe I 




A .text of Bfhas* 
pat i as except-- 
mg fixed pro¬ 


perty explained 
Wflm „. 


real property, by a vridow, without concurrence of the heirs. 

4. As for this text of K&tyay&nai “ After the death of. the 1ms- 


mM 


^PP 

mtiM 


A text .iff K&- 
tvfyana limitiug 
the widow's pow¬ 
er", prohibits only 
improper aliena¬ 
tions. 



bind, the widow, preserving [the honor of] the family, 
shall obtain the shares of her husband, so long as she 
lives : but she has not property [therein, to the extent 
of] gift, mortgage, or sale it is a prohibition of gift 
of 3.o.oney, or the like, to the Band!, dh&rana, and the 
like [swindlers]. But gift for religious objects [not 

m ■ Hi i ~ H iMi.' m 


■visible], and mor 


of the like, suitable to those 


.... )rtgage o: 

objects, may e ven be made, (d) since fixed and moveable property are 


SIS 

mm 



1 —See post park 9, mid vcferoxices. S^JBthaapati, Jim. 'Vk. 158-9, Digest 3d 458. 
3—Our author varies the reading; omitting mention of grains, after metals, and 
reading % ahdikam y-early,^ for “ adikam, other.” 

4—Reports 1 st, 58—2d, 606. 

(c) See potf d. lladmomy Raur v. Niclnoney Doss 1 Mori Dig. 370; Monir. 314.— Ed. 

(d) It has .accordingly been held at Bo in bay that the widow of a Hindi!, who died 
without, male, issue, might give away her' husband’s property in Krshudrpam ''{grant of 
Jjiujd* ia propitiation of Ivrshna) notwithstanding tie existence of her skier’s son, pro¬ 
vided she herself have no son, or other near heir of her own, whose rights would l)fc 
affected by such gift of then' inheritance to another. Kiqwcr Bh nuance y. t&$ukram 
J$koshunkur 1 Borr. 405; 1 Mori. Dig 203. 7 -JSV. 
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both, noticed, in the, above quoted. text: “ Having taken/ &c, [para : 

2d] and from this- of K.dtySyana- himself: <4 A. widow, actively engag¬ 

ed in meritorious observances andfasts, constant in. the duties of her 
•widowhood, inteTit•upon restraining [her .• passion's ], and making holy 
gifts, even if wanting a son, shall reach the heavenly abodes.” 

5. Moreover, the text of the same author 1 * Y Hairless property 
goes to the king, deducting however subsistence for 
Two other texts the females, as well as the funeral. charges: but the 
referred to kept.. g 0 Q<j$ belonging .to -a venerable priest [Qroiriya] let 
womea. him bestow oh venerable priests aiubfuj’ther that of 

CXXXVI. N£rada: 3 Except the wealth, of a Br&hmana [property 
goes to the Icing on failure of heirsf' ej], A king, who is 
attentive to the obligations of duty, should: give something as inainte- 
nance to the women of such persons. The law of i nheritance is thus 
declared ” have both reference to women set apart, 3 because the term, 
lawful wife’ [Patixl], is not mentioned 


And a third, to 
the widows of uni- 
ted or reunited 
persons. 


6 . But as for this of Narad a } u Among brothers, if any one die 
without issue, or enter a religious order, let the rest of 
the brethren divide his wealth, except the wife’s sepa¬ 
rate property. Let them allow a maintenance to his 
women, for life, provided these preserve unsullied the 
bed of their lord. But if they behave otherwise, the 

brethren may resume that allowance.” it relates to the women of one 
dying umsepurated, [or] 're.;united, because the reading [of the text] is 
upon that very subject, according to Madana. 

7 . K^ty^yana: “ But if her husband have departed for heaven, 

* the wife obtains food, and raiment: Or [too], if unse- 
A text of. Kd- parated, she will receive a share of the wealth, so long 
tydyana esaioin- as she livekf/T The term uhseparated is' also an iHus- 
ed> tiration of a i o-umfced family. The word * but [too| > 

has here the sense of ‘ or,' From this results a double object of the 
text, according to Madana: the last [hemistich] referring to a wife law- 
fully married ; the first, to a woman' set apart. The foundation of this 
exposition k to be considered. But [indeed] the same author dearly 
explains the real meaning : “ She who is intent upon her sendee to her 
venerable Guru, is fit to enjoy the share assigned : should she not per¬ 
form her proper duty, he shall order her [only] clothes [already] worn, 
and a morsel 6i food.” Her (him, he r father in law, and other [vene¬ 
rable relatives] At his pleasure, she may receive a share: otherwise, 
merely food, and raiment. This is the meaning. 


1- -Mih 33k 335 Jim. YL 177. Digest 3d, 540. 

3—Ante Sec, 7th, para. 1.9. 4—Mit. 238, Jirn, VA. 177. Digest 3d, 474. 

(<?) And in Venkata Narayanapp&’s case it. lias been held by the Privy Council 
that even in the.ease of n Brahman property escheats to the Crown on failure of heirs. 
Quaere whether such property would oofc be subject in the hands of the crown to 
a trust in favour of Brahmans ?•— Ed. 

(/) See eases digested 1 Mori. Dig, 433.— Ed. 
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8. The same author.says: 1 But a wife,.who..does malicious acts 
C'XXXA’IL injurious to her husband, who has uo sense of shame, 
who destroys liis effect, or who takes delight-iu.being 
faithless to his bed, is held unworthy of separate property ; [$lridkt,ma]. K 
As lor this., text: ct Let them follow this very same rule also, with 
females degraded [by 


very same rule also, with 
y crime]: but clothes and gram are to be given to 
tier, and let her be caused to reside within the 1rouse,” it has reference 
to a husband {living], says a certain modern compiler. This very rule 
that is, regarding the divorce of a degraded [wife]. 

9. Even a mere maintenance is for a woman suspected of .incon¬ 
tinence, from tins text of HArita i If a woman, be¬ 
coming a. widow in her youth, be headstrong [suspect¬ 
ed of in con ti nance], a mai ntenan.ee must in that ease 
be given to her for the support of life.” Jlmddrmg, 
according to the Mifcakshara/ means * suspected' of in- 
continence/ This establishes our argument [The wife, 
if faithful, &c., para. 2nd], that a lawfully married wife, 
restrained [in her conduct], takes the wealth. Bu t if 
there be more than one/ they will divide it, and take 
sliares.fy^ 

In default of the wife, the daughter succeeds. Even as Manu 


A widow sus¬ 
pected of ineon- 
fin qnee gets 'only 
a maiuteii&floe. 

But a huthful 
on,e gets the es¬ 
tate. If more than 
one, they divide 
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1S. In default <jf daughters, the daughter's son [succeeds], by the 
text of Vishnu“ If a man leave neither son, nor 

The daughter's soiTh son, nor [wife, nor female] issue the daughter’s 
. son shall take his wealth. • For in'regard-to the obse¬ 
quies of ancestors, daughter’s sons are considered as sons■sons.f'A/' 

14. In default of the daughter s son, corner the father.; in default 

of him., the mother^ i) ;even MsKlitySyana says: s “The 

Thgfathcr,mid, widow* *) .being' a woman of hottest family, or the 
after him only, the daughters, or on failure of thorn, w the father, or the 
m0, K1 ‘ mother, or the brother, or his sons, are pronnmieed to 

be the. heirs of oho who leaves no male issue and likewise Vishnu : 

“ The wealth ..of liim who leaves. no xnale issue, goes to his wife; on 
failure of her, it devolves oa daughters ; in default of daughters, it de¬ 
volves on the daughters’ sons ; if there bo none, it belongs to the 
father ; if he be dead, it appertains to the mother; o.n failure of her, -it 
goes, to the brothers; after them it descends to the brother’s sons; if 
none exist, it goes to the relations [sakulya].” 

15. As for the opinion of V ijii^ nee; vara : + ‘that in the complex 

term parents,’ the omission of one term and retention 
Tho doctrine nf of the other [eka.she^a] constitutes an exception to 
<il ° Mitaksliara t-he vegtilar compound [dvanctva], and although the 
Ui ^ m ,e * order [of construction] be not certainly defined, yet 

ihomeaning [in favour of the mother’s priority] may be understood, be¬ 
cause theword‘ motl.u.r>;‘ stands first in the proper form of the compound ; 
also, from the consecutive order of the particular coin pound [‘mother 
and father’] being the rule, of which the omission of one term and re ¬ 
tention of the other [< parents’] is the exception, and since the father is 
a common parent to many sons, whilst the mother is not so; therefore, 
of the two, the mother in the first instance takes* the estate, and on 
failure of her .the father’/ it must be set aside, as contrary to those 
texts : for the word ‘ mother’ being placed first, in the proper form of 
the compound, is an except ion to the general rule, in. 
(,’XXXrx. regard to the option allowed for tho omission of one 
term and intention of the other; and further, there is 
a, want of proof, in fixing the proper order according to the diffusion or 
condensation [of the parental power]. 

1-Mifc, 343- Jim; Ya/191. ShfSilfc; -320. 

* 

(A) And it 1msbeen, held that a grandson i hroufii a deceased (laughter is entitled to 
perform religious ceremonies for the benefit of the soul of his deceased grandfather, 
on the failure. Of a trustee, in preference to a daughter who is a dnklkss widow, these 
.two being the only is*ue of the deceased Sibc/imder Mullidc v. SrmmiDp Trecpoordh 
mondtp Define Pnlt, 98.— Ed, 

(0 This is the doctrine of idle Dilya' Bhagn, c. xi. s. I 5 : s. ui. s. iv : 1 More .Dig. 
321 According to the Mitakshara the mother succeeds before the father Mit. c. ii. s. 
iii. 1 > . 

320-350 note. Jim. Va. 1 (50-104-196. Digest 3d, 489. The mention o r 
' daughter's sons/ is omitted in .1 he Mit. and even in some copies of Jim. Yd. and our 
author loaves out; the name of “ kinsn&n” before relations. ’ 1— Mit. 343. 

5—The re marks, on this intricate and contested subject in the notes to the Mitak- 
shard, page 315, arc too valuable ami apposite to be omitted here. “ The commenta¬ 
tor [on the Alitaksharfi j B'llambhatta, is of opinion, that the Father should inherit first 
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16. In default of the mother, the uterine Brother ; iu default of 
Mm, his soil As for the declaration of .Viji!^«e(;vara 
and others, 1 4 that in default of the. uterine brother/ 
those by di fferent mothers succeed ; cm failure of them, 
the sons of the uterine, brother/ it’is wrong : since the 
term 4 brother* has the force of 4 whole '‘brother, 9 and a 
secondary quality is implied by the term, brother by 
another mother / and hence an exposition in favor 
qf both, is contrary [to reason]. Some however 
term ‘ brothers / That since ; : <4 Brothers and sisters, 


Th« 'uterine bro¬ 
ther ; then hia 
son, Tho doctrine 
of the Mit;ikshar&, 
in favour of the 
haIf-lirothenv dis¬ 
puted. 


say,~ upon the 


with sons cud daughters/' .is one of the maxims [of Panini],. and the 
term 4 brothers and sisters/ resolves into [the complex term] 4 brothers/ 
by the omission of one term and retention of th e other, in a compound 
of two species : therefore, in default of brothers, the sister [succeeds] 
But it is not so, because there is a want of proof [of the correctness] 
of omitting one term, and retainingtheoth<m,iu'acompound of two species. 

17. The sons of a brother, also, if themselves fatherless at the 
time of the paternal uncle’s death, provided they are 
The brother's capable of imdei'stancling [the use of] property, will 
sons. share with divide the .father's share with their lather’s other bro- 
the oilier brothers. ther ^ after the example 44 Among grandsons by 


Among 

di%r#h fathers, the allotment of shares is according to the fathers.” 

18. In default, of brother's sons succeed the gentile relations, 


The gentile re¬ 
lations ; of wlvm, 
the Litherb nip- 
tlier is first, com* 
ing; in this place, 
and not next to 
the mother. 


[Gotrajaj within the seventh degree, being connected 
by funeral oblations, [sapir>da]. The first among these 
is the paternal grarubuother, from this text of Mann * 4 
, ; The mother also being dead, the father’s mother shall 
take the heritage, [cm failure of brothers and nephews .]' 1 
Even though she is [here] mentioned immediately 
next to tlio mother, still she iu to be entered at the 
end, after, the l)rothers son,s, after the manner of the 


and at ter wards the mother; upon the analogy of more distant kindred, where the pater¬ 
nal line has invariably the preference, before the maternal kindred ; and upon the autho¬ 
rity of several express passages of law. Narnia Faralita, author of commentaries on the 
MifcaMiarft, and on the iruViiMes of Vishnu, had before maintained thp. same opitnOp. 
.But the. elder comment at or of the Mitaksbara, Viwcpvara .’Bhalta, has in this ihslaaee 
followed the text, of hi,s author, in kis own treatise' enti'Iod Madia a a. Parijata, ami has 
supported y.jjintneyvara’s argument, both there, am! in. his commentary named, Suhod- 
huh. Much diversity of opinion does indeed prevail on this question/ £rikara main¬ 
tains, that the father and mother inherit together; and the great, majority of writers of 



pad Misra, oil the contrary, concurs with 'the Mitlkshara in placing the mother before 
the father ; being guided oy an erroneous reading of the. t.e#$ of Yishrm, as id remarked 
in the V'iramirodaya. The author of the laiter work proposes to reconcile these con¬ 
tradictions by a personal distinction : If the mother be individually more venerable 
than the father, she inherits; if she be less so, the father takes the inheritance ” In 


practice however, the question can never odour, unless the deceased had separated from 


his father, which is seldom if ever done. 
JL-~M:it, 347. 2—Mit. 346 note. 


I—Aide Section 4th,para 20th, See Hit, 3:18. 
Eeporta 2d, 29. 

V~Chapter9tli, 217. Mic. 326-340.49, Jim. VL 194, Digest 3d, 503. Kepoits 1st, 

>_op 9 Q > * t f 
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entry of [the grliddha for] incidental persons at the end, [as deceased 
acquaintances, fee.], because the placing her in the. middle [is in viola¬ 
tion] of the rank fixed for each, as far as brother’s sons. [para, l. j 

19. In default ot her, comes the sister®; under this text of Manu 1 

‘‘"To the .nearestsap in <J a, [male or female ], after him 
Then the sister, in the third degree, the inheritance next belongs and 
€XL. this of Brhaspati : 2 “ Where many claim the inheri¬ 

tance of a childless man, whether they be paternal or 
rhaternal relations, [sakulyS], or more distant kinsmen f b^mlhava], lie 
who is the nearest of them shall take the estate. And [tic next rank 
is] her’s, both from her being begotten under the brothers family 
name., and there being no further reservation with respect to the gen¬ 
tile relationship [Gotrajatva]: it does not particularly specify the same 
gentile kindred. 'Neither is she mentioned in the text as the occasion 
of taking the wealth ; [but as next of kin, she succeeds], 

20 . On failure of her, the paternal grandfather, ami-half brother 
are both to share and take it, their propinquity being 
equal, since the (deceased person’s] own father was 
begotten by the former of those two, and was him¬ 
self the begetter, of the latter, as well as of the deceas¬ 
ed. The propinquity being similar, and there being a 
want of any other notice, however slight, beyond the 
order of the text, or the like, therefore, in other cases 
also, we must act even thus. For this reason, in de¬ 
fault of these two, the paternal greai-gmudfatlier, the 
father kS brother, and the sons of ohe half-brother, shall 
take and share it. 

21. All the sapindas and the sam£n<x].aka,H follow, in the order 

of propinquity, as enumerated by Manu ; 3 • “ Now the 
Tie Sapindaa relation of ifie Sapimhls, [or men connected by the 
andSamanodakas. funeral cake], ceases with the seventli person, [or in the 
sixth degree of ascent or descent,] and that of Samfi- 
nodakas, or those connected by an equal oblation of water, ends only 
when their births and family names are no longer known.” The seventh, 
must be understood as of Imn passed away. 

22. If no distant kinsmen [Sodaka] exist, then come the cognate 
kinflrod [Bandhu], who are thus specified ;n another 
Smrti: 4 ‘ f The sons of his own father’s sister, the sons 
of his own mother’s sister, and the sons of his own 
mother’s brother, must be considered as his own con¬ 
nate kindred.” The sons of his father’s paternal aunt, 



The father’s fa¬ 
ther, and the halt 
bi dthor slhre be-, 
tweeivtiiem; after 
them, the pater* 
md. great-grandfa- 
iheiyttie father’s 
brother, aud the 
sous of the half 
brother, share 
alike. 


The cognate 
kindred, of the 
deceased, of his 
father, and of Ids 
mother. 
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Chapter 9th, 187, Md. 345-7-51, noticing our author. Jim. Va. 215-1 7. Digest 
Reports 1st, 70-72. 

2—Digest 88, 532'. 

3—Chap. 5th, 60, Jim. YA173-217. Reports 1st, 190-293. 

4—Mit. 352. Digest 3d, 535. Reports 1st, 107*293. 

(j) Held accordingly in Bombay that when a Hindu died leafing property which 
had descended to him from his maternal grandfather, his sister and her son succeeded to 
such property in preference to his paternal aunt Lttrco v. Skeo 1 Barr. 71. In Madras 
a sister’s son does not inherit, Doe d, KuUam# 7v ? Kuppu Pi.Hai 1. Mad. H. C. Hep. 65, 
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qjqj the sods, of his father's maternal aunt, and the 

J } " ot' his father's maternal uncle, mijgt be cleaned his 

Jather s cognate kindred/' “The sons of his rnotherki paternal au nt, 


. - ^v/ix<a vi uio inuwip O X.till «UU!', 

the sons of his mother’s maternal aunt, and the s6hs of fyi& mother's 
maternal uncles, must be reckoned Ms mother's cognate kindred.,” Here 
also, the order [of succession] is even the order of the text. 

23, If on the other hand [it be said]. ‘ As the right of the -wife 
and all the others, in succession to the "wealth, is de- 
An argument riveci from the deceased himself alone, even so that of 
apainsUheire.^ial the cognate, kindred is derived in. like manner from 
right over-ruled. him: What title then car. the cognates of the father 
or of the mother [of the deceased]’’have-to the wealth ? 
.[he term ' sons of the sister of the lathers father/ and the like, is only 
for the sake of shewing the connexion between the name and person, 


and does not mean a connexion with the wealth/ 
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cognates be held to exist, by conjunction [of kin through some inter¬ 
mediate person], we should .have the atmndity of rendering unintelli¬ 
gible, the connexion between name and persons. : Henbefthe ; text is 
intelligible only by the acceptation of paternal and maternal, cognates, 
in. considering that subject in the rules of succession to property 0 The 
conclusion is, that the very same applies, by the declaration of fite 
cognate affinity, in the rules for impurity and other [mutual objur¬ 
gations j. 1 ‘ 

24. In default of cognate kindred, the preceptor ; on failure of, 
him, the pupil; by this text of Apmstamba- : 3 “ If there 
be no in a.) e issue, the nearest kinsixian inherits : or, in 
default of kindred, the preceptor; or, failing him, the 
disciple/', > 

25. Ip. default of the pupil, the fellow-student 
is the successor; in default of him, a (Jrotriya ; from 
tlie text of Gau tama :* " Venerable priests [Qrotriya] 
should share the wealth of a .BrSlunana, who leaves 
no issue.” 


The preceptor, 
•pupil. 


And fellow stu¬ 
dent, a (/rotriva, 
GXLII. 


26. In default of such an one, any other .Br^hmana, by reason of 


or any B rail m ana, 
if tlte. deceased 
were a Brahman. 


this text, of K%Syaua:» “ But. in default of aJI those 
the lawful heirs are such Brtfhthams, as have read the 
three Vedas, as are--pure [in body and mind], as have 
subdued their passions. Thus virtue is not lost.” And 
Narada says the same i 1 ' “ In every case, the king may take the wealth 
of a subject dying without an heir, except the estate of a Brdh man a*-, 
fot tin pr operty of it BiAhmana dy ing without an heir, must he oiven 
to yrotriyas/O 


Stffcn 


1 —See, Mit, 352. note, where our author's doctrine is quoted, 
4—Manu, Chip. 9th,’ 183. Mit. 353. 5 


2—3—Mit. 353. 




'Digest 3d, 538. where it is assigned 
to Devala. 

W Dm: now see the case above cited 
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n all. other 
eases, tlie king. 


a,: of 
■vother, 
1 lord 


' ■ 87. • If Kahatriyas, . 

Qudras, die childless, leaving neither v 
let the king take the property ; for 
■ ■ y; ■ :t of all. • 

28. Y»jffa\alkya 5 states a distinction with regard to the estates 

of ascetics, and the like: “ The heirs of a hermit, ot 
The heirs of an ascetic, and of a student [Brahmacliari] are, in 
hermits, ascetics, their order, the preceptor, the virtuous pupil, and the 
and perpetual stu- spiritual brother, and associate in holiness,” The stu~ 
etuis «peoi icv* dent, a perpetual one, for the father and the vest even 
are [the natural heirs] of a temporary student. The 
spirit tut l brother, one who has agreed to bear the appellation. of f bro¬ 
ther/ An associate, in holiness, one appertaining to the same hermit¬ 
age. c Being a spiritual companion, and belonging to the same hermit¬ 
age’ is a compound of nouns designating the same person , 8 [Karrama- 
diifirya samasa]. According to Vijn&ne^vara, [the succession] of pre¬ 
ceptors and the rest, is in the inverse order. But Mad ana prefers ike 
direct order, from this text of Vishnu : 4 “ The spiritual preceptor shall 
take the property of a deceased hermit/’ 

29. The funeral rites of the deceased, as far as the .tenth day’s 

rites inclusive, must be performed by that person 
Whoever takes [among the heirs] who takes,, the estate, whoever' it 
may be, [from the wife, downwards] even as far as the 
king himself ^?). Even thus Vishnu says : 5 “ He who is 
heir to the estate, is the giver of the funeral oblations/’ 
This same , matter has been fully ’ explained by me in 
the Q.r%ldha Mo.yufcha/ in determining the order of 
those entitled to perform therm 


the estate, as heir 
under tills above 
order, is bound, 
to perform the 

OXLIXL 

funeral rites of 
the deceased. 


SECTION IX. 


Of lie-union after Ta rtiiioii f ^[Sam sr ishta . ] 




-Now we proceed to expound the doctrine of re-united coparce¬ 
ners, On this subject, Brhaspati defines re-union : 6 
“ He who, being once separated, dwells again, through 
affection, with his father, brother, or paternal uncle, is 
termed 're-united”.’ This re-union, according to the 
Mit£kshar& and others, only take place with a 
father, brother, or.paternal uncle, not with others, be¬ 
cause iio others are included in the text. But the. 
proper sense is, that this [re-union] arises even from 
the joint location of the makers of the [first] partition. lor the words 


Tie-union after 
separation; defin¬ 
ed. 

A restriction by 
the Ah tab? Irani, 
to three persons., 
over-rated. 


2^Mit. 354. Jim. Y/i. 2 33. Digest 3d', 456. 

4-Digest 3d, 548. 5-Digest' 3d, 545. Smrti. 


l-hm. Vh. 17 7 . Digest 3d, 53S. 

3-—See note to Datfc. Mim. page 102. 

6—Mit. 357. Jim. Ya. 228-16$; Digest 3d, 512. Our author differs from all, in 
Ids doctrine. 

t?) la Bombay the eldest sou of a deceased Hindu defrays all expenses consequent 
on his father's death and deducts the amount from the c$' ate, dividing the balance equally 
among the ether sons. Iiookhm ines v. Tooeram 1 Borr* 124.— Ed. 
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father, and the rest, are merely as a part to denote the. whole, of the per¬ 
sons who make the partition, after the example: “ He measures the 
altar, half within, and half withoutotherwise, there would be a divi¬ 
sion of the text itself [into three]. Hence, re-uidon may take place with 
a wife, a paternal grandfather, a brother’s grandson, 
Ke- union per- a paternal uncle's son, and the rest also. “ He who, 
mif fed, with any being once separated thorn the co-hem] dwells again 
hrnner jjQ-paroe- ^ coi:u , mnh fe tevi:nedj‘r^urdted -."from joint location 
[of such an one j, the sense of.separated brothers, Fortes 
own] sons,, and the dike, does not result. [When two settle thus]- 
f The present, of future, wealth of us two, is common property^ until wo 
make a partition a second time,’ when there exists such a sign, cither 
by an understanding or expressed wish, it is an union. 
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In this place, Mann states a distinction:» “ If brethren, onee 

divided and living again together as parceners, make 
a second partition, the shares must, in that case be 
equal.: there is not in this instance any right of.pri¬ 
mogeniture [Jyeshtyamj.” Here, some say •. ' that, the 
unequal distribution being set aside by the phrase, 
the shares must in that, ease he equal, the prohibition 
of the ‘eldest sou’s right’ is repeated [though contrary 
to rules, of composition] for the sake of making it 
ctearlv understood, that although there is to he no inequality in making 
up the share of the eldest, yet in the distribution the shares may/'" 
„ven ii normal, when made up of greater and lesser shares, at the ti 


. 


But the shares 
sVt h second parti- 
'OX1AV. 
lion must, be equal. 

Though the cay 
tributioas were 
unequal. 


be 
time 


ISf 


even unequal, when made up of 
of re-uniting the property.’ 

3. But since the term, ‘ eldest son’s right' ^Jyeshtyam] and the 
like, is merely a declaration^ the general meaning; 

Still the shares therefore, if [the contributions to] the wealth were 
at. a second part i- greater and less, still the share of each must be equal, 
jjfm must be the same is the popular practice. Hence, as the 

foundation of the practice is derived from this text, 
any supposition of a declaration contrary thereto, is at variance whh 
reason ' for another author lias said: 1 he foody of the Jaw, like 

Grammar, furnishes, for the most part, the foundations ox popular 
customs.” 

Brhas.pa.ti :* “ If any one of the re-united brethren, acquire 
wealth by science, valour, or the like [with the uae ox 
tire joint stock], two shares of it must be given to him, 
sud the rest shall have each a share.” According to 
Mariana, the meaning of the text is, that a double 
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Ifgg 


la certain gains 
made even 'with 
aid from the com¬ 
mon stock, the 
acquirer gets a 
double share. 


share being established for the acquirer, by the pin.asc, 
4 to the acquirer, two shares then, in a partition 
amoTi’ r runsepai'ated ] brethren not re-united, he gets 


amon ,r [tinseparated] brethren not _ 

two shares, only i.u what be has acquired without detriment to the 
father’s wealth f but in a [fresh] partition* among re-i.mt.ted brethren, 


mmtt 


1 —Ctiap. 9th, 210. M% 300. Jim. Va. 227. Ingest 3d, 475. 
-Jim, Va. 165. Digest 3(1, 551. 3--«ee Sec. 7tli, p»ra. 6. 
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be gets two shares of what was acquired by him, even if at the detri¬ 
ment of the re-united property. 


5. Yfijnavalkya * 1 enumerates the order of those entitled to sue- 
ceed to the 'wealth or one re-united: ‘"As of are- 
The order of nniia A r co h e i r ], the reunited [coheir], so, of the uterine 
dj^after brother, the uterine brother,” 
uni-it, U an 


and others, a gainst 
the'Vifei &c., con¬ 
troverted. 


_ : . i7I . # whSch is an exception 

to the regular succession [failing male issue], o£ “ The 
ceytion to that of wife, the daughters/’ and the rest/ Hence, this ^ mean- 
obstructed hoii- ing results, that it is the re-united partnership, and 
Ug nr^' Sth-:1 not the condition of the wife [the daughter], and the 
rest, which causes a preponderance of the right of in¬ 
heriting the property of a re-united parcener. 

6. As for the doctrine of Vijiume^vara, Madana, and others 
< That this also refers to one devoid of son, grandson, 
•the:doctrine of or great grandson, both from the maxim ‘ that the sub¬ 
file MUitshava ject forming an exception be of a nature similar to 
that [of the rule] which ia rejected,’ and from the 
want of connexion between the terms of the former 
text # •* Of one who departed for heaven leaving no 
mate issue,” and the present one: therefore, even though there exist a 
wife) or other un-reunited near heir, of such any one dying after re¬ 
union, still, the others alone who had re-united with him, will take 
his estate/ it must be considered. Since, [ia the second case], there 
is a want of proof, in the connexion, if the text is to be carried on even 
without that rule: nor [in the first case], is the complete similarity [of 
the rule and exception] to be looked for, in all cases of share, hut only 
in a few points ; [as may he instanced] from the nature of a ' deceased 
Sapinda.' where, in default of connexion between the term, ‘leaving no 
male'issue/ and that of, ‘ one who departed for heaven/flfcy would 
not find the term, T of one deceased.’ Vet it cannot, be so, lor that vcoy 
term is found in the text, of Maim, to be presently adduced [para. IS]: 
« be deprived of his allotment at the distribution/ or should any one 
of them die But if connexion [ of the terms] be allowed, we should, 
in the case of sons, some, re-united with the father, and some not re¬ 
united, or of grandsons so situated with sons, have them shares 
sharing equally, which is a contradiction : and in the case of one having 
male issue, this text does not apply# 

7 And here again, [such connexion] is at variance' with that 
practice, the origin of which may be demonstrated to be in the general 
code of Law, [oara. SJ. But [should it be said], ' though the text be 
inapplicable, in the case of one having male issue, in default of such 
connexion ; yet if there be an assemblage of Sons not re-united, with 

l-Mit.35S.JWVA 200.Digest 3d, 507. A literal and connected vcision of 
this Ux! is reauirtd in this place, to understand clearly the succeeding argument: VI 
i i " _ .... *:l a rA.LAt.Ai ik« rnAlrpt.0 - of t.hft uterine biottej th6 uterine 

i up] if a son were bom 

2—3—Section. Bill, para. 1st. 

some of the copies, this sentence is hot to be found in this place* 
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S. The sonae of the first quarter [of ille whole text ] ,; “ Of ; 

united [coheir], the re-uni ted''[coheirlias an es 
One part of i he tion in the second - quarter], of the uterine broi 
♦extcxplamed. by which the other is connected. • The meg 

ike tluf ngids of • therefore is, that, in a case embracing both whole 
the whole vutii half brothers, ail re-united together, only the re-u 
half brothers, whole brother will take the wealth of the re-u 
brother deceased. The last hemistich 1 is as fob 
“ Shall give up the share, to {’a son at any time] born ; or shall ret?: 
if he died [without .issue]-;” and .the sense of it is this: ‘If the 
nancy of the wife of a deceased re-united cohe 
and _ those of a unascertained at the time of dividing* the [re-un 
po^tliumou^ son p ro perty/ and a son be afterwards born, the pa t 
Vvl,A J d1iC vA ' uncle or other re-united [parcener] shall give the j 
to that son; but on failure of him, he [the uncle, &a] himself 
take it! 


The son, though to the partition, since this cannot cause such a result, 
noi rttrumfced, sue beajfijj.es it created I unnecessary] prolixity [to specify: 
, (?iics>Y,ea!to < ’the ‘ svd>sequ(mtly’ bom], and [thirdly], would have the 
re-united uuqto, absurdity of denying the- [known] right to a share, in 
the case of a son . produced in another part of the 
country previous to partition, but unknown [at the time]. There- 
m% to the son previously born even, though not- re-united,. the uncle, 
02 other [parcener] though re-united, snail give his share 2 

30. The same author* propounds the right, of an Uterine brother 
not re-united, and a half-brother re-united/ in taking 
• The rights of the shares of the wealth : 'One of a different womb, being 
_ wno [ e Itn ^ ^ again associated, may take the succession ; not one of 
discussed^' eUl ^ a different womb, if not reunited : but [a whole brother, 
if] reunited, obtains the property : and not [exclusively] 
CXLVIL the son of a different mother.” Here, from the terms, 


t—Of the text with 


inch para.'5, conmienoet). Mih So?, Y&. 

•This seems likewise to be the doctrine ol the SubodhinL Cok Mit. 35B. note. 

Yajhavalkya Mit. 358, Jim. V a. 201. Of the readings- joeutibned there, our 
idopts. JNanyodaryo dhanam hard, and Sairisrishfo i)<inyarnahajah. > The transla- 
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tx. 


or a 


text at para. X] And there is a want of any other acts suitable to a 
state of re-union, 

11. If not re~unifed.; this' term applies to those both preceding 
and following it as a lamp upon a threshhbkl [gives light both within 
and without]. So, the word re-united, by varying the application of 
it , is to be understood of the whole brother, as entitled by union, both 
of the wealth and also of the womb. The word if) occurring' in the 
former phrase, is to be understood immediately after this, as well as.at 
the end of the text. The word exclusively [even, eva] should be supplied.. 

12. The following are the meanixigs of the terms tff this text: 

‘ One of a diiierent womb,’ that is, one of a separate 
Exposition of womb; [such], the wife, the father, the father’s father., 
text. the half brother, the paternal uncle, and others, if they 

be re-uni ted, may take the wealth. If not re-united, 
.those of a different.womb do not [succeed]. Hence, by reason of the 
rule .respecting fitness and dissimilitude, 1 the re-union of one of a 
different womb, is declared as the reason for his taking the wealth. 
A whole brother, termed 4 re-muted/ [by union of the womb], even if 
not re-united [by union of the wealth], will take Ihe property. By this 
reasoning, the community of womb alone even, is declared a siifficTeht 
reason. So, one re-united, as possessing union of wealth'; but if only 
born of a diiierent mother, he will not take any thing whatever. 

13. From the abpve this restilts, that, the one from his re-union, 
the other from his community of wpmb, both jointly 
share, and take it [between them]. Manu 2 specially 
determines this very principle, in the right of succes¬ 
sion among re-united, persons: "Should the eldest, or 
youngest,, of .several brothers, be depri ved of bis allot¬ 
ment at the distribution, or should any one of them 
die, his share shall not be lost: but the uterine brothers 
and sisters, and such as were re-united alter a separa¬ 
tion, shall assemble together and divide his share equally/ 5 Be depriv¬ 
ed of by entering another order, by degradation from sin, or the like. 
Uteri)ie y must be joined with brothers, in construction. And such as 
were re-united, that is, the wife, the father, the paternal grandfather, 
the half brother, the paternal uncle, and the rest, [para. TJ. 

I k On this point, Prajapati states a distinction : fi Whatever con¬ 
cealed wealth is brought to light, becomes the property 
of the.re-united parceners : but lands and houses, those 
not re-united shall entirely take, according to their 
shares/ 5 Concealed wealth, wliat- is capable of being 
bidden, by depositing in the ground, or otherwise, as 
as gold, silver, or the like. Such, tho.3e re-uniied, that 
is, of a .different womb, shall take: but landed pro¬ 
perty, the uterine brother [takjes]. Rine, horses, and other [animals], 


Therefor-?, the 
whole, and half 
brother, or any 
other lv,-united 
persons, share if 
equally. 

Vi. II. 


, Fixed property, 
the uterine bro¬ 
ther takes, conceal¬ 
ed wealt h and Mi¬ 
ni alI i h hare s w it h 
those re-united. 


I—Cole, Digest; 1st. 9 note. “In Logic, Anvya, and Vyatireka; the first is the 
relation of .events, of which whenever one occurs, the other also occurs • the second Is 
the connexion of circumstances, of which when one occurs not, t-ho other also does not 
•occur/’• 

2—Chapter 9ih, 211-12, MU, 1359, Jin. Va. 219, Digest 3rd, 473. 
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the uterine and he of a different womb [shall shareJ. AcCtn^-iihg .to 
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A me iu i'lfe 


fcmfti ehaiutrika 
explained os be¬ 
tween uterine bro¬ 
th era., : . 
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Mariana, he of a different worn!) alone, if re-united, will t 
houses, horses, and the like ; but it is not so noted in the text. 

According to the Smiti ChandrikS: • But if there e&jst only 
one species of property, out offthe [above sources, as J 
concealed wealth, land, kihe, and the rest,. the uterine 
brother alone, even not re-uhited, takes it.' The proof 
of this must be considered. Among uterine brothers, 
if some of them are re-united, butt other brothers not, 
nevertheless, those reunited alone will take the wealth, 
because community of womb, and re-union, exist as a double cause [of 
succession], Even so Gautama: “When a re-united 
CXI,IX. [parcener] dies, his re-united coheir shares his estate.” 

and Brhaspati: “ Two brothers, who become re-united 
through affection, [after being separated] share mutually.” 

16. Here, this is the refined sense: ‘ A son, whether re-united jvith 

his father, or not re-united, shall obtain the entire 

paternal share, since the power of intercepting the 

right to take a share, lies in die filial relation. Among 

, (several] sons also, when one is re-united, and the 
Those reumit eo, Wz / . •* - - • * - * 


•Th« son, suc¬ 
ceeded, i.U dll! ul- 
■ sea.' 


befi: 

re-uni 


ore otters 1 »ot other is not, .the re-united one alone [succeeds], by the 
unfed % text [para. 6th]; “ Of a re-united [coheir.] the re- 
13 fdted [coheir] ,J 


Ami the son of ,17. In a case of reunion, 'between a father, son, and 
one reunited,? : uc- any other, not being his son, the.son alone [sAiecdeds], 
coeds before oilier because the same has already been declared [para. - 8th j : 
reunited persons, by the'terms : “shall either give tvp, or shall retain, »c.” 


I11 other cases, 
tiiC parents; and 
first of them the 
mother. 


18. 


In an-assemblage of father, brothers 1 paternal 
uncles, and others, not being sons, re-united, the parents 
alone [take it]. Of them again, the mother is first, 
and then the father, according to Mad an a. 


19. But [after them] the brother, paternal uncle 
Then < he bvo- and the rest, shall even take and. share it [equally]: 
ther, palenud tui- for among them all, the state of union exiSts, as the 
cle, &c. 3 equally. cause whence their light of taking [shares] is derived.. 


20, So likewise, in an assemblage ot un-rcxinited brothers, re-united 
paternal uncles, half-brothers and others, ohoy even 
share it [in common], by reason of the two phrases 
[the one, para 10]: “If not reunited; but [a whole 
brother, if], re-mated, obtains the property : and not 
[exclusively], the son of a different mother (the other 
para. 5): “An of a reunited [coheir] the re-united 
mheir], so of the uterine brother, the uterine brother/ 


The brothers 
not reunited share 
mtk reaou:ed uu- 


21. In case of th e re-union of the wife alone, she 
alone takes it, from the same text; “of a re-united 
[coheir] the re-united [coheir ]/’ 


Tipi wife, if alone 
reunited. 
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In an assemblage of the other persons, reunited together with 
her also reunited, they alone [succeed]; she does not. 
Moreover, in connneneing the topic of reunion, both 
Qankha and NSrada have declared: 1 Among bro¬ 
thers, if any one die without issue, or enter a religious 
order, let the rest of the brethren '.divide his wealth, 
except the wife’s separate property. Let them allow 
a maintenance to his women for life, provided these 
preserve unsullied the bed of their lord ; but if they 
behave otherwise the brethren may resume that 
allowance.” “The maintenance of the daughter of 
such an one, is enjoined, to be made out of her father’s 
share: if still uninitiated, she will take a share [for 
[he died] after that, her husband shall support her.” 


If others ve.te 
reunited she dons 
not succeed, but 
must be maintain- 


As must tiie 
daughter, Who 
g'eijs also a share, 
if uninitiated. 


23. And here, like as no necessity exists for gifts in. honour of the 
deceased at the Abliyudayeshti sacrifice, because there 
Argument to eau be no doubt of the existence of materials for ity 
;?'¥*_ *:*‘*- f even, so, the term, among brothers, is. not [necessarily ] 
ic> S of rec l u i r cd, since from the very commencement, there is 

others only a certainty of the agency of reunited persons, in the 
shares, or like [succession], by death, or entry into 
religious order. , 


24. As for what (^Ankha, 3 in proceeding to expound reunion, says: 

“ Of those also, departed'for heaven without male issue. 
Among un-re- the property goes to the brothers : In defaul t of them, 
rboth parents wfill take it, or the eldest wife,” it, ae- 
rc-mkfcet| lg with cording to M&dana, is intended to fix the order of the 
other members of un-reunited brothers, and the others, upon, the death of 
the family the one dying reunited, subsequent to the death of his 
mother is first, paternal uncle, brother’s son, or half brother, with 
' whom he had previously made a reunion. And, ac¬ 
cording. to the same authority,- in this case also, first, is 
the mother, apd next,the father [para. 18], The eldest 
that is, she who [best] preserves her duty, 


In default of a wife, the sister ; according as Bhhaspati says A 
“ His sister also, is entitled to take a share of it. This 
law* concerns one who leaves no issue, nor wife, nor 
parent.” Some read, his daughter. In default [there 
fore] both of daughter and sister, the nearest sapinda 
succeeds. 


The sister, and 
tbuighh r; after 
them the nearest 
3apirt<ia. 


i -Mifr. 326. Jim. V». 177, Dig 
para. bill. 

2—This passage, from the VY das, 
understand it themselves. 


left imperfect, the fastris professing not to 1 


li 






itial fire [Adliyagm] 
procession [Adby6- 


Manu: 1 “ What. « given before the m 
what was presented in the brkh 
source of v&hanika] what was given in 
■urn's r'vo* datta] and what was received by her if 
xre six. } K , r mother, or her, ,father, are, den 
property of a woman, 5 

Six-fold, is here used in order to prevent 
smaller number, a [position J whi 
i not bsa; word o$icr in the following te* 
ay be more. *< Wh&t was given to a woman. b> 
iho. tafebsmd or a brother ; or received by lie 


its reduction to | a 
l borne out by the 


any other [ separate acqiu»iwLuuj> ^ 

Vishnu* likewise specifies 
Others speoifed. has been given to a woin 
her son, or her broth ex 
her before the nuptial fire, )>dhyagnyupi 
ed to her on her husbamVs espousal of 
what has been given to her by kindred, as 
and a gift, subsequent [ An v&dheyika],; 

3. In explanation of property given 
[Adhyagni'j and the other i 

"Kacli gift defi n¬ 
ed : 

’1st, befove the 
nuptial the* 

'2d, in the bri¬ 
dal procession, 

3d, through af¬ 
fection. 

:4th;' gift hub- 
sequent; 

5th, the per¬ 
quisite. 


i more [than those six]: <l Wliat 
,an by her lather, her mother, 

:*; what has-been received by 
again], what has been present- 
fomther wife [adhivedanikaj, 
well as her perquisite [Qulka], 
are a woman 3 s separate property- 

before the emptied fire 
:imk, K/rtyayana 4 says: 

___ the time of their marri- 

lc<li is celebrated by the -wise d* 

in’s property bestowed before the nuptial tire 
yagnika].” v< That again, which a woman re- 
s whilst she is conducted' from her father’s house 
ar husband's dwelling] is instanced as the pro- 
' of a 'woman, under the name of gilt presented in 
aridal procession [Adhyavahanika].’’ What, has 
giyeri to her through affection by her mothcr-in- 
or by her f dher-indaw; or has been offered to 
s a hokep of respect, is denominated an affection- 
resent [Pritidfltta].^ “ What has been received 
woman at time subsequent to her marriage, from. 
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'the family of her husband, is called a gift subsequent jAuv&Mieyika], 
and so is that vvhiob lias beep sindh iiy received from her own 
family 1 '"": Whatever is received by a woman as the value of •house- 
hold, utensils, pf beasts of burden, of milch cattle,: or ornaments of dress, 
or .for ATofks, is called her perquisite The .meaning is, when 

tl.io bride does not [as usual.] obtain household uten- 
CLII. fells and the i;est, then, vrhatever is given to her at the 

fiih, % super- time of her marriage as the price of them, is termed 
session. her perquisite. What she receives} on. her supersession 

[ adliivedanika] is explained by V#jjSavalkya : 3 “ To 

a womaxi, whose husband marries a second wife, let him give an equal 
mm [as avcbnipeusation] for the supersession, provided no separate pro¬ 
perty have been bestowed • on her :. but if any have been assigned, let 
him allot half '’ Jrl&lf, here rne^ns only so much ,as- will [Vheu added 
to her own property, make it] equal to the [prescribed] amount of 
feupersesfeion. 

4. Devaia : “ That which a husband has promised 
for separate property [strSdhana] must be made 
good by his sons, even ms a debt.” Promised, to his 
wife [striyai]. 

5, On the subject of giving property to wome**, Katyiyana further 
declares: “Separate property, excepting immoveables,, 
Nature and ife to be given to women by their father, mother, hus- 
amount nf a wo- brother, and kindred, according to their moans, 

property Setm?a " far as two thousand.” The wealth to be given exr 
1 ’ eludes iiumoveable-.-property, and’ must not exceed two 

thousand panas, according to Madana. So Vyfca:' 1 "A; present, 
amounting to two thousand [panas] " at the most, may be given to a 
womah, out of the wealth.” And this sum. of two thousand [panas] 
at the outside, is to be given every year, so that in a period of many 


Promise of dower 
is a debt. 












7. 


"Women, have 
310 absolute: pro* 
perty in tiveir'earn¬ 
ings ; or in any 
but, the first six. 
kinds. 


CIJII. 


In what they have ‘eafccied by the atte, or obtained from: friends 
or. those distinct from parents or the rest, women have 
no property; for thus says the same author: 1 “The 
wealth; whicih is earned by mechanical arts, or which 
is received through affection from any other [but the 
kindred], is always subject to her hu&tand’s .doxhimon* 
The rest is pronounced to be the woman’s property. 
However, though a text 3 says : “ A wife, a sou, and a 
slave, are [in general] incapable of property [Nirdhit.-- 
naj: the wealth which they may earn, is [regularly] 
acquired for the than to whom they belong : it also relates [only] to 
wealth earned bv mechanical arts and the like. It is moreover agree¬ 
able to reason, to refer this also to their not having absolute dominion 
in wealth received on their supersession [Adhivedanika] and the rest. 

8 . Again, though Manu says : s “ A woman should haver make ex¬ 
penditure from the goods of her kindred [which are] 
Jo some; kinds, common to [her aml| many ; or even from the pro- 
they possess ah- pertv of her lord without his assent.' * (E&penait'wre, 
*olttte property. is disbursement,) yet, in some kinds of wealth, they 
are declared to possess sole property, by K4ty£yana d “ 1 hat which is 
received bv a married woman, or. with a maiden, m the house ot her 
husband, or of her father, from her brother or from her parents, is 
teiToed the gift of affectionate kindred [Saud%akam|. _ the inuepew 
donee of women, who have received such gifts, is recognised in regard 
to that property, for it Was given by their kindred to soothe them, anu 
for their maintenance .” “The power of women over the gifts at then- 
affectionate kindred is ever celebrated, both in respect oi donation and 
of sale, according to their pleasure, even in the case of immoveables. 

h Bat over immoveable property given them by 
their husbands, they do not possess full power, from 
this text of NiCrada: 5 . “ What has been given by 
an affectionate husband to his wife, she may consume 
she pleases, when he is dead, or may give it away, 
excepting immoveable property- '( a J 
The non-existence of absolute power, in husbands and the rest, 
over women’s property, is declared by the same 
author ;'’' “ Neither the husband, nor the son, nor the 
father nor the brothers, can: assume the power over a 
woman’s property, to take it or bestow it: If any of 
these persons by force consume the woman’s property, 
he shall be compelled to make it goodmvith interest. 


But riot in. ini* 
mot cable property 
;iveu by ibo hufc- 
mud. 


CiJV. 


m 


Husbands ami 
oilers do nut pos- 
aca# absolute 
power, wo- 

uvea's property. 


2-Of Manu. Chap. 8-416. Cole, on 0&%. 


4—Mit. 360. Cole, on Ob%. p. 26-28. Hj». \k. 7J>. Digest 
adings noticed, our author reads ‘bllratuK and 


l —Jim. Vi 75. Digest 3rd, 506. 
p. S32. Digest 2nd, 100-244. 

' 3—Chap. 9hi, »90- ' . 

, c Obli^. '28-233, Digest 3id, 678..Ttui. Va. p. ~G. M,t. p. 884, aliere it 

attributed t(> yis?v:ju. , . . 

■ c-lta. Va. 77- Digest 3rd, 574., where it » attributed to Katyapn* ■ 

(a) See |§ d K^UummdiY. Kuyr^ Pi fa, ! MsukH. C . Kcp,5^ 38, Oi, m 


feipis 
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and shall also incur a fine. If such person, having obtained . her con* 


tencej appropnaxc ine ci wuunm uiumg wc.u uy^, <* j«ou 

king must punish with the seVeritiy due to thieves “Such omi- 
inentnl apparel, as women wear during the' life of their husbands, the' 
heirs of the husband shall not divide among themselves: they who do 
so, are degraded, from their tribe;’ Wear, meaning; things worn by them, 
which ha ve been given to them for the purpose by their Imsbands or the 
others. Dey&la :* w Her mamteriahee, ornaments, perquisite, and gain, are 
the separate property of a. Woman; she.' herself exclusively enjoys it, and 
her husband im no right to it uide»ssindistit'.ss ^If 
he let it go on a fake consideration, or consume if, he 
must repay the value, to the woman with interest but 
he may use the property of his wife, to relieve a dis¬ 
tressed son” Mai/ntenance, wealth given her by her 
father, or the others, for the purpose of subsistence. 
Gain, interest [or profit]. To fat go, get rid of >r and 
give t\ way, have all the sumo. meaning in. this plane. 
The word s?.m is here used in its general sense, for [any 
member of] the family.- f&jhavaikya^ kf iV husband 
is not liable to make good the property of his wife, 
taken by him in a famine, or for the performance of 
some religious duty, or during illness, or while under restraint.” Here, 
by usin^the word husband alone, it is virtually declared, that woman’s 
private property must not he taken by any other but him, even when 
distressed by a fahiine or other calamity. Rdigioiis dutU sysueh as are 
indispensable. Under restraint, in prison. 


Though ft hus¬ 
band [hut none 
else] may f ake *t 
under 'Certain cir¬ 
cumstances, . 


CLY. 


without being 
compelled to re¬ 
store it. 


11. In some 
■ res 

, A hubiiand iu 

fcotie ■ may¬ 

be compelled, to 
restore it. 


e cases a husband, tlrough unwilling, may be forced to 
restore it; for, says Devala:* But if the husband have 
a second wife, and do not show honour to his first wite, 
ho shall be compdleri by force to restore her property, 
though amicably ieUt to him. If suitable food, raiment, 
and dwelling., be withlield front the svoman, sht may 
| property,] and take a share [of the estate] with the 


exact her own t 
co-heirs ” That is, at their hands 


1—Chapter 8lh, 29. 

2— Chapter Oth, 200. 'Mik 375-273. Digest 3d, 571. Reports 2nd, 407 

3— Jin. Vv, fi 3 and the note there. Cole, on Oblig. 233, Digest 3rd, 577 At the 
present das where the woman's dower is high, it is put out at interest, which is the 
meaning given to gain, by Jim, Va. nod his commentators. 

4—".Di*23t od, n / / > 


5 —Cole. Mil =574. Jim. Va. 77. Cole, on Oblig. 333. Digest 3d, 578. q. v. Report# 
1st, 371. 


6 - Jim. Va. 77* Digest 3d, 581, but by both it is attributed to Katyayana, and 
fnecl to the foregoing texts of that ftkthor. 




. • 


B 


HINDU' LAW--BOOKS. 



This, hdwever, relates to a virtuous wife, for a wicked one 
should receive no portion; and accordingly, the same 
A -wicked wife author .pays : 1 But a wife;, who does malicious acts 
gets no separate .injurious' to.-lior ..husband, who acts improperly, who 
property or pur- ( j es t, r py s J^is effects, or who takes delight in. being 
-faitliless to his bed, is held unworthy of separate pro¬ 
perty.’ And again •?, " Wealth was conferred for the purpose of defray¬ 
ing sacrifices ; therefore distribute wealth among honest persons, not 
among women, ignorant men,, or such as neglect their dirties.” 

13, The right, of succession after a woman’s deeease, that [part of 
her] private property which is entitled a gift subse¬ 
quent, [Anv6dheya{7>/| is thus settled by Manu: s " What 
she. received after marriage | AuvSclheya J from tlie 
family of her h usband, and what- her lord may have 
given her through affection fpritena] shall he inherited, 
even if she die in Ids life-time, by her children j Praj^ j.” 
The term children is thus explained by the same 
“ On. the death of the mother, let all the uterine brothers, 


The successors 
to a. tvomatfs pro- 
perf.y are lief 
children. 


CL VI. 


au thor : 4 


m':. 


and the uterine sisters, equally divide the maternal estate. 




Argument against, 
the reciprocal 
rfeht'a, of the 
sons and the 
daughters. 


wwrmwm- 


■i 


Among dangle 
ters, the unmarried 
are first, sharing 
with sons. 



■ 


■ 


rate 


1 .4c When, from non-existence of daughters and the rest, the 
right of inheritance devolves even to the sons, from their 
connexion,; then it becomes reciprocal When this 
right is taken up by unmarried daughters, then [the 
son’s succession, arising from] that-conn exion, is at end: 
but, according to the Mitakshar#/ 1 4 it is not declared 
that the succession pertains [equally or] reciprocally 
to the brothers and unmarried sisters/ yet, it has been said by others . 
* It is declared, that tho^e. is no original connexion of sons and daughters, 
in property received by . f their, mother after marriage [An.vhd.heya], 
or given by her husband t!ffpi%h affection [Pritidatta] 


fly 

■ 


m »J 


i 


jpffel 


15. The distinctions hi succession among daughters, are pointed 
out by Manu: 6 ; A irdniaus,property goes to her. chil¬ 
dren, and the daughter is a sharer with them, pro¬ 
vided she be not given away ; but it married, she re¬ 
ceives a mere token of respect.” Is a sharer, s hares 
equally with the sons. Not given anvdy, lumiarrieff 
It means, that if there be one [unmarried], then the 




41i$§ 

Istei 




1— Digest 3d. 583. Ante see.. 8th, para. 8l.h, but the reading there is somewhat 
different. 


liflp 


9th, 195 


-Ed. 


mk 


From am ‘after* and diMya ‘to bo. received/ 

Mil. 329, Digest 3d, 580. 

4—Chap. 9tb, 192. Mit. 370., Jfm. Va 7.S, Digest 3d, 587 
Page 371. not quite in the words of our author. 


V v: */• •fflSrfrr• . o' Tv 


iippii 


6—It is not a text of Manu, but of Brhaspati, quoted by Kuliakain hisgloa* on the 
above text of Manu, and likewise m Jiim Va. 73- and Digest 3d, 589. Of the rcodings 
noticed, our author follows that of 1 labbate raana inalrakam/' and himself, in parti. M 
refers it to Bfha$p.ati. 


. 

fflpl 
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martffed [daughter] receives a mefe tokeTj of tesjwct, that ra/ only some¬ 
thing Tf tBero he no unmarried daughter, 

■ II :p>& unmar> ik& slxare of th&-m&meil dangkter is equal to that of 
jried, tW married the brothers-, according 00 • the text of Ivaty%ana : 1 

•“ Married sihters - -shall shave'; with [brothers or] kins¬ 
men” 


ones share mill 
sons, 


13. Bocae trifle also m ast be given to the daughters of those 
The daughter’s daughters,, according to the text of Mann •? “ Even 


SitS 

ml 


diitighr ors 
something- 
GLVIL " 


ret- 


to the daughters -of those, daughters something should 
be given, m may be fit, from the assets of their mater¬ 
nal grandmother, on the score of natural affection.’ 


M 


. m 


But all acquired by marriage'’ ’[Yautaka]' goes to the unmar¬ 
ried daughter alone, not' .to the son. So a prior text 
of the same.: 11 “ Property, given to the mother on her 
marriage [Yautaka] is inherited by her [unmarried] 
daughter”" Property, given on her marriage , what¬ 
ever is received by her at the time of ma m age or 
other [ceremony] whilst seated together with her hus¬ 
band ; for, according to Madana: . c The word Yautaka, is, in the 
Nighaiitu, derived from their being then joined together [Yuta].’ 


all property ac¬ 
quired by marri¬ 
age, the daughter, 
and not the sou 
takes. 


atiBSHki 

i® 


18. In respect to woman’s property, before -enumerated 'n the 
texts of other sages, distinct from that acquired 


fig 


All the proper¬ 
ty, except tvvo 
kin els, . goe'a to 
d*ii^hters/uxi mar¬ 
ried or improvid¬ 
ed. 


subsequent to - marriage [Anvadheya] or through 


their husband’s affection [Pritidatta,], these distinc¬ 
tions are declared by Gautama ,} " A woman’s pro¬ 

perty goes toiler daughters, unmarried or unprovid¬ 
ed.” Unprovided, such as are destitute of wealth. 


■£& 


19 The daughter of a Brahma,ni wife, however, shall take the 
wealth of her step mother; thus Manu :h “ The wealth 
of a woman, which has been irt any manner given to 
her by her father/ let the Brahmini damsel take; or 
let it belong to her offspring.” By giving the particle 
or the sense of * and,’ we have it. ‘ and shall be shared by [her issue].’ 
Some’say, that the word Br&hmani is used to denote any girl of equal 
or superior caste, but the proof of this must be well examined. 


A distiiiction 
when wi ves of dif¬ 
ferent ctoss exist. 


f#sy 


■ 


20 . 


If there be no daughters, then the issue of 
In default of those daughters succeeds, according to the text of 
daughters, their Nirada * “ Let daughters divide their mother’s 

•. A “ " .wealth; or, on failure of daughters, their male issue 

[tad anvaya.”] 


issue succeeds. 


PIHh 

■ 

. 


■I 


1-Digest 3d, 594. 2-Chap. 9th, 193. Mit. 270. 'Digest 3d, 600. 

3—Chap”|h/ 131, Km. Vi. 82, and liotfta. 4— Ante, Sec. 8th, para, 1ST. Reports 
448 

5—Chap. 9th, 108. Mil. 372. Jim. Va. S3. 

0""' 

issue, 






m 


6—Mit. 370 and note. Stw. Va. 82. In the former, it is translated “ their male 
e,” in the latter, “her male issue,” our author prefers the former: seopuya. 28. 
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21. A distrifetion among daughters by different mothers, as well 
as among the different daughter’s sons, to be just, 
must he apportioned .after the example of that pre¬ 
scribed for the nous of different fat hers, where the par¬ 
tition is .wording to their father’s shares [not to the 
number of the sons of each father.] 1 


Thatrilnilion 
mcrng daughters, 
and among their 
sous, is accord¬ 
ing to mothers. 


22 . 


The issue of 
the daughters, 
succeeds on their 
default.. 

CLVIIL 

Sons take the 
property, if the 
debts are equal to 
it, or more. 


However, Y£j2avalkya says : 2 14 The daughters share the mi** 
si due of their mothers property, after payment of her 
debts, and the issue succeeds in their default” And 
here again, some say, the word .issue [anvaya.] .has 
reference to the offspring of the daughters; whilst 
others hold, that if she leave no daugh ter, even her 
sons may take it, sihee the word tad * 3 in the text of 
Karada above, distinctly points out the mother alone; 
and this [first] doctrine agfdes with custom. The re¬ 
sidue after 'payment Of her,, debts ; ou this subject 
those acquainted with the ancient law have declared, 
that the sons alone must take the'property, [if only] 
equal to, or less than, the amount of debt. 


On failure of 23. If daughters or the rest do not exist, the sons, 

daughters and grandsons, and the rest must take it, for thus it is 
their issue, sons, declared by K4ty £yana: 4 “But on failimr of daugh- 
and their issue. ters, the inheritance belongs to the son.” 

24. 


The right of 
the daughters and 
their issue, ,co n- 
fined to the six 
kinds of property 


This right of inheritance, of daughters and the rest, in the mOr 
ther’s property, exists only in wealth given before the 
nuptial fire [adhyagnij and in the bridal procession, 
jadhyftvah anika,] and the other [kinds) above re¬ 
corded in the texts [paras. 1—2—3,] apecify ing wo¬ 
man’s, property ; for, if relating to all wealth in which 
their mother has any property, it would go to set 
aside those texts [limiting it to six.] 

25. From this we must understand, that the often repeated term 
4 woman’s property/ which Bfhaspati, Gautama, and 
The term £ wo. the rest, have adopted ; for example : " A woman’s 

man's property . .~ ■ .• 

cojilined to the 

preceding texts. .. . - m ,- v . 

the luce, relates even to the texts above delivered. As 

many again as?, even without actually keeping the phrase, * wofoan’s pro¬ 
perty/ have parallel expressions, such as, 4 divide the maternal estate/ 
[Malm, para. 13,] or the like, all those in like manner have reference to 
the same texts, by a combination of objects having the same origin. 


me u:cju, u'vv ^ <tu'<puviVA , iva rMiijjj.*- . jtx . wujuj«*iio 

property goes to her children[para. 15,] A wo¬ 
man’s property goes tp her daughters/’ [para. 18/] and 


1—See Section. 4il», para. 20. 2~—Mit. 266-7-368. .Hm. Y L 82. 

3- Our compilers read tada, following the modern Benares copy, but it k evidently 
wrong, the whole argument running on the word l ad as a pronoun/ 

Jim. Ta. 82, Digest 3d, 59k 
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However, the text, of Y*juavalkya:> “Let son* divide equally 
both the effects and the debts, after [the demise olj 
their two .parents relates to [what is] acquired .>y 
the act-..of partition and the like, with t-he exception 
of' that declared hi the above texts [as woman s pro- 
•petty.’] From this it ia clear that, it there be daugh¬ 
ters, the sons or other heirs even succeed to the 
mother*s. estate, distinct from that part before described 
[as woman s property. J 


‘Woman’s pro¬ 
perty.^ ap'excep¬ 
tion, to tine g[We- 
ral right of sons. 


CLIX. 


2? Again if there be no otepring of eitlihr sex, the further [succes- 
On' of .sipt'3 is drifted by Yajnavalkya/ referring,to the 

offsprui” theku»- almvemenhiOned womati’siproperty : " Her lunmner 
[BSndhava] take it, if she die without issue. 


men succeoa. 


28. 


The same author expounds the succession of kindred. [Ban - ift 
dhava] to be according to the different kinds of marri¬ 
age A The property of a childless woman married in- 
the form denominated BrJtluna, or in any,of the other 
four [unblamed inodes of marriage,] - goes to her hus¬ 
band : hut if she leave progeny, it will go to her 
daughters; and in other forms' of marriage [as the 
Xsura, &c.] it goes to her father, and mother, on failure of her own. 
issue ”’| [lit the one ease.] if there he no husband, then the nearest to 
her in his [tat] own family takes it; and [in the other ease], if her 


• 'Their riphi de¬ 
pends cm Hie par¬ 
ticular form by 
which the woman 
was married. 




foblier do not exist, the nearest to her in [her] father’s family succeeds, 
ffer the law that,;] “ To the nearest sapinda, the inheritance next be- 
lonc;s,” as declared h;y Mann* denotes, that the right of inheriting her 
wealth, is derived, even .from nearness of kin to the deceased [female] 
under discussion—-uuo, though the Mi t Ak sharA* holds, that on failure 
0 f the husband, it goes to his [tat] nearest kinsmen [sapinda] allied by 
funeral . dilationsand, ‘ on failure of the father, then to his [tatj 
nearest sapiudaayet, from the context it may be .demonstrated, that 
her nearest, relations are his nearest relations; and [the pronoun tot 
being used in the common gender,] it allows of our expounding the 
passage * thosenearest to him, through her, in his o wn family for the 
expressions are of similar import. 


■ 


I 


29. 


In the Brahma or in any of the other four, relates to the BrUh- 
manical class, on account of these [rites] being the only 
these* itas^a'&if* ones lawful in respect to them. But as the G&ndharva 
fcreet in the dif- rite is also lawful to the Kshatriya class and the rest, 
fecent classes. so also, the wealth of her who has been married, ac- 


22 


The last hemistich of this text was quoted above, para. 


1— Mit. 263. Jim. Va. 55. 

See section 4th, para. 17. 

2— Mit. 367, Jim. Va. 01. Digest 3rd, 613. 

3.Mil. 368. Jim. Va, 86.. Digest. 3rd. ^606. These rites are explained, Digest 

3rd, COd. 

4—Chap. 9th, 187. Mit. 347. Jim, Va. 217. Ante section Sth.para. 19. 

6— Pisre 308. The correctness of this version is doubtful, 

. m 

. 


Ilifl 






sMIti&iM 







Daiva, i^rsha, G4ndharva, or I’ 
she die without issue.” “But 
A' lUra, or on either of the tw< 
darned, on her death without 
mother and her father,” 

JO. On failure of the husband of a deceased ■woman, if married 
_ . a according to the Brahma or other [four] forms ; or of 
^ Heirs Ol a wo- her parents, if married according to the A'sura or other 

hcrhuiband/ arid tw0 tlie heir,s to the woman’s property, as ex- 

parents, defined, pounded above, are thus pointed out by Bihaspati :* 
f^ e in °ther’s sister; the maternal uncle’s wife; the. 
paternal uncle’s wife; the father’s sister; the mother-in-law. and the 
wile ol an elder brother, are pronounced similar to mothers. If they 
leave no son bom in lawful wedlock, nor daughter^ son. nor his son, 
then the sister’s son and the rest shall take their property.” Here must 
be understood, ‘on failure both of the daughter, and also of her 
daughter, because only on failure of them does the right of inheritance 


and, if. 
r called 
,,].isor- 


pertain to the son bom in wedlock, or to the daughter’s son. 

Id. In respect of property given by the kindred 
clhu] at an Asura marriage or the like, KatySyana 
: 3 “That which has been given to her bv her 


The son in that 
case iuherits pre¬ 
sents from kin- 
tired. 


3^. But op. the subject of the perquisite, Gauta- 
holds :* “ The sister’s perquisite belongs to the 
me brothers y after [the death of] the mother.” 

JJ. But what ^atikha says: 5 “ The lover [may take back] his 
nuptial present [on the death ol his betrothed mis* 
tress], must be understood of one, dying previous to 
the celebration of the marriage.. Here it is further 
remarked by Yajilavalkya :A “If she die [after troth 
plighted], let the bridegroom take back the gifts which 
lie had presented; paying however, the charges on 
both sides. ^ The meaning Is, that the husband may 
take back, il his bride be dead, what remains of the 
perquisite previously given, after calculating the ex¬ 
pellees, incurred by himself and by her father. 


And the bro¬ 
thers get the per¬ 
quisite. 


Gifts to be res¬ 
tored to the bride¬ 
groom. 

cm. 

When the bride 
dies before mat* 
riage, deducting 
charges. 


Va. 96. Digest 3417. In the translation of Jim, VI 
put for his wife, and the paternal uncle's wife is not noticed. Tin 
be fofmd in the Digest 3d, 613, except that his son is there explain 

3—Jim. Va. 96. Digest 3d, 594-615, In both, it k 'husband, 

$ “-Mit, 369, Jim, Va. 94. Digest 3d, 614, Ail the author ilka 
version against Jirrmfca Vahana, 

5—-Digest 3d, 614, 6—MU. 373. 






V YA VAHA'fiA. KAYt/KKA. CHAP. IV. SECT. XI. 107 

84. Oa some points BauddhSyaiia records a distinction 1 4 The 
wealth of a deceased damsel/ let the uterine brothers 
Presents by the themselves take. On failure of them, it shall belong 
maternal 'kindred.,, io the mother; or if she behead, to the father/ 5 Those 
the/vs ofVdeccas- skilled in the ancient law have declared, that this re- 
sd daraaol ' lates- to ornaments or the like, presented by the mater¬ 
nal grandfather and the rest, at the time of betrothal, 
to a girl [who afterwards] dies before completion of the marriage. 
Here ends the subject of woman’s property. 


SECTION XL 

Of exclusion from inker itdnter -(Anarhga), 


1. Yajfiavalkya says r “ An impotent person, an outcast and 
his issue ; one lame, a madman, an idiot, a blind man, 
Persons exclucl and a person, afflicted with an incurable disease, as well 
as others [similarly disqualified], must be maintained, 
excluding them, however, from participation.” His 
issue, means the offspring of an outcast. 


ed from inherit¬ 
ance ; mast be 
maintained. 


but may recover 
their rights. 


% If, after division, virility or the other [absent 
qualification] be regained, by medicine or other means, 
the person will then receive his share, like as a son 
born after partition [does], 3 

S; Mahd says : 4 a Impotent persons and outcasts ; persons born 
s t blind or deaf; madmen, idiots/ a) the dumb, and such as 

Disinherited per • p a V e lost a sense [or lirobJ nirmdriya], are excluded 
*ons enumera ,e . f r(?m a share of the heritage ” Have lost a sense , de¬ 
prived of the nose j or smell, j or the like. Narada also declares : 5 “ An 
enemy to his father, an outcast, an impotent person, and One 
formally expelled (ApayStrita), take no shares of the inheritance, even 
though they be legitimate much less if they be sons 
CLXII. of the wife by an appointed kinsman.” 0 One afflict¬ 

ed with an obstinate or an agonizing disease, an idiot; 
one insane, blind, or lame, mast be maintained by the family, but 
their sons take the shares [of their parents. ] 


1—Mit. 374. Jim. Va. 90, Digest 3d, 612. • 

2 — Mit. 360. Jlm.Ya. 103.'.Digest 3d,..321. Reports 1st, 412. 

3 —Ante Sec. 4th, para. 35, 4—Chap. 9th, 201. Mit. 361. The term 

•Nirindriya. Is explained, in Jim. Va. 103 note 7. Reports 1st, 78. 

it. 361, Jim. Va. 104. Digest 3d, 303. Reports 1st, 78. Our author adopts 
e readings, noticed by Jim, Vk. but takes that of ^ankha’s text, below. 

1 6—Digest 3d, 303, 

fa) The mental incapacity which disqualifies a Hindu from inheriting on the 
ground of idiocy is notnecessarily utter meat al darkness. A person of unsound mind 
vho h as been so from birth is in point of law an Idiot. The reason for disqualifying a 
Hindu idiot, is bis unfitncs.s lor the ordinary intercourse of hfe. Tirmmiagdl Animal v. 
llamas ami Ayyangdr^ l Mad. H.G. Rep. 214, Of. Co. Lit!. 247 %-rrEd, 


5—Mifc 
none of the readings 
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1* onnally expelled, one turned out by his kinsmen •with the cere- 
, mon y of kicking down a water’pot or the like, for high 
the^ tom ^ason [K^jadroha] or a similar crime, according to Ma¬ 


ly expelled/ 


dana. It properly applies to one who goes across the 


sea in a vessel or the like,,to another quarter of the 
globe, lor the sake of a livelihood ; [for] 1 : “ Communion, is not permit¬ 
ted with a Brahman [Dvija] who has passed the sea. in a ship; even 
though he has performed penance for it \ therefore, connexion with 
sueli an one in this age of the world, is reprehended. And no form ia 
laid down for performing the ceremony of kicking down the waterpoi, 
Ari ; , or for expulsion for high treason/ Cankha and Likhi- 

of degradation. ta ;S “ f -“ ie heritable right of him who has been formal¬ 
ly degraded [Apaydtrita], and his competence to offer 
oblations of food and libations of •water, are extinct.” 

Vasishtha ; * 3 “ They who have entered, into another order, are 
debarred from;shares.” Here are meant the perpetual 
student, the hermit, and the ascetic. K&tyj&vana 4 
“ But the son of a woman married ini irregular order , 
as well as he who is produced through a kinsman 
[Sagotra], and an apostate from a religious order, never 
obtain thff m 


5 . 

Persons entering 
another order de- 
barredi’rom s ha res 
and aotis of wo¬ 
men married in ir- 
regular oidtir. 


6. [Produced] through a kinsman, means one born of a woman 
Explanation of marrie . (J to one of her own [Sagotra] relations. The 

that term. $on °f a woman married in irregular order, means, ac¬ 

cording to some, the Ksh.eferaja, Kanina, and*:other sons. 
But, when t]ie mairiage of a younger daughter has been celebrated 
whilst her eldest sister is still unmarried, they are then both said to be 
f out of their orderarid this is the proper application of the term 
CLXnjU .[Akrama.] If he be of the same class as his father, his 
If .of fiie same qualification for inheriting is declared by the same 
class us the father, author 5 : “ But the son of -a woman, married in irre- 
j he .W m l m " gular order may be heir, provided he belong to the 
same tribe with his father : and so may the son of a 
irum, belonging to a different [but superior] tribe, by a woman espoused 
in the tegular gradation. 

7. Also, if sons be begotten by a husband on a wife sprung from 

, a higher class, they shall not take the inheritance, lor 

ofM^eK fchus M the saMle ^lor fi « The son of a woman 
not inherit. married to a mail ot inferior tribe, is not heir to the 

estate. Food and raiment for life are considered to be 
duff to him by his kinsmen.” 


1 —General note to Manu, Smrti (3). 

2—Digest 3rd, 300. Jim, XL 101, which attributes it to A'pastamba. 

3—Mifc, 355-361. Digest 3rd, 32*7. 4—Jim. Va. 101,and notes. "Digest 3d, 325-6. 

5 j-6—Digest 3d, 326;Jim. Va. 105, Of the readings mentioned,our author ha$; 
(grassachhadanam atyantam 5 
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8. If there be other sons endowed with good qualities the in¬ 
heritance is not to be taken by a vicious one ; tor says 
■A Vicious SOU WaJlu a « ^11 those brothers, who are addicted to any 
cte m, »hum, . lose their title to % inheritance.’’ Bihaspatif 

UotiiM Bjitocw t. „ born of a woman equal in class, a son desti¬ 

tute of virtue is unworthy of the paternal wealth ; it is declared to be¬ 
long to those kinsmen who offer funeral oblations to the deceased, aim 
are of virtuous conduct.” " A son redeems his father from debt to 
superior or inferior beings ; consequently there is no use tor one who 
acts, otherwise.” 

9 But all those excluded from' participation must he maintained 
, , during the rest of their lives, by those Who get the 

ed Tom 3 to estate, from this text of Manu s : “ 
iuice must be wise man. should give all of them looa ana laiment, 
iiiainlained, as without stint, to the best oi his power : for he who 
long as they live. gives it not, shall be deemed an outcast/' (without 
stint-i's IgTiifies ' as' long afei they live,*) as well as from the foiegoing 
one of Y4j&avalkya [para. 1 :] "Those excluded from inheritance, 
must still be maintained/’ 


ltt 


Those who have entered into another order, and outcasts, as 
well aa their respective sons, are not to be maintained. 
Except those Thus Vasishtha says : " They who have entered into 
entering another another order, are debarred from shares [para. 5]; as 
order, outcasts, ,j g0 an j m potent man, a madman, and an outcast y but 
illeiv sons, ] e t the impotent and madman , (receive) a mainte- 
CL\iV nance/*' Here, the maintenance of two only being 

mentioned, is meant as an indication that the others 
are excluded. Devala :* “ When the father is dead [aawell as in his 
life-time,] an impotent man, a leper, a madman, and idiot; a blind 
man, an outcast, the offspring of an outcast, and a person fraudulently 
wearing the token [of religious mendicity,] are not competent to snare 
the heritage : food and raiment should be given to them, excepting 
the outcast/’ Wearing the token, assuming a prohibited mark [huga]. 
Bauddh^yana : 5 "Let the co-heirs support with food and apparel those 
who are incapable of business] as well as the blind, idiots, raipotenu 
persons, those afflicted 'with disease and calamity, and. Others who are 
incompetent to the performance of duties, excepting however toe out¬ 
cast and his issue.” Even those degraded from the life of an ascetic, m 
well as their sons, are neither* of them to be maintained, accoi dmg to 
Madana and others. 


1—Chap. 9th, 214. Jim. Va. 102. Digest 3d, 299, 

2—Jim. Ya 102, Digest .3d, 301-2, where the term £rotny& is applied to the kins¬ 
men them selves, as an illustration merely. 

3—Chapter 9th, 202. Mit. 362. Reports 1st, 412. 

4—Jtm. Va, 103. Digest 3rd, 30i. 5-J'tm. Va, 101. Digest 3rd., 316. 
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mxpvf law-boox#. 



The qualified 
sons of a disiuM* 
vited man, may 
inherit; with cer¬ 
tain exceptions. 


I I. Bui; tiie blam less sons, even, of one from these causes disin¬ 
herited, shall take a share, according to the text of 
Vishnu ; l ff The legitim ate sons, even of these, [are 
sharers of the patrimony; j bat not the -sons A born to 
a degraded man after the commission of the act which 
caused his degradation, nor those who are procreated 
[on a woman of a higher class, that is] in the inverse 
order of the classes : their sons do not participate, even in the property 
loft by the paternal grandfatherand this of Yfijuavalkya”: 3 But 
their sons, whether legitimate, or the olfspring of the wife by a kins¬ 
man, [Ksh&traj&j are entitled to allotments, if free from similar 
defects. ” 

H. 


Y^jfiavalkya^ delivers a special rule concerning the daughters 
and wives of these : "Their daughters must be main¬ 
tained likewise, until they are provided with hus¬ 
bands/ 7 "Their childless wives, conducting them¬ 
selves aright, must be supported ; but such as are un¬ 
chaste, should be expelled; and so indeed should those 
who are perverse/ 7 If she be unchaste > a woman rmtst 
be turned out of doors, and without a..maintenan ce.(a) A perverse wo- 
man also should be turned out: of. .doors, but a maintenance must be 
provided for her, according to Mariana, and others. 


Special rule-for 
their wives and 
daughters, 

CLXV. 


CHAPTER V. 

NON-PAYMENT OF DEBTS ,—).] 


SECTION I 
Of Loans in General 

I. Bihaspati / explains, on this subject, the rules for regulating .a 
creditor’s conduct, ox % transactions r vf A prudent lender 
horns. should always deliver the thing lent, on receiving a 

• • pledge [Bandhaka] of Adequate value, either to be 

OLA , used by him, or merely kept in his hands ; or with a 

sufficient surety [Lagnaka], and cither with a written agreement, or 
before credible .witnesses*” A pk$ye, such as this, when the pawnee 

i—Digest, 3rd, 31& 

107- Digest 3rd, 322. Reports 2nd, 669, properly applj- 


2— Mit. 363. Jim. Va 
i ng to paras. 1-2, but omitted. 

3- -Mit. 30S. Jim* VI 107 


Digest 3rd, 342. Reports, 1st, 412. 


(<*) See Yajmr&lkp. ii. 283 — 286 : Case No , 2 of 1823. I Mad. Sel. Dec. 366. 
M. $* 1857, p. m 8. A. No. 309 of 1862, 1 Mad. H. 0. Rep.—M 

(/?) UnMimu (from fm ‘ debt 7 and dd&wm f taking’) means * Recovery of debts 
by l«gal process/— m. 

4—Digest 1st, 10. Strange's Elements 1st, $6*306. Dhauika, (Jttamarnika—a 
lender, obligor, creditor. Bnika, Udhamarnik,—the borrower, obligee, debtor. 
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promises, ‘ A s long as I fail to clear off thy debt, so long will ! not alien- 
die, either in gift, sale, mortgage or other inode, this house, field, or 
other [pledge/] Surety, one standing in the debtor^ room. The same 



author says: 1 * “ That loan [iim] which,, increased to four times 'or 
eight times the principal, is [thus] 'received back, without apprehen¬ 
sion of sin, from an abject or distressed person, is called a loan on 
interest [kusida/’J 

2. K-StySya^ar ^ Stipulated interest [karitaj is that which has 

been specially [and freely] promised by the debtor, in 
Interest on a time of extreme distress, above the allowed rate,” 
them. u When any one pays interest from time to time, it is 

recorded as ;Qp:h5yiddhi or hair^ivterest^” From 
time t® t ime, means interest is to be paid by the day, month, or year, 

3 . Y^jSavalkya : 3 “ An ■ eightieth part [of the principal] is the 

monthly interest, when a pledge, has been delivered : 
The rates of it. otherwise, it may be, in the direct order of the classes, 
two, three, four, or five id the hundred.” Otherwise 
if there be no pledge; for Vy&sa 4 * says: “ Monthly interest is declared to be 
an eightieth part of the principal, if a pledge be given , a sixtieth part 
ia to be paid, if there be [only] a surety ; and if there be neither pledge 
nor surety, two in the hundred [may be taken from a debtor of the 
sacerdotal class.]” Y Ajffava Iky a 6 ordains ; “All borrowers, who travel 
:h vast forests, may pay ten, and such as traverse the ocean, 
twenty in the hundred They must pay it, as shewn 
CLXYIL by,the last half of the couplet: “To lenders of all 

classes [according to ciroiimsthnees;] or whatever 
interest has, been stipulated, by them [as the price of the risk to the 
lender/ 7 ] 

4 Vishnu says.: “ In all the classes, if a person borrow money 
under agreement, as, e I will repay it to-morrow/ but 
Whea dae witiv- should for his own profit not pay it, the lender shall 
out stipulation. receive interest from after [the term fixed/’] The in¬ 
terest on a thing letit for use [Y$ehita,’j is thus declar¬ 
ed by KAtyayana : 0 “fib who, having received a chattel lent for use, 
goes to a foreign country without restoring it, must pay, interest, ac¬ 
cording to the value of it, after one year.”— 7 : " Though a loan be 
made [expressly] without interest [Uddhtfra,] yet, if the debtor pay 
not the sutri lent after demand, but [fraudulently] go to another 
country, that sum shall carry interest after a lapse of three 
months/ 7 — 8 : “A debtor, who even residing in his own.country, pays 

■1— Digest 1st, 11. 8—Digest 1st, 60. Colebrooke on Oblig. 34. f or interest, 

see Strange, 1st, 

(r) Giwing likp the yikha or single lock of hair left, at tonsure.— Ed, 

3—Dijjpsilati 99. 4 -Digest 1st, 1(>1. 

5—Digest 1st, 42. 

0—Digest 1st, page 36 and 37, for the, different readings. 

7— Digest 1st, page 46. Strange 1st, 286. 

8— Digest 1st, page 104, where it is ‘ three seasons.’ 
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not [the debt] after more demands than one, shall be forced, however 
Unwilling, to pay interest on it, though not stipulated, [after the lapse 
of one year.”] And Nfewia 1 says There shall be no interest, with¬ 
out a special agreement, on, valuable things lent through friendship, 
[for use, not for consumption] ; but, even with put agreement, property 
so lent bears interest after half a year.” JK&tykyana 8 : “ What lias 

been amicably lent for use, shall bear no interest until it be demanded 
back ; but if, on demand, it be not restored, it shall bear interest [on 
its true value] at the rate of five, in the hundred.”— 2 : “ Should a man, 
having bought a marketable commodity, [fraudulently 1 go to another 
country, without paying, the-price of if that price shall bear interest 

aftiftr thrftfi sfiasnns Tm* «iv mnrvflxc ’ 5 « 


after three seasons [or six months 
foreign country], a deposit, the ba 


“ [Even] without a journey to a 
mice of interest, a commodity sold, 


.—-O'** - J ’ •x .■ > w Mlvtw jf.v v v* cv wmuiuy i vj nuiu, 

and the price of a commodity purchased, not being paid [or delivered] 
after demand, shall bear interest, at the rate of five in the hundred [if 
the debtor be a ([fidnr],” 

5. Nevada 4 says: “ A commodity, the price [of a commodity], 

wages, a deposit, and [the like]; a fine [to the king], 
Stipulation of it a thing clandestinely taken [without a design to steal 
when necessary. ^ a thing idl>; ^ommed, and a stake played for, cany 

CT,XVIII. no i ri Merest [before demand], without a special agree¬ 

ment.” A stake played for, the object played for with 
dice. Without special agreement, not positively declared. YSjilya- 
VaTkya: 5 “ Property leiit, which the creditor will not receive back, 
when tendered, must be deposited with a third person, and bears no 
interest afterwards.” •;* 

6. Bihaspati : 6 "On the precious .metals[or gems], the interest 
. .. , may make the debt double; on clothes tund inferior 

treble i on g'' ain > quadruple; so on fruit, beasts 
of burden, and wool or hair, Bruit, flowers, roots, 
fruits, &c. Beasts of burden,, bullocks, &c. Wool, that of sheep ; and 
the hair of the Chamara [Bos GirunniensJ and other [ani mals of that 
species.] But, this of Mann : 7 “Interest on grain, on fruit, oh wool 
or hair, on beasts of burden, [lent to he paid in the same kind of equal 
value,] must not be more than enough to make the debt, quintuple,” 
must be understood as a prohibition df sixfold, or higher increase. 
Kdtyiiyana says : 8 "For gems, pearls and coral ; for gold and silver, 
for cloth made of [cotton] the produce of fruit, or made of silk, 
or made of wool or Bair, the interest stops When it doubles the 
debt.” Of silk, that is, made from the produce of insects, and clothes 
made from the* hair of the chamara and other animals. Vgsishtha ; “ In¬ 
terest on copper, iron, queen e metal prince’s metal, tin, and. also on 
lead, makes the debt threefold, only if much time have elapsed.” Vyk¬ 
sa : “ Interest increasing the debt sixfold, is declared allowable on ve¬ 

getables, cotton, and seeds.” KAtydyana : 9 "For all sorts of oil and 


1 -Digest 1st, 97. 

4 —Digest 1st, 134. 
6—Digest 1st, 109. 
8—Digest 1st, 121. 


2—Digest 1st, 99-100. 3—-Digest 1st, 104, 

6— Digest ..1st, 133. 

7 — Digest 1st, 112. ' 

0—Chao. 80s, v. 131. Digest 1st, 110. 
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spirit nous liquors, for the .different kinds of clarified butter, for molasses, 
and.salt, the interest is held legal, though [with the principal], the debt 
CLXIX nia de octuple/ Vishnu ; 1 “ On precious metals, [or 

gems], the highest interest shall make the debt double ; 
on-cloth, treble ; on grain, quadruple ; [on fluids, octuple] ; on female 
slaves or cattle., the offspring shall be taken as interest/ .So / ri [Rare] 
flowers, roots and fruit; what is sold by weight [except gold and the 
like], may make the debt eightfold.’’ 

4 . JNhirada c w Of interest on loans, this is the universal [and 
Explanation highest rule] ; but the rate customary in the-country 
where the debt was contracted may be different." Uni¬ 
versal every where current: and this relates only to a debt doubled, or 
more than doubled, by interest, by the first transaction; for if at a dif¬ 
ferent time a fresh speculation be entered into, with a different person, 
or even with the same, under a chance of profit or- loss,.', in such case' 
even higher interest may accrue. So also Mariu 4 : “ Interest on money 
received at once, [not month by month, or day by day, as it ought'] 
must never be more than enough to double the debt, [that is, more 
tnan the amount of the principal paid at the same time.”] But in any 
one case where it is realized [by ' degrees,] or at various tiroes also, 
more than this legal or allowable interest may be levied, according to 
v ' '■%vara and other a uthori ties. 5 



SECTION II 
Of Pledpes^[A'(!ki.\ 


1. Brhaspati / l< A. pledge [A'dhi]is called bandha, and is declared 
to be divisible into four parts : Moveable [op personal;] 
Pledges. and fixed, [or real;] for custody only [gopya ;] and for 

Hse | bhogya]/ Nami a ; 7 " That to which a [secondary] 
title is given, is a pledge. It has two forms, to be released at a fixed 
time, or to be retained until payment be tendered.” 


2. IKrfia 


Rules for their 
custody, 

OLXX. 


In the same state as the pledge has been deposited, 
at the pawnee take care of it": otheiwise he 


even s6/ ! let the pawnee 

shall lose.his interest ; or in. case ol its being damaged, 
ho shall pay the value of it.” Dummied, that is, if the 
pledge be destroyed. YfijBavalkya. « " If a pledge for 
custody fgopya be used, there shall be no interest, 
. , nor > a a pledge for use [bhogya 1 be damaged mean- 

srig, damaged so as to be unfit for use. KatySyana: 9 “fie who em¬ 
ploy's on work an unwilling [slave or other living j pledge, without the 
assent [olYhe owner,] shall be compelled to pay the value of the work. 

1-Digest 1st, 113 . . ..”2—Digest l7, lA.'Tasihthl 

3—[Digest 1st, 53.; 

A—Chap. 8fcb, v, Hi.'The last hemistich was quoted above. 

Cole. on Oblig. 80. 6-Digest 1st, 140, q. v. 7-Digest 1st, 142. 

8 -Digest 1st, 145, Strange’s El«r». 1st, 288, 9--D%*it 1st, 151, 
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or shall, .xreceivo.. no interest on his Employs ou work, makes 

use of him. J’alue of the work, the hire [of the person, &c. employed] 

3. , Y^juavaikya •} “A pledge spoiled, [lost,] or destroyed, unless 

by the ‘act of God or the king, shal l "he made good [by 
Damage by the the creditor” Spoiled , which has incurred damage, 
pawnee. Made good, by being restored equal to its former state, 

Brhaspati : s “Any pledge, * being used, and wholly 
spoiled [by the fault of the pledgeeJ the principal debt shall be lost. 
In case of a pledge being damaged, its value must be paid for, as Vvasa 
says : I— * 3 If gold, or other (precious) thing, shall be pledged, and lost by 
the negligence of the receiver, that creditor, on the principal and 
interest of his loan being paid, shall be forced to pay the price of the 
pledge.” Narada : 4 * * [f a pledge bo lost [and the. creditor do not replace 
it, j the principal itself shall be forfeited; unless the loss was caused 
[without his fault) by the act of God or of the king.” Mkuu : s “ [The 
pawnee) must.satisfy the pa wrier, [if the pledge be spoiled or worn 
out,] by paying him the original price of it; • other wise, he commits a 
theft of the pawn.” 

4. Bifoispati 4f If a pledge be destroyed by the act of God or the 
king, creditor shall either obtain another pledge; or 
receive the sum [lent] together'with interest.” Yy^sa 7 * * 
says : “ If the pledge be destroyed by the act. of God 
or the king, no fault is by any means imputable to the 
creditor.” K6iy£yana : a “When a pledge becomes 
unfit for use, or perishes, with out any fault on the 

part of the creditor, the debtor shall be compelled to deliver another 
pledge ; [for,] he is not exonerated from the debt,” Y6jffavalkya° also 
declares : “ By the acceptance [or actual possession j of a pledge, [the] 
validity [of the contract] is maintained]. If it be spoiled, when carefully- 
kept, another chattel must be pledged, or the creditor must receive the 
amount [of principal and interest." j 

5. TST^rada 10 says ; “ Pledges., [fidhi] are declared to be of two 

sorts, immoveable and moveable; both, are valid when 
p?. U | Vi T*** there is actual enjoyment, and not otherwise.Vasish- 
° aC -ax i a u , ^j ia a } so sa y S: « When more deeds than one have been 
drawn up, at the very same time, in. a ease of pledge, he who has first 
got possession must be held to have the strongest pledge.” The same 
author adds : If two creditors should, on the very same clay, come 
with a view to take possession of their pledge, it must then be. equally 
divided, and possessed by them; this is certain.” K.4ty$yana $} u Should 


When to "be re¬ 
moved or made 
good by the paw¬ 
ner. 

CLXXI. 
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-Digest 1st, 149, 


I— Digest 1st, 145, See post. Chap. 6i.h, paras. 

Strange Isf, 283-238. 

3—Digest 1st, .140, 

4—Digest 1st, 145. 5—Oft»p.8Ui, v. 114. Digest 1st, 150. Strange 1st, 288 

6—Digest Lit, 159. 7 ~ Digest 1st, 160. 

8 —0—Digest 1st, 161. Strange’s Eletr*. 1st, 291. 

10—It is attributed to Vy&sain the Digest lot, 205, Reports 1st; 304. 2d, 134. 

Strange 1st, 287*289, 

II— Digest 1st, 209. For hypothecation, see Strange's Elem. 1st, 288*89, Essay on 

Bailments, pi S3 1 
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a man Hypothecate the same thing to two creditor!-;, what must he de¬ 
cided'i The first hypothecation shall, be established, and the debtor 
.shall, be punished as for theft.”) 

6 . Y6jfevalk.ya' says: “ That pledge is totally lost, which the 
, pawner fails to redeem when the principal is doubled. 

, jf^ 0 0 1,1 That fixed with a term for redemption, is lost on the 

. expiration of the term : but an usufructuary pledge is 
OLXXII, never destroyed.’ '(a) ■ But Brhaspati 3 declares: "Hold 
being doubled, and the stipulated' period having expired, tire creditor 
bpeoinea owner of the pledge, after the lapse of fourteen days.'’ Vyfisa :* 

" After giving notice to. the debtor’s family, a pledge for custody may be 
used when the principal is doubled, and so may a pledge for a limited 
period, when that period is expired. 

7 . Biliaspati 4 : “ When tkff debt is doubled by the interest, and 

the debtor is either dead, or has absconded, the creditor may attach his 
[pledge or the debtor’s] chattel, and sell it before witnesses.” Yfijiia- 
valkya : 5 “ A debtor shall be compelled to. pay, with interest, a debt 

contracted on a peculiar pledge, .[Chari train} and he shall be compelled 
to re-pay twofold, a debt contracted on a chattel [of small value] de¬ 
livered as an earnest [of purchase or sale.][?i] When a borrower, from 
his confidence, in the louder, deposits with him a valuable pledge for a 
small consideration, or where the lender, entertaining a like confidence 
in the,'borrower, advances a large sum on a pledge of small value, this 
will be a peculiar pledge; or "the word Charitrani may signify, the 
pledge of good actions, as, of the re ward for ablution in the Ganges, or 
the like. And in both these species, denominated peculiar pledge, even 
if the thmg.be doubled by interest, it is not forfeited. Even if the 
debt be doubled, it must be paid, but the pledge is not forfeited. 
Delivered as an earnest, means that when a debt contracted on such 
grounds is doubled with interest, the earnest so pledged is not forfeited. 

8 . The same author 8 says: “ To the debtor who comes to redeem 
his pledge, the creditor shall .restore it, or be punished 

Redemption of as a thief; and if the creditor be [dead, or] absent, the 
mortgage.. debtor may pay the debt to his kinsmen, and shall 

take back his pledge”. 5 : “ Or appraised at the value i t then bears, it may ' 
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1—Digest 1st., 183. Reports 1st, 303. 

(,:*) So held in Raja ft Bi<rrodm»nt Roy v. Bimosoondury Dahe^ Mor. 91 : 1- Mori. 
Dior 453, and See 1 Macro P. IL L. 200. It has been held in Bombay that after 75 
years a morjgasm/s heirs are nor, barred their right to redeem. ParmUee y. Sootuj^ 
Bom 516: 1 Movl. Dig. 453.— Ed. 
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2 — Digest 1st, 180, where the text is attributed to Vy&sa. Reports 1st, 303. 

3— Digest 1st, .397, 

4 -Digest 1st, 199. Strange’s Elcm. 1st, 288, 

5—Digest 1st, 203. from •which the present; translation deviates (o suit the •.■loss, 
(£) It has been held by the Madras High Court that by Ilimlit law a purchaser 
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may. recover- in ail action for breach of a centruct to deliver goods not only dbublo the 
earuest*morif'Y hut abo damages for the non-delivery, A'lvctr CheUi v. VoddiUht'a Ch$Uu 
1 Mad, H. Cl Bep, 9 .~~Ed. ’ 

6 -Digest 1st, 169; 7 — Digest 1st, 171. 
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remain there [with the creditorj, exempt from interest ” If the creditor 
[TJttarn&nm] be not present, [the debtor] may place the amount of his 
debt,' with its interest, in the hands of some other person of his credi¬ 
tor's family, and take had his pledge. Or if he wish to sell the 
pledge, from desire of realizing its value, let him have it valued at the 
time, and leave it in deposit [with Ms creditor but.) without interest 
[considering it a debt discharged}. This is the meaning. Bfhas- 
pati : 1 “ When land or other [immoveable property ] lias 
( LXX.l.II. been enjoyed, and more [than the principal debt] h$& 
accrued therefrom, then, the principal and interest having been realized, 
the debtor shall obtain his pledge” YSjnavalkya : “ Whenever a debt 
under mortgage has become doubled by interest, then the pledge shall 
certainly be returned, whenever double the sum lent has been received ” 


;SJft3TION'IfI, v 
Of Sureties, —[/Vu/tMtiJ. 


1. Kow surety is of three kinds, according to Yijitavalkya, 2 who 
says: " Suretiships is drdallied for appearance, for trust, 
Sureties* and for payment/ a). 1 ' Trust here m&tnSy—Raising of 
confidence, by saying * this man is true/ Bxhaspati 3 
again, enumerates four kinds of sureties, [of whom]: “ The first says, ‘I 
will point him outthe second, 1 this man is trust-worthy y the third, 

1 f am the payer of this money // fche*fourth, ' I will, cause to give it.” 
Which last means, ‘ I will hereafter make [the debtor] pay this debt* 
Katy£vana says: 14 Let three MTFakslia, or lunar half-months, be allow¬ 
ed to the. surety, for the purpose of seeking an absconded principal, 
arid if be point out the principal, then let the surety be held worthy of 
being absolved.” The three half-months, are to be understood only as 
an example, meaning, that so much time must be allowed as is requir- 
ed for the smirch. 

% K6ty£yana : 1 “ If a surety for the appearance of a debtor pro- 
. j duce him not at the time, and in the place agreed on, 
, ,‘ e '‘ lil B he shall discharge what he is bound for, unless he was 

prevented by the act of God or the king.” Discharge 
what he is bomid for\ shall pay the sum due to the creditor. Biliaft- 
path : The two first [kind of sureties] on failure of their engagement, 
must pay the sum lent, at the time stipulated: the two last, or in 

(<*) Those three kinds are, 1, fiar?ana-pratibhfi- a surety for appearance. 2. Pratyaya- 
pratifihri, a surety for confidence, one who engages for the general honesty and responsi¬ 
bility of another. 3. Ddm-praUbht a surety for the repayment of a loan or the fulfilment 
of an engagement; a fourth m 'Di'atiympatiu-pntiibhii one who engages to deliver up 
property belonging to the debtor, if he fail? to pay the debt. The two iirsfc. are liable for 
any loan or advance made upon their credit if not paid by the borrower ; the responsibi¬ 
lity of the two last extends to their sous. Wilson, Gloss.— Ed, 

I—Digest 1st, 177- 

g~ Digest } . t, 239. Keport 1st, 9£>. c Strange 1st, 298-9. 

3 — Digest• 1st, 233 4—Digest lsl, 233, 

5—Digest 1st. 241. " ■ 







default ol them, their issue, when the debt is sued for,’ Ktftyayana 


fill 


and their son’s 
CL XXIV. 



1 Money due by a surety need not on any account be 
paid by Ids grandsons* but in every instance such a 
debt incurred by ids father must be made good by a 


son, without interest/’ Xy&sa r “ The son of a son shall [in general] 
pay the debt of his gyandlather, but the son [only] shall pay the debt 
•of Ms father incurred by his becoming a surety, [and 
but not grandsons, both of them] without interest 5 but it is clearly settled, 
that their sons, [the great-grandson and grandson res¬ 
pectively] are not [morally] bound, to pay;* The grandsons need only 
pay the principal amount of their grandfather's debts—A. son need 
only pay the principal of a debt incurred by his father, as a surety, 
and devolving on him. 
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3. This however, supposing the security to. have been undertaken 
,.Exception. JV Urn without receipt of property [or consideration] 
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in return; for if he received [any] property as an in¬ 
ducement to become surety, in that case, the sum for which he was 
bound^ shall be paid with interest, by his sons or grandsons. And 
accordingly Kjity^yana^ declares : “Should a man become surety for 
the appearance of a d ah tor, from whom he had received a pledge [as 
Ids own security], the creditor, [if that surety die], may compel.his son 
to pay the debt, even without assets left by his father?’ 

4. Yajaavalkya : 4 “ When there are two or more sureties jointly 
Law of “jointly Mp ct > they shall pay their proportionate shares of 
ami severally.' 5 the debt; but when they are bound'severally |Ekach- 
chliriy/i], the payment shall be made [by any of them], 
as the creditor pleases/’ Severally, is when each of them makes this 
agreement, *' I alone will pay the whole/ This [agreement] being ob¬ 
tained as the creditor’s guarantee, any one of the sureties, from whom 
he may please to demand the debt, must pay it. If the compact of 
each be thus, f I will pay my share/ then payment must be made ac¬ 
cordingly, I bus must it be understood, K <tty ay an a : H When two or 
more are severally bound, any one of them may be made to pay, when- 
ever lie is found. If absent in a foreign country, h is son shall pay the 
whole; if the father, be dead, his son shall be forced to pay, according 
his father’s share.” Father's'shave, that is, in proper-* 
CLXXV. tion to the father’s share [of the whole debt guaran- 
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5. 


^jhavalkya : 6 “ When the surety is compelled to pay a notori¬ 
ous debt to the creditor, the debtor shall be forced 
Surety's remit- to repay double the sum to the surety.” Bihfepati: 
principal ’ J the *' Should a surety, being harassed, pay the debt for 
1 ' ’ which he was bound, he shall receive twice the sum 

from the debtor, after the lapse of a month, and half.” 
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i—-Digest 1st, 255. 2-Digest 1st, 25L 

3 Digest 1st, 218 49, the second reading is followed. 

4— Digest 1st, 267. Colebrooke on.Obligations, 158-61, 

5 — ^—Digest 1 st, 258, Cole, on Obligations, 158-01. 
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1. How these arc the rules for recovery of debt by a creditor. 

Birhaspati : l et From a debtor who promises payment, 
Recovery of the debt, may be recovered by mild remonstrance and 
the like ; and by other resources; by the mode of 
moral duty ; by legal deceit; by violent compulsion; 
and by?' confinement at home.” Promises, engaged for by the debtor. 

2. Bjr other resources, that is, by the means [up4ya,] which age 
thus enumerated by the same author r “ By the inter • 
position of friends and kinsmen, by mild remunstf&uoe, 
by importnuate following, or by staying constantly at 
the house of, the debtor, he may be compelled to : pay 

the debt : this mode of recovery is called a mode consonant to moral 
duty, [dharma.”} 8 : <k When a creditor, with an artful design, borrows 
any thing of his debtor, or withholds a thing deposited by him, or the 
like, and thus compels payment of the debt, this is called legal deceit 
[up6dhi. ,v | 4 • “ When, having tied the debtor, he carries him to his own 
house and by beating or other means compels him to pay, this is called 
violent compulsion [i>alritkiira. M J 5 f< When he forces the debtor to pay, 
by confining bis, son, his wife; or his cattle, or by watching constantly 
at his door, this is called lawful confinement [^clutritamf’ 1 Following,^ 
claiming bis attention. Staying at the hoim, begging the money of 
him. Ikjmited, [anvShifcam] ornaments or other things, given as if 
for delivery to another. 0 • • • . 

8 . The rules for putting such means in force, : are thus declared by 
Rules for e« ^^t.y^iyana: 7 “By mild expostulation let a creditor 
fore in "item. procure payment from a king, from bis master, and 
rr ytvt from a priest; but from a friend, or an heir, by some 

J ■ ' artful contrivance.” “ Bhrgu ordained, that mer¬ 

chants, cultivators of land, and artists, must be made to pay their 
debts according to the custom of the country;, but that a creditor might 
enforce payment from dishonest debtors, by violent measures.” The 
same author adds,* : “A debtor, bbing-arrested f and freely,, aoknow lodg¬ 
ing .the debt,] may be openly dragged before the public assembly, and 


Mean a of men < 

very enumerated. 


■i)ig$Ud, 34<b 2—UjigeaJ lst,,339. 

Digest 1st, 311. Cokbrooke on Obligations, 203 Strange’s El era. Is* 
4 --Digest 1st, 313. 

•Digest 1st, 3 42. Strange Lsh, 307- 6—Chapter Gili, para. 6. 

Digestist, 344, q. v. 3 - Pige** Id, 339. 
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confined until he pay what is due, according to the immemorial usage 
of the country [de£&ch5f&”] Preventing the prisoner from perform¬ 
ing natural evacuations, is thus prohibited by the same-author : l <f When 
a prisoner has need of ejecting urine or fences, he should either be fol¬ 
lowed fat a distance,] or dismissed on security T Security, by leaving 
his son or other relative, to be a prisoner in his stead. 

4. Taking security .for a. prisoner's • appearance, he may be set at 
liberty for meals; for the same author says :“ Should 
Security to be he have given a surety, he must be released each <3ay, 
k liiCn ‘ at the hour of meals ; and at night, if a surety have 

Been given to such effect : But if lie do not tender a 
surety for appearaii.ee, ..nor avail himself of such a surety, he must be con¬ 
fined in jaif or delivered to the cu:-tody of keepers. M <f A venerable, 
trustworthy, and virtuous man, shall’ nob be confined in jail; unre¬ 
strained, he must be released, [or dismissed] under the obligation of an 
oath. 5 ' Nor a mil himself) if he should not give [security], having the 
opportunity. Jail, a prison* Keepers; that is, he must be put in con- 
fmoment duly .made over to the officers. lYmi-'worthy, .creditable. 

5. Brhaspati : 3 “ After the time for payment has paste and When 

n . , the interest ceases [on;.becoming equal to the nrinei- 

rsUjfbwcd l tU] P a H creditor may either recover his de$)t,.or, re- 
CLVll. * cpiire a new writing in the form of wheel-interest 

[chakravrddhi J.' After the time for payment has 
pasty and that is, when the debt having by interest become double, or 
more than that [where higher interest is legal], the interest on that 
event readies its legal boundary. The creditor may recover Ms debt , 
may exact if Chargi ng interest on a debt, of which the interest has 
been [from tune to time] added to the principal, is called chakra vi’ddhb 
wheel or compound interest. 4, 

6. N&rada : 5 (< Should a debtor he disabled, by [famine or other] 

calamity of the time, from paying the whole debt, he 
n^nc'if a^kiHV' S shall be only compelled to pay it [in small suni.sj, from 
ieci-'ed cleU^'° V ^ time to time, according to his ability, as he happens to 
gain property.” M’airu d Even by personal labour 
shall the debtor pay what is adjudged, if he be of the same da&s with 
the credit ors or of a lower; but a debtor of a higher class must pay 
it [according to his income], by little and little/ 5 And though Y % 
Bavalkya 7 says : “ He may cpmpel. a poor debtor of a low class to do 
work, by way of paying his debt-: but a Xir&hmana if indigent, 
must be xiuufo to pay gradually according to bis income [or casual 
gains :]” yet the word Brdhmana here refers to any man of high caste. 
The same author 8 adds: i( He who recovers an acknowledged debt 

„— -___1—i—--- ....— _„ _*.... 

1— -Digest 1st, 346‘, where it reads, c in fetters.' 

2— ’Digest 1st, 346-7- Strange’s Elem. 1st, 307. 

3—Digest 1st, 357. Strange 1st, 297. 4—Cole.on Ob!ig. p. SO. f< Compound Interestf* 

6—Digest 1st, 363* 6—Chapter Sth, v. 177, 

7—Digest 1st, 351. Strange's Elem. 1st, 30fu See Chap. 1011>, Sect, 1st, para. 3 note, 

8—Digest 1st, 850, 






by his own act, [in any of the legal modes to which, the debtor has 
tacitly consented] shall not be blamed by the king; and if the debtor 
shall complain of such an act before the king, he shall be fined, and 
cpmpettecl to pay the debt?’? 

7. Brha&p'atji 1 : “ This rule Concerns an acknowledged debt; but 
■Debtor’s appeal lie w ^° contests the demand, shall be compelled to pay, 

to justice. l H on proof in court by written evidence or oral testi¬ 
mony” “When the debtor appeals to judicature, or 
when the demand is unliquidated [or doubtful, sandigdha] he shall never 
he constrained by the mere act of the creditor; and he who constrains 
a debtor thus exempted from such constraint, shall be fined according to 
CLXXVIIL hwv„” Constraint [&edha];* imprisonment hot agaiast 
the king's order. He addsfc&jA debtor is considered as 
appealing to judicature, when he says, H will pay whatever shall by 
law be declared to be due;" ’ K6fcy£yana: 4 “Any creditor who harases 
a debtor appealing to judicature, shall forfeit" that claim, and pay an 
equal fine." Brhaspati: “ Should any person take upon himself to act 
hva disputed matter, without having first made known his cruse to the 
prince, he shall be seized and sentenced to punishment; neither shall 
his claim be awarded," 

8 , Yama If a rich debtor, through dishoirest perverseness, pay 
Costs of suit. not his debt, the king shall compel him to discharge 

it, and may take from him twice the sum [as a fine]?’ 
Y^jiiavalkya; 6 “ A debtor shall be forced to pay to the king ten in the 
hundred, of the sum proved against him; and the creditor," having re¬ 
ceived the sum due, must pay five in the hundred [towards - defraying 
the charges of judicature],” Ten in the hundred, that is, ten besides 
[or over] every hundred [awarded to his creditor.] A tenth share [from 
the debtor cast], and a twentieth, [from the creditor] is here meant. 
The result is, that these two shares belong to the king, and the balance 
goes to the creditor Taking a tenth share, relates to a poor debtor• 
for in respect to a rich one, Narada 7 records this distinction “ But if a 
rich debtor, though dishonest perverseness, pay not his debt, and the 
king De forced to cause payment, he may then take twenty as his share? 
meaning, twenty on the hundred. 


1-Digest 1st* 363-4. 2? Bee Giiap. 1st, Sec, H pwr», 16. 3—Digest 1st, 364, 

4—Digest 1st, 36$. 

M There are four kinds of dsedha kdldsedh, confinement for a time by the end of 
which the .affair must be settled-, kamdmlha, restraint from any particular act, restriction 
from religious rites: pravasedha prohibition of removal, a writ of ne exeat, and slhtind 
wdha, confinement in any given place.— Wilson, Gloss.— Ed* 

5—Digest 1st, o08. Strange's Diem. 1st, 307. 

fi—Digest 1st, 372-8. Strange's Diem. 307. This was the practice under the Mah- 
ratta Government, which levied a fax upon both parties, that from the winner heme 
termed Iiarki, that of the loser Guuheg/irl 

7—Digest lst>'371 and 371 





debtor, the order of payment is [to he as] thus laid 
Priority among down by Y&jnavalkya J »** A debtor shall be forced to 
many claims. pay his creditors in the order in which the debts were 
contracted, after first discharging those of a Brahman, 
(/.LX. A L a. or of the king/* And in the Vivfida RatnSkara we 

find these words of Kfityiyaiia : 2 “ If there he many debts at once., 
that which was first contracted shall first be paid, after those of a king, 
or of a BrShman learned in the Veda”: 3 ‘/If all the contracts were 
written in one day, the.debts, payment, subsisting demand:, and inte¬ 
rest, shall be equal; otherwise, in order of time.” :* “ That capital on 
which it is proved that the assets were gained, and no other debt, must 
bo paid by the debtor [out oi those assets."] 

10, Y&jfmv&lkya , 5 “ If the debtor pay by little and tittle, let him 
■write the sums paid on the back of his written con- 
Receipts and ac- tract, or let the creditor give a receipt signed bv his 
quittances. own hand” Narada “ Let the creditor 'give a writ¬ 

ing after the debt has been acquitted; or if that can¬ 
not be, let him make a [ public] acknowiedgement: this shall be h 
mutual •acquittance, of the creditor and debtor .’ 5 A < ■knoivk’dc/ement, 

some deed of settlement, for the purpose of making known repayment 
of the debt. 

1 1 . The bad consequences that will ensue to a debtor, neglecting to 
pay hie debts, are now described. Katy^yapa says: 
u He who shall not pay to his creditor what he b 
received from him in loan [UjMhSfa.] or other way, 
shall most certainly be horn again, either his slave, 
servant, wife, or beast of burthen.” Loan, debt [of all kinds, rna,} 
To other, xdust be supplied, loan for use, aha deposit. Slam, one by 
birth. Servant, a skive bought with a price, Narada: “ If a man 
do not repay what he has borrowed for use; and a debt, as well as 
what he lias promised, that sum may be increased, even to ten million, 
times its original amount. And after that, if it be allowed to increase, 
still more, until by its own accumulation it have amounted , to an 
hundred [times] tea million, it must then stop; the debtor shall be¬ 
come, in each successive birth, a horse, an ass, a bub 
CLXXX. lock, and a slave/’ Promised, what he Jm agreed to 
give. YyiSsa also say s : “ When a person, being either 
an ascetic, or keeper of a perpetual fire, dies indebted to any one, the 
future rewards, of the austerities'of the one, and the sacred duties of 
the other, shall all be transferred to the account of the creditor. 5 ’ 


Moral effect of 
fraud. 


uttatiivarnau am/’ is 


1 —Digest 1st, 7?>6 and note. In the ffch line, 
uttamarnanarn, contrary to all the manuscripts. 

3-3-Dig^t 1st, VIS. . 

5—Digo&t Isf, 3S.j, 
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1%, Birhaspati 1 declares :. <l The sons most pay the debt of their 
father, when proved, as if it were their own [that is, 
Sops and grand- with interest;] the sorbs’ son .must pay the debt of his 
sons whenhauk. grandfather [but] without interest: and his s.m [that 
is, the great-grandson,] shall not be compelled to dis¬ 
charge it, [unless lie be heir, and have assets/’] So Yajnavalkya: 2 
The lather being gone to a foreign country, or deceased | mituially or 
civilly, j or wholly immersed in vices [or difficulty,] the sons, or their 
sons, must pay the debt; but if disputed, it must be proved by wit¬ 
nesses/’ 


CTXXXf. 




13. Debts must be paid by the sons, or "other relatives,.when they 

have reached their twentieth year, for Nevada says : u 
Only when twenty The father, or [if the family be■ undivided], .the uncle, 
years old. or y le e },]e r brother, having travelled to a foreign coun¬ 
try, the son shall not be forced to discharge the debt 
until twenty years have elapsed. K^ty&yana : 4 If the father be at 
home, but afflicted with a chronic disorder, [though not without hope 
of recovery], or absent, his debt shall be paid by his sons, after a lapse 
of twenty years. The word absent includes the sense of ‘ dead; as 
well; even as Vishnu says : 5 <r :If he who contracted the debt should die, 
or become a religious anchoret, or remain abroad for twenty years, that 
debt shall be discharged by his sobs or grandsons, but not by remoter 
descendants, against their -will. 

14. N&ada : 8 “ A father bei ng dead, his sons, whether after, parti¬ 

tion or before it, shall discharge his debt in proportion 
ho'vT 3 °L debt ° r8 bhoir shares ; or that sou alone who has taken the 
burden upon himself. K&yOyana : If any debts exist 
against the father, his hon shall not take possession of his etfects. They 
must be given to his creditors, and if he die without 'wealth, still his 
son must pay his debts.” Wealth, must be connected 
to ivithout; the meaning is ‘ [if he die] without 
•wealth/ Brhaspati •/ % The father’s debt must be first paid* and next a 
debt contracted by the man himself; but the debt of the paternal 
grandfather must even be paid before either of those.” 

15. Y^jiiavalkya A “ A son need hot pay; in this world, money 

due bv his father for .spirituous liquors, for lustful 
Debts not mo- pleasures, for losses at play; nor what remains unpaid 
Ycrahie trom sous. 0 j? a or toll ff^ulka] ; nor any thing idly promised.” 
Bfhaspati : y “ The sons are not compellable to pay sums due by their 
father for spirituous liquors, for* losses at play, for promises made, with- 






Hm 


Bp 


WM 


iwlte 


MBm 


1—Digest 1st, 265*6, and note. Reports 2nd, 9. 

2~~ Digest 1st, 26S. Reports 2nd, 200. ‘ Cotehrooke on Obligations, p. 25, and 


Strange's Element?, 2nd, 4id*. 

a^^Digcst Ut y 277. Reports 2d, 57* 

5—Digest 1 st,, 2C6, 

Colcbrooke on. Obligations, pages 25 and 152, particularly* 
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VYAVAlIAItA MA'it'KHA, CHAP. V. SHOT. IV. 


ia* 
aaSfetfe 



out ' any consideration, or >nnder tlie influence of lust, or of wrath ; or 
sums for which he was a surety j 1 or a fine, or a toll [(Jhtlka j, or. the ba¬ 
lance, of either/’ Uganas declares "A fine, or the balance of a fine 
as also a bribe [or toll, ( y ?ulka| or the balance of it, are not to be paid 
by the son, neither shall he discharge debts improper, [not sanctioned, 
by law or custom/ 3 ] 

16. the order ox those bound to pay the debts (of orie deceased) 

, fe thus told by Yajnaralkya^ : “ lie who has received 

i;ii rd r°I ! K f> e the estate > must V&v the debts of it; and in. like man- 
:i|£ 1 ner > he who takes the wife [of the deceased] ; or the 

son. whose [father’s] assets are not held by another 
[ananyashritaj: but of one having no son, the other heirs [Kikthinali 
must pay the debts : or, may levy them, para. 18.]” He is' said to re¬ 
ceive the estate legally, who does so, even when there, is a son of the 
deceased in existence, butt disqualified by some disheriting defect, as if 
he be an eunuch, or the like; but illegally, when he usurps the estate 
ot a, father, whose son is free from any disqualification. The same 
[responsibility attaches] to him who takes the wife of another. The 
term, meets not held hy another, may bo understood in both ways, [of 
one who has taken his father’s assets, as well as one whose father had 
no assets], hy reason of the absence of an opponen t endowed with the 
quality of alienation, as well as from the absence of an opponent only 
pointing out the quality of property. 

17. And first of all, he who lias received the estate ; on failure of 
him, the person who takes the wife ; and on failure of 
him, the son, possessed, of unaliekiated wealth [auany- 
ashrifca). If there be none, it must he paid by the 
grandsons, hut the principal only. If they be not 


llcspon/hbililj 

defined. 


. .. .. .mPH 

each case. m existence,' then the great grandson, the wife, 

daughter, or other heirs [rikthmaJi j, if they have re¬ 
ceived the estate, must pay the debt—smell is the moaning." It is not 
to be paid by the great-grandson, the wife, or the others, If they have 
not taken the estate. But receipt of ever so small a portion of the 
estate, imposes the liability of liquidating the debts, to whatever 
amount. For there is no such law, as [that payment shall follow only on 
receipt, of property] equal, or more than equal [to the debt to be paidfuj.] 

18. The wife, daughters, and other heirs to a creditor dying with- 
out male issue, being entitled to receive bis "estate 
ditoicau recover" ,na J ievy his debts from his debtor. This is another’ 
meaning of the latter part [of the text, para. 16]. 

1!>. Vishnu * “ He who takes the estate of one whether leaving a 


H 

snecee 


Sec. 3d, paras. 2-3. 2—Reports 2d, 303, note. 

3—Digest 1st, 270-71-75, and the readings there. 

- ,T Tt seem that some text ot Vishnu had been omitted here, and that the 
sceedmg passage was the commentary, but all the copies read it in this way. 

W It has, however, been held in Madras that a son is liable for his father’s debts 
ffi'I to the extent ol the property inherited by him from the latter, 8 A . No. 12 of mi 
Mad. w. 1). .Ibbljp. 13. And it would seem that the preempt in the text is, like so many 
merely moral and directory and not imperative, Coicbrooke cited 2 Stran4 
IT. h. lv.^Ea. ° 








uimh:' law-nooks. 

n .male issue, nm$t pay Lis debts/’ This is 

the ^ ie mear ^ n g‘* Brhaajpati d " Even; so, the person 

who takes the widow shall be liable for the debt, oil 
failure of successors to the estate.” K&tv&yana : <J “ The judge shall 
compel a son to pay the debt of his father, provided lie be involved in 
no distress., be capable of property, and liable to bear the burden ; but 
m no other case shall he compel the son to pay his father’s debts.” 

“ First let him who takes the estate pay; after him, the son ; if there 
be no son, or he be utterly destitute of means, then he who takes the 
wife.” Napada f “ But if a woman take the protection of another 
man, carrying her riches and her offspring, he must pay the debt of her 
husband, or abandon such a woman.” KatySy&na : l “ A debt which 
has been contracted by indigent and childless vintners,and the rest must 
be. paid by him, who has the care of their y/iyes ” 
CLXXXIIT Narada says : * * * 5 Of the successor to the estate, the guar¬ 
dian of the widow, and the son, he who takes the 
assets becomes liable for the debts ; the son, if there be no guardian of 
the widow, nor a successor to the estate ; and the person who took the 
widow, if there be no successor to the estate, nor son.” Or, the mean¬ 
ing of the last part is, V that if there be no son possessed of wealth, * 
then he who takes the widow must pay the debts of the deceased 
by reason of the forxOer quoted text of Y ^jnavalkya,. [para.. 16]. ' 

20. K^tySyana says : 6 “ Debts incurred for domestic uses, by the 
slave, wife, mother, or disciple, of one gone to a far 
Debts binding country, or deceased, and also by his son, must be 
4he fimiShel paid ’ 80 Bhigu.” And Yijflavalkya holds : 7 

nontt^te/’forUs “ A woman shall not pay debts incurred by her hus- 
use by other*. hand or son ; neither a father those of his son, nor a 
husband those of his wife, unless contracted on ac¬ 
count of the family.” K&ty^yana: That must be paid, which may 
have been verbally promised, as well as what has been engaged 
for to another.” Narada; 8 “A. father must pay the debt of his 
sore contracted in a time of distress.” Yfijnavalkya:* ‘blf the wife 
of a herdsman, a vintner, a dancer, a waslierman, or a hunter, 
contract- a debt, the husband shall pay it, because his livelihood, 
chiefly depends on the labour of such a wife,” The same author 
says :’° A debt acknowledged [by her husband], or contracted by her 
jointly with her husband or son, or contracted by the woman herself 
must be paid by a wife [or mother ;] no other debts shall a woman be 
compelled to pay.” And even if not acknowledged, she shall still pay 


i—Digest 1st, 

2-.Digest 1st, 2/3, 3—Digest 1st, 330. 

f 4 —Digest 1st, 325. 

5 - Digest. 1 s!, 5272. Reports 1 *> t, p. 15 8, note 3. 

fi—Digest 1st, 17. Cole., on. Oblig, 24-28-3.1-232. Stranges Diem, 1st, ■275. 

7 —Digest 1st, 313. Reports 2 d, 203. Cole, p, 28-9, 8 —Digest 1 st, 208. 

9—Digest 1st, 317. Cole/'on Obhg. 29. Strange- 1st 770. 10—Digest 1st'314. 
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it, .if she have received bis estate: for, thus says Katyayana “ If a 
wife be thus addressed by her lord at the point of death, [or just before 
a long journey ], * Such a debt must be paid by thee,’ 
CLXXXIV. she must pay it, However'unwilling, if assets were left 
in her hands.” Mmda r “ But if a woman who has 
male issue, [but no several property], desert her son, and recur to ano¬ 
ther man, her son alone must pay the whole debt.” This however refers 
particularly to a son who has got possession of bis father's wealth. 
Ndrada ; 8 “ A debt contracted before partition by an uncle, or a bro¬ 
ther, or a mother, for the support of the family, all the parceners or 
joint-tenants shall discharge.’’ 



21 . 


Htfe of ci edi¬ 
tors how to re¬ 
cover. 

Appropriation 
of tlie debt, in de¬ 
fault of them. 


Should neither [the creditor, nor] his sons nor other relatives, 
be in existence, the modes of obtaining payment are as 
declared by NSrada d If a creditor of the priestly- 
class be not present but, have issue, the king shall 
cause the debt to be paid [to them ;] if he have no 
issue, to his near kinsman [Sakulya;] if he leave none 
who are near, to those who are distant [paternal and 
maternal, Bandhu:] If he. leave no heirs, near or dis¬ 
tant, (nor persons connected by sacred studies,] the 
king shall bestow it on worthy priests; but if none such are present, 
let him cast it into the-waters : [the debts of other classes, in .similar 
circumstances, he may sense for himself.”] Praj4pati also says : "If 
there be no distant kinsmen, let it be paid to some twice-born man, or 
be cast into the water : When cast into the water or into the fire, that 
money is carried to the account of [the deceased, or of] his ancestors 
in a future state.' If however an owner should ap- 
Ikservaticm. pear to claim money [which is to be so] thrown into 
the fire, or the like, lie shall obtain it. 


CHAPTER Vi. 
Of Deposits,—Ni 


oa. 


1. NSrada 
Deposits. 

CLXXXV. 

Of two kinds, 
undefined, ariu 


Where a man bails any of his effects to another, in 
whom he has confidence, and from whom he has no 
doubt of receiving his property again, it is a deposit, 
which the wise call Niksb-pa.”; 8 When a thing is de¬ 
posited, under seal, without mentioning its quantity: 
if its kind a nd form be unknown, it is considered 
as an ITpanidhi: but the wise call a specified deposit 
Nikshepa." 


2—Digest 1st, 329. 


1—Digest 1st, 335, where it is 1 attributed to Kara da. 

3 -Digest 1st, 284. 

4—Digest 1st, 335. 

5—Digest 1st, 401. Strange’s Elcm. 1st, 230. 

fi- 

St range ; 


o—.l/igesb kSl, fv a « JU, 

-Digest. 1st, 403; For “ deposits under seal,” see Essay on Bailments, p. 36- 
1 st, 282. For a “deposit” sec Essay on Bailments, p. 22, note 4. 










Preservation 
and restoration of 
them. 


HI Si DU LAW-BOOKS. 

2. Brliaspafci“ 1 he merit of one who preserves a deposit, or pro¬ 
tects a dependant, is the same with the merit of him 
who gives golden vessels or clothes.” 1 2 * 4 5 * * The very 
thing bailed must, he restored to the very mao who 
hailed it, in the very, manner in which it"was bailed : 

it must not be delivered to his'heir, apparent or presumptive. 
sit, a thing hailed. Jfot to hi&.heir, but to the bailor, in his ovyri*per- 
sou. Maim He who restores not a thing yeally deposited, and he 
who demands v/hat he never bailed, shall both be punished'as thieves: 
or shall pay a line equal to the value of the tiling claimed.” 

3. Bihaspati 4 “ Should the bailee suffer the thing bailed to be 

destroyed by ids negligence, while he keeps his own 
Ellies iu case of goods with very different care, or should he refuse tb 
damage, or loss, .restore it on demand,- he shall be compelled to pay 
[the value of] it with interest.” Different care, pre¬ 
serving his own property. But if his own'property should at the same 
time suffer injury, through that act of negligence, he is not to blame. 

YSjSavfctkya:* "If tub depositary, of Iris own accord 
Or use of them, [without the consent of the owner,] use the thing de¬ 
posited, he shall be amerced, and compelled to pay 
the price of the thing with profit.” Use, make a livelihood by em- 
ploying it in his worldly transactions for the sake of gain. 

4. Prefit, , interest; of which, a distinction & mentioned by Kk- 
tyftyanu “ A deposit, the balance of interest, a com¬ 
modity sold, and the price of a commodity Durchased, 
not being paid after demand, shall bear .interest at the 
rate of five in the hundred” Mann ■? ["For the first 
oftencek the King.should compel a fraudulent deposi¬ 
tary, without any distinction between a deposit under 
seal or open, to pay a, fine equal to its value.” 

Brhaspati : 8 “ If it be destroyed by the act of God or of the 
king, together with the goods of the bailee, there is no 
fault in him.” YfyuavafkyA: 9 “ But he shall not be 
compelled to replace that [deposit] lost by the act of 
God or the Icing, or seized by robbers.” M-anu.4° But 
if a depositary, by his own free act, shall deliver a 
deposit to the heir of a deceased bailer, lie must not 
be harassed, either by the king or by the kinsmen [of 
the deceased”]. Heir, a near relation. The sense is 


Interest on them. 

CLXXXYL- 

( And punish merit 
for fraud* 


Exemption for 
the act. of God or 
the king. 

'Itedeiivery to 
the heirs of the 
bailer. 


Essay on Bailments, p. (> 40 , 


1— Digest 1st, 416. Strange’s Elem. 1st, 281. 

2— Digest 1st, 415-16. Strange’s Hem, 1st, 280, 

'1—Chap. 8th, v. 191. Digest 1st, 432. q. v. 

4- -Digest 1st, 420. Strange’s Elcuu 1st, 278 282* 

5— Digest 1st, 428. Strange's Elm, 1st, 283. 

f>—Digest 1st; 427, 7—Chap. 8th, v. 192.. Digest 1st, 432, 

8—9—Digest 1st, 421-2. Essay op Bailments 104. h 6 note*. Strange 1st. 278- 

81404. 

10--Chap, 8tli, v. 180, Digest 1st; ISO. 
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this, * * 3 4 5 he must not Be harassed, without proof, for the sake of more 
property [than was delivered/] 

6. The whole of the above laws relating to deposits, are also other- 
v/i$p collectively applied to other bailments. Bihas- 
pati:! * 4 In the'ease of a deposit for delivery [anvaln- 
tam,j a loan, for use [y6ehitam/j a bailment with an 


The above rules 
applied to all 
spooks of baih 
n i eats. 


artist [gilpi ny£sa], and a pledge, [bandhaka] the 


same law is enacted, and likewise in the base of a 
person received under protection [or a dependant.]’’ A W&po&it for 
delivery, is, when a chattel fe given into the hands of another, saying, 
' Such an one deposited it witli me, and I pray you give it to him/ 
Loan for use, ornaments or the like, borrowed for the sake of show at 
a marriage, or other ceremony. A bailment -with an artist ; what has 
been openly deposited with goldsmiths, or such persons, to be made 
into earrings or the like. Narada v ‘ 4 This very law is 

CLXXXYII. enacted in the case of loans for use [yachitarn,! depo¬ 
sits for delivery (anvdhitam] and the like; bailments 
with an artist, [<plpi nySsa'f sealed deposits 4 [upanidhi,] bailments 
in the form called ny$sa, and rebailmcnts [ pratinyasa/' ] liebailment, 
that is, when the depositary rebails to another the very thing which 
had been bailed or deposited with him by the original owner/ 

7. Compensation must in some cases be made by the artist, even 
when the goods bailed have been destroyed by the act 
of God or the king; for Katy*iyan'a- says : 0 ‘If the 
artist keep the thing bailed, after the time agreed on 
for working it [into ornaments and the like/] he shall 
be forced to pay its value, even though it be destroyed 

by the act of God.” 

8 . Narada : 44 An eighth share of the value is lost, of clothes once 
washed; when, twice -washed; a quarter; thrice, a third ; 
and when four times washed, a half; bu t after more 
than half the,value is gone, it shall be valued in order, 
according to the damage of each quarter share.” Yap 
ft aval ky a: 44 The washerman wjm wears on his own 
person, the- clothes of his employer, shall be fined 
three papas. But if they be sold, or let out to hire, or 

pledged, or lent out by him, [he shall be lined] ten panas.” Let out to 
hire* what lias been given to another for receipt of hire. Fledged, put 
out ill pawn: 


Compensation in 
certain oases* of 
loss by the act of 
God. 


Rate of valua¬ 
tion for. clothes. 

Punish ment for 
unauthorized use 
of them. 


1—Digest 1st, 410. 

Digest 1st, 408. Strange’s Elem, 1st, 271 , Essay on Bailments 36, 

3- ^Esstvy on-Bailments p. 22, note 7, and p. 00-01. 4f Hiring of work:' Strange 

1st, *293, - - / 

4- ‘Strange’s Elem. 1 at. 282. Tksay on Bailments p* 38. Soe Digest 1st, 402* 
Yajiiavalkya.. 

5- Strange’s Eicm, 1st, 280410. 6—Digest 1st, 446. Strange 1st, 293/ 








farther remarks 
on valuation of 

CLxxmir. 


!.>. The rules respecting loss incurred in melting all metals, except 
gold, are thus expounded by the same author :> “ Gobi 
IWs of yalua- undergoing the action of fire is nothing diminished 
ion or me .a a. thereby; the loss on silver in a similar operation is 
two pana.s per centum; in tin and lead, eight; in cop¬ 
per, five; and ten in iron.” Whenever the loss [in the weight] of [re¬ 
turned metal, whether] silver or other, is greater [than these rates,] a 
fine must be imposed on the goldsmith, or other [workman.] 

10. A distinction as to the increase in weight of thread, furnished 
the workman for the purpose of making /up certain 
clothes and the like, is laid down by the same author : 
“ Ten palas 2 per teen turn shall be the increase in [weight 
of] cloths made of woollen or cotton thread, In cloths 
of middling quality, five pal as per centum must.be the 
increase,.but in those of fine quality, three palas are 

declared to be the standard.” In some kinds, decrease is allowable, by 
the same authority, who says : “ In embroidered cloths, as well as 
those made of a hair, a thirtieth, share,is declared s to be admissible] as loss 
[in weight,] but there is to be.neither loss nor gain, in the weight of 
those made of silk, or of the bark of a tree” Embroidered, by describ¬ 
ing the Svastika, or other patterns on ready prepared cloths* or other 
material, with coloured thread or the like. 

11. In work, when a certain term is specified, and, the workman 

fail to send home the article when demanded within 
Hides regard- the ; term, then, even if damage happen to the goods, 
rui° ,ltraeb l ° r f he workman is not to blame; 3 for the same author 
says ; “ If, having fully considered the nature of the 
work, a certain time- be fixed for its delivery ; in that case, should the 
owner demand it when only half finished, and not obtain it, still it 
shall not be a warded to him.” The exceptions are declared by the 
same author : If, when the term has elapsed, and the 
Exceptions. work is finished, the workman should not deliver it 
when demanded of him, and it be afterwards damaged, 
or stolen ; the person who would have received the article, shall obtain 
the value of it.” And again: “ He who, having re- 
Puiiishmcnt of ceived a thing borrowed for his use, shall not restore 
a fraudulent lor- it when demanded back, shall be seized, and by force 
ro ^ er ’ compelled to give it up ; and let a fine be imposed, if 

he do not then restore it. 


I— 1 'flic following rules are not* unknown to the English law, which has several 
statutes to prevent fraud in similar cases. See Tomlins,, tit. “ .AMufacturers.’’ “ Gold 
and silver/’ “Wire drawers.” 

2—As. lies, htiq 01, Wilson ad verb. 

3—Essay on Bailmeirtpj 90-01, “ Hiring of work” 
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Vy&a A 

Sale without 
ownership. 

CL XXXIX. 


UnautlioriKed 
sale, gilt, or 
pledge, veldat law. 


When the goods of another are sold in the owners 
absence, [whether they had been] borrowed for use, 
bailed for delivery, deposited under seal., or stolen, it 
is a sale without ownership/' K<ity%anar “ Let the 
judge declare void a sale, a gift, or a pledge,, made 
without ownership/’ Without oivnership, % is here 
a past participle, and used separately, to denote the 
nature of each [act of sale, gift or pledge,] 

2, NSrada : R “ An open purchaser is clear of imputation, but a 

purchase in secret is a theft/' : 4 “ He who buys any 
Circumstances thing, from a slave without authority from his master, 
invalidating a pur- from a man not of a good character, in private, at a 
c * lase ' very low price, and at an unfit hour, becomes the ac¬ 

complice of him/' The aecomplice of him, that is, of the thief. 

3, Ytfjiiavalkya : 5 “ The right to a thing lost [and then found,] 

must be proved, by the mode of acquisition, or by [ evi- 
Proof, by the denco of] possession: otherwise, on failure of proof, a 
owners of lost foie equal to a fifth part shall be paid to the king/' 
proper y. Fifth part , a fifth share of the lost, property. When 

the evidence given by the witnesses adduced by the loser, is contrary 
to his claim, he must be fined in double the amount of the lost pro¬ 
perty, for Vy6sa says, ; 6 a If the plaintiff prove not his loss by witness¬ 
es, he shall in that case be compelled to pay double its value; and the 
purchaser is entitled to the tiling/’ 

4. He also lays down the course to be pursued by the buyer : 7 “ But if the 

seller be produced, the purchaser shall by no means be 
condemned; for then thelaw suit must be continued be¬ 
tween. the owner of the thing lost and the seller. Bi’has- 
pati : 8 “ When the seller has been .made appear, and 
has been condemned in the law-suit, let the judge 
cause him to pay the price to the buyer, and a fine to the king ; and re¬ 
store the property to its owner/’ K&ty&yana : 9 “ Let time 
be given to the buyer for the production of the seller, 
according to the length of the road/’ 10 ; “ If he cannot 
produce the seller, let him even justify the purchase ; 
and if the purchase be justified, he shall in no wise be 
blamed by the king.” “ The claimant should first 


Product on of 
the seller indem- 
nifics the purchas¬ 
er. ' 


OXC. Time for 
the purpose to be 
allowed, and pro¬ 
ceedings in de¬ 
fault. " 


1—Digest 1st, 453. 
%—Digest 1st, 474. 


Strangers 11cm. 1st, 289-302 -3. 

3—Digest 1st, 512. 4-Digest 1st, 491 - 

5—Digest 1st, 198. 

0—Digest l at, 499. 7—Digest 1st, 502. 

Digest 1st, 479. 9—Digest 1st, 484. 10—■Digest 1st, 50J. 
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prove:his property by evidence of kina,men; next, to clear himself, the 
buyer should prove a fair purchase by [similar] witnesses, his own 
kinsmen. 5 ' 

5. 


The first owner 
recovers in all 
eases, under cer¬ 
tain rules. 


Hales in res¬ 
pect to publicity 
of .sale*, and ad-, 
lersAplaces otre¬ 
sidence. 


Even if the purchaser clearly prove the sale, still the proper¬ 
ty must revert to the former owner who lost it." 
Moreover, Mami : l “ But if the vendor be not produci¬ 
ble, and the vendee prove the public sale, the latter 
must be dismissed by the king without punishment; 
and the former .owner, who lost' the chattel, may take 
it back; on, oaying tlie vendee half its value." Not producible, not to 
be pointed out. it alludes to the property being assayed [as it .were 
by the buyer], by [the test ofj a public sale. 

.6. Kfityfiyana :? <l The defendant, not clearly proving an open 
sale to him, or not pointing out the seller, shall be. 
made to deliver the thing c!aimed, and to pay a .fine" 
.Brhaspati: * 3 4 If a purchase be made before a public 
assembly [of traders], with the knowledge of the king’s 
officers, but from a seller whose dwelling-place is un¬ 
known ; or if a claim be made after the death of the 
seller, [though known], the owner of the thing may recover his own 
property, on paying half the price given ; half the value is lost to each 
of them : such must be the decision" Marichi d But if he cannot pro¬ 
duce the seller, his dwelling, place being unknown, the loss shall be 
borne equally by the buyer, and by the [former] owner who had lost 
the thing." D wdll ny place, the spot where the seller resides., 

7. Nfcxda: “ For the possession of women, or cattle, as well as 

land, leave must be distinctly granted. He who enjoys 
Women, cattle, them without leave, shall be forced to pay the hire of 

such enjoyment.” Granted , ordered. The Lire of en~ 

; joy went, rent, similar to tlie hire. 

8. Yajhavalkya *. 5 “ The owner of a thing lost, or stolen, which 

had been seized by the officers of the police or revenue, 
term for res to-' whether by sea or land, shall take it, [if claimed] within 
ration of escheat- one y ear • after that time, the prince [shall retain it].” 
ed T>voperty - As for this text of MamE : " Three years let the king 
detain the property, of which no owner appears, [after a distinct pro¬ 
clamation] : the owner, appearing within the three years, may take it; 
but, after that term, the' 1 king may confiscate it,” it is only with, refer¬ 
ence to property belonging to a (Jrotriya, [one conversant in the Vedas]. 

The same author ^iys 7 : “ The king may take a sixth 
With, the share part of the property so detained by him, or a tenth, or 
to be reserved by a twelfth, remembering the duty of good kings.” Then, 
the 'king- in the first year, he must give up the whole of the pro- 


]*~~Chap;8th, r. 202. Digest 1st, 502. 2—Digest 1st, 491. 

3—.Digest 1st, 5OS. 

4 -Digest 1st, 510. 5-Macnaghtcu, p. 4254. 0—Chap. 8th, 30. 

7-Chap. 8th. 33. 
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perty. In the second year, let him give it up, after deducting a twelfth 
share ; in the third year, a tenth; in the fourth, a sixth. After that 
term, the king may confiscate it; this only in case of its owner not ap¬ 
pearing after three years : and then i t m ay 4>e appropriated by him only 
for his expensesbut if the owner then make his ap- 
Exception in the pearance, it must be made good to him, even if ex- 
owner s favor. pended: Tims says the Mitikshar& This however, 

. only.if the owner he-unknown ; for if it ,he known, ‘ that such an one 
‘went away, forgetfully leaving the said property behind/ then he shall 
get it back, even after three years. Even the prince possesses no right 
of disposing of it, though he may at the same time take seine portion, 
however small, as his share. 

9. Yajhavalkya propounds the remuneration for trouble of the 

finder, keeping during one day, the stray animals of 
liemuneratiori of mother : u The owner of stray animals must pay four 
CXOII ° fStraJS paiias, if the animal be of the species with solid hoofs ; 

five pan as fora human creature; two for every buffalo, 
camel, cow, or animal with cloven hoofs ; but only a fourth, for every 
goat, or sheep ” But their food must be paid for besides. 

10. On the subject of treasure trove, [Nidhi] Yajhavalkya 

says : l “ Let the king obtaining unclaimed ' property 
Law in regard r]Siicllii'J give half to Brahman as : but a learned Brah- 
to treasure trove. ^ keep ^ whole> for hc is l or d of all.” « And 

the king shall receive a sixth part of unclaimed property occupied by 
any other person/’ “ In case of its being discovered without informa¬ 
tion from the finder, he must be made to pay a fine as well [as the 
sovereign s share].” If however, any one prove by mark, measure, or 
the like, that the property found belongs to himself, in that case let 
the prince deliver it to him, after giving a twelfth share to the informer, 
and taking his own sixth. This is stated by Maim 2 : When a man 
claims treasure trove, declaring truly ; ' This is my own property/ the 
prince shall still retain his own sixth share, and also a twelfth.” This 
twelfth, being that assigned for the informer^/ 

11. On the subject of property carried off by thieves, the same 
Restoration of ai # LOr says “ Let property carried off by thieves be 

stolen property to 
the owner. 



CXGHL 


restored hy the prince to the owner, of whatever class be 
may be; if the prince take possession of it, he partakes 
of the crime with the thieves.” In case lie be unable, 
to recover it from the thieves, Kish.ua DVaipSyana 
[Vyfea] says & **. Should the prince be unable to recover stolen property 
from thieves he shall make it good from his own treasury, provided 
he be powerless.” Thus has been expounded the law of sale without 
ownership. 


1—“Macnagliten, 437. Digest 1st, 461. 2—-Chap. 8tb, v, 35. 

3 —Chap. 8th, v. 40. Macnaghten, 457 4—'Macnaghten v 437. 

(a) As to tttasare trove, see Mack Reg. XI of 1838, Act XII of 1838, Mud* S. 
1860, p. 88. Yfijnavalkya by Roer and Montr. i. 34, 35.— Ed. 
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CHAPTER VU1. 

Concer ns among Tavtners,^(Smxb}mya SamuVhdnarn.) 


Concerns among 
partners. 


1. Nfcada : 1 2 3 * * “ When traders, or others, jointly 
carry on business, it is called a ‘ concern among part¬ 
ners a title of judicial procedure.” 


2. Bihaspati ;* “ Whatever property a man lends,, with the as¬ 
sent of many, or whatever business he so causes to be 
Mutual obliga- performed, is considered as the act ol all the part - 


tions - ners.” s ? “ They are declared to be competent arbitra¬ 

tors, and witnesses for each other, in doubtful cases of deceit, provided 
they hear no enmity to either party.’ “ Should one of the partners 
I'vrrv be justly suspected of fraud, in buying, selling, [and 

n .vi.a v- fc jj e pPp ], he may be cleared by ordeal : such is the 

rule in ail controversies.” 

3 . YSjnavalkya ■* “ A man of crooked ways let the other part¬ 

ners expel without profit; and let a partner unable to 
Provision for re- act, appoint another man to act for him,” 6 : “ If one 

““AS"* 8 ™ partner does what the others forbid, or disapprove, or 
if he he negligent, [in doing what they allow], and the 
[common] property be injured, ho shall make it good ; but he who pre¬ 
serves it from [robbers or other] misfortune, shall receive a tenth part 
of it [as his rewardfaj.J” 

4. KStyayanad : “ If four kinds of artisans be jointly employed; 

young apprentices, more experienced scholars, good 
Order of shares Artists, and teachers, they shall receive, in order, one 
m a partners ip. tw0) three, and four shares, of the pay, or profit.” 

Young apprentices, persons learning their trade. More experienced 
scholars, those who are well versed in it. Good artists, thorough¬ 
ly skilled [in every branch]. Teachers, persons making new inven¬ 
tions. Brhaspati r “Where several men jointly build a house ora 
temple, or dig a pool, or make sacred utensils, let the chief workman 
receive'a double share of the pay,” Thdsame author adds* : “This 
has been ordained by wise legislators for a band of musicians : let him 
who marks the time skilfully, take a share and a half; and lot the 
singers have equal shares.” 

1— Digest Sid, p. 1 4—Digest 2d, 17-34. 

2— Digest 2d, 66-7. S—Digest 2d, 12. 

3— Digest 2d, 8-9. 6—Digest 2d, 78. 

(a) Yajnavalkya (II. 259.) also lays down that “traders who cany on business 

jointly, for profit, shall share the profits and losses, either in proportion to the capital 

brought in by each, or according to the contract between them.”— £V. 
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5. K&fcyayana: (k If men, [who have joined together in any buai- 
T ^ ness], but are dispersed abroad, meet with imprison- 

1° b ® ment, then, whatever is paid for the sake of their libe- 
ration, shad be bortie by> them according to the share 
of each/' 3 “ The law | before ] propounded relates to all partners, whe¬ 
ther merchants, husbandmen, robbers, [commissioned in wartime], or 
artizans, when, they have made no special agreement for their shares/’ 


of 0ift.~(Dattd2>fadd7iik(ivi) 


1. Nevada : 4 " When a man desires to recover a thing which was 

not duly given, it is called subtraction of what has been 
^ Suofcraction ot gj ven . [ an( j this is] a title of administrative justice” 
s OxcV\ Vot duly given, is a past participle, to denote the qua¬ 

lity of th| transaction, and signifies 'prohibited/ The 
same author adds : 5 “ In civil affairs, the law of gift is four-fold; what 
may, or may not, be given; and what is, or is not, a valid gift ” 

2 . Narada : 5 “ What is bkled for delivery, what is lent for use, a 
1 : na K^wn r\vi\ P led ^ joint property, a deposit, a son, a wife, and the 

p e rt y 1 p ' whole estate of a man who has issue living, the Sages 
have declared unalienable, even by a man oppressed 
with grievous calamities, and [of course], what lias been promised to 
another/’ Now, as a man has no property in his wife or son, it is only 
a repetition of the prohibition against their alienation, hi conformity 
to the Vedas. ‘ Neither between, nor in the heavens above/ l^rom this, 
and from the law of Y&jnavalkya J <r In distress for [the maintenance 
of] the family, [or, the family not opposing the gift, on account of po¬ 
verty]^ property may be given away, except a wife and son,” the pur¬ 
port of the above is confirmed by the reservation of a wife and son. 
The non-existence of property in a wife or son has been already exa¬ 
mined in the discussions on property. 

3. In case of their being alienated, not only will the act be un- 
r: f . f ■; , tenable in law, but moreover penance also must be 

ble property 1 2 art P erformed v * or > in treating of this very subject, Daksha 
void. says : 8 The man y\ho ‘gives them away is a fool, and 

must expiate ihe eih by penance/’ So Mami : 9 “He 
who receives what may not be given, and lie who gives away the same, 


1— Digest 2d, 80, where it is utensils of leather/ Charmika, for Dh&rmika; some 
of the manuscripts had the other word. 

2 Digest 2 d. 83. 3— Digest 2 d, 92. 4-5— Digest 2 d, 94-6. 

6— Digest 2d, 97-8. Reports 1st, 293-4, 2nd,'428. See Chapter 6th, para. 6th. 

7— Digest 2d, 128. Reports 1st, 69. 2d, 428. See Chap. 4th, Section 1st, para. 12. 

3 —Digest 2d, 119. ‘ 9—Not found in his Institutes. 
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shall both be-punished like thieves, and be both caused to pay the tine 

of fTt.kfl/ma. sA.Tia.sa ’n 


of Uttama sahasa 

4. What things may bo given, is declared by Brh&spaii r ff A 

• man may give what remains, after the food and cloth- 

‘>erty ienaWe PI "°* ***0 of family / * * 5 6 7 What must without fail be given, 

' CXCY 1 is told by K 6 ty£yana : 3 “He who delivers not a pre¬ 

sent which he has promised to a Brahman, shall be 
compelled to pay it as a debt, and incurs the first amercement/’ 

5 . Gautama : 4 “ A man shall riot give, even.what he has promis¬ 

ed, to a person whom the law declares incapable of 
Gift and sa.e m rece i v j n gy Gift or sale of a livelihood [Vitti] are 
bited. CaS0S Pr ° U * "thus' forbidden by Yyasa & "■ They who arc born, or 
yet unbegotten, and they who are .still in the womb, 
require the means of .support: no gift or sale should therefore bo made.” 

6 .. N£rada 6 * * * thus propounds the distinctions, of gifts, valid and 
void: 1 Valid gifts are declared to be of seven sorts; 
Gifts valid void gifts assume sixteen forms .” 7 “ They who know 
the law of gifts, declare, that things once delivered as 
the price of goods sold ; as wages ; for [the] pleasure [of hearing poets, 
musicians, or the like;] from natural affection; as an acknowledgment 
to a benefactor; as a nuptial gift to a bride [or her family;] and 
through regard, cannot be resumed.” Regard, religious purposes : 13 

u What has been given by men agitated with fear, 
Gifts void. anger, lust, grief, or [the pain of] an incurabje disease ; 

or as a bribe, or in jest, or by mistake, or through any 
fraudulent practice, •must be considered as ungiven: So muat any thing 
given by a minor , 9 an idiot, a [slave or other] person not his own 
master; a diseased man, one insane, or intoxicated, or in consideration of 
work unperformed.” ,0 : “ But what shall be given ignorantly, to a bad 
man, called a good one, or for an illegal act, must be considered as 
uugivenf a)" 

7. Grief ; pain, misfortune; the interpretation is, afflicted, with pain 
created by fear or other impulse ; Whatever has been 
Terms of the given by one excited by fear, of beating or the like, 
text- defined. or by other causes : and in the same manner, what is 
given with the intention that it may be expended, from anger against 

1—See Chap. 16th, para 2d. 2—Digest 2d, 18L 

3—Digest 2d, 170. ' 4—Digest 2d; 172. 

5— Digest 2d, 113. Jim. Vt 21. Mil. 25 T. Report* 2d, 428. 

6— Digest 2nd, 95. 7—Digest 2nd, 175. 

8-—Digest 2nd, 181. Reports 1st, 31. G'olcbrooke on Obligations, 26—45—48— 

56 — 232 — 243 . 

0—for '‘Minority” see Digest 1st, 293, 2nd, 115. Cole, on Oblig. 26 Reports 2d, 

57— 117*—147. An idiot, and an insane person, seem incapable also by English law. 

Cole.-on Oblig. 227-2S. , 

10—Digest 2nd, 200. Cole, on Oblig. 53. 

(a) See S. A. 168 of 1863, Mad. H. C. Rep— M 
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brothers or other persons [the rightful heirs : hv mistake, as, when gold 
is given by mistake, when. the intension was to give 
CXCVL1. silver; thrmigh fraudulent -practice, as if, ‘ The king 
•*, were about to give a cow to Deviutatta, and it be 

given to sonde other man, supposed to be the right person by his as¬ 
suming the dress of Devadatta by a diseased 'man, one whose mind is 
unsettled by disease ; by one intoxicated with any substance or liquor 
which produces drunkenness; or insane, by the effects of the air, or 
from any other cause. Given, bestowed ; what is given to a person who 
fails afterwards in the performance of any act, the donor f at the time 
of giving it] thinking, ‘ This person, will do ray work ’ l 2 3 what has been 
given to those,practising unlawful arts, under an idea that they will 
perform a lawful act: All these gifts may he reversed. 



8. K6ty£yaoa “ What has been gi ven by men under the impulse 
of lust, or anger, or by such as are not their own mas- 
Such gifts may ters, or by one diseased, or deprived of virility, or 
be resumed. inebriated, or of unsound mind, or through mistake, or 
in jest, may be taken back.” Through lust, for the 
sake of seducing another mans wife. Deprived of virility K [womanishly] 
timid. <Qiven through mistake or in jest, means as a bribe [utkocha.] 


3 “ If a bribe be promised for any purpose, it shall by no means 
be given, although the consideration "be performed.” 
“ But if it had at first been actually given, it shall be 
restored by forcible means; and a hne of eleven times 
as much is ordkined by the son. of Q4rga and by the 
son of Manu” The nature of a bribe ia thus exhibited 
by the same author : 4 “ Whatever is received for giving 
information of an [improper] acquaintance; of a criminal, of a man 
violating the rules of his class, or of an adulterer ; for producing a man 
of depraved manners [ready to commit thefts or other crimes,] or for 
procuring a man to give false testimony. That is all denominated 
[utkocha) given on an illegal consideration ” 


Recovery pro¬ 
hibited, of a bribe 
once given. 

Bribes defined. 


10. Mauu : 5 “ When the Judge discovers a fraudulent pledge, or 
sale; a fraudulent gift, and acceptance, or in whatever 
other case he detects fraud, let- him annul the whole 
transaction.” Fraud, circumvention. Or in whatever 
other case, that is, in whosever business. The mean¬ 
ing is, the whole of that business in which fraud is 


OXCYIII. i 

Fraudulent- acts 
to be annulled. 


1— This is better explained in the Mit* leaf 19th, page 2nd., line 10th, “ Further, 
what is given thus, ‘ This man will do this my work/ that is, from hope of a profitable 
return.” 

2— —Digest 2nd, 197. Reports 2nd, 117. 

3— Digest 2ud, 195, Katyayana. Cole, on Obltg. 58. Strange's Eiem. 1st, 274. 

4— ‘Digest. 2nd, 191. 5—Chap. 8th, v. 165, Strange’s Elem. 1st 285. * 
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detected shall be reversed. Katyfivana“ What a man has promised, 
in heal th or in .sie&.nests, for 'a religious purpose, must 
Legal promises be given ; and if he die without giving it, his son shall 
heirt^ eyen ori doubtless be compelled to deliverit.” "For a continua¬ 
tion of this subject, the Dv&ita Nirnaya, written by 
Guru, must be referred to. 


& 


ervice. 


CXC1X 

Servants 
three degrees 


of 


CHAPTER X. 

Of Senwe^[Aihyupetya (Jugmsku ,]. 

1. Narada r u When a man yields not the obedience he has pro¬ 
mised, it is called a breach of promised obedience; 
which is a title of law” Servants are of three ranks, 
says Bxhaspati : 3 “ The soldier is the highest of ser¬ 
vants; the ploughman is the middlemost; the porter 
is declared the lowest, and so is a servant employed in 
the business of the household” Nfrada : 4 “ He who 
shall be commissioned for affairs, or for t he superintend¬ 
ence of the family, should be considered as a commissioned servant; 
and he is also called a family 'Servant [in some instances]/' 

2. Ktityayana : 5 “ Bhrgu admits the servitude of one who, being 
his own master, gives himself, as [the marriage of J 
a wife [self-given is acknowledged :] slavery should be 
limited to three classes; neV^r can a BrAhmana be¬ 
come a slave/’ The servitude of men of the military, 
commercial, and seryile classes, who have • forfeited 

their independence, may be in the direct, notin, .the inverse order of 
the classes/ 5, NSrada ; 6 “ In the inverse order of the classes, slavery is 
not legal. . KjitySyana. : 7 “ Where men of the three twice-born classes 
forsake religious mendicity, let the king banish a man, of the sacerdo¬ 
tal class, and reduce to slavery a man of the Kshatriya or military 
tribe, says Bhrgu/ The taking the word Kshatriya or military class, 
intends the commercial and servile classes also, a part beiiTg put for the 
whole. The mode of banishing a Br&hmanais thus explained by 


Slavery of all 
classes admitted; 
with exception of 
Bralnjftims(«). 


Baksha and Nfiracja : 8 ve If a man, after assuming religious mendicity, 
abide not by his duty, let the king cause him to be lacerated fey the 
feet of dogs, and immediately banish him.” 

& K6ty4yana« But even a man of equal class must not reduce 
a Br^hinana to slavery; yet a mild and learned man 
mat kinds of may employ in labour one inferior to himself in those 
labour allowed and qualities: still let not the highest twice-born man per- 
wbat prohibited, form impure work.” Manu : 10 “ Both |iim of the mill™ 
___ tary, and him of the commercial class, if distressed for 

\ "-Digest 2d, 96. 2—Digest ifd, 204. Digest 2d, 218. 

4 Digest M, 220. See Bl. Com. 1st, 426. The English law admits four kinds, 

5—Digest 2d, 254., See BL Com. 1st, 425, note 1„ 

6—Digest 2d, 253. 7—Digest 2d, 227. There is a variation in the reading oi this text. 

8— Digested, 227. 9 —Digest 2d, 254-5. 10—Chap. 8i;h, v. 411. Strange’s Elem. 1st. 135. 

(a) Act W of 1843, sec. 2 prohibits the enforcement of any rights arising out of an 
alleged properly in the person and services of another as a slave. See cases cited 3 
Mori, jQig. 377 — Ed> 






Illegal enslave¬ 
ment wi tilth epun* 
is'hment awarded 
for it. 
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a livelihood, let some wealthy Brtfhmana support, obliging them, with ¬ 
out harshness, to discharge their appropriate' duties,” Appropriate 
ditties , meaning respectable, and such as are suited to their class. 

4. Katyhyana 1 : “ He who seizes a; -woman of the sacerdotal 
class, he who sells her, and he who enslaves a woman 
of family, impelled by lust, or causes her to be ap¬ 
proached by another, shall be amerced, and that 
j enslavement | is null.” “The man who treats as a 
slave the nurse of an infant child, or a free woman, or 

the wife of Ins dependent, incurs the first amercement.” Vishnu :* “He 
who employs a man of the most elevated class in servile duty; shall 
be fined in the highest amercement.” K&tyayana “And he who 
attempts to sell, an obedient female slave [Bhaktaj * 4 , though she resist 
the sale, and though he be not distressed, but able to subsist, shall pay 
the first fine.” 

5. Tfm distinctions in slaves are laid down by'Nffrada 5 ; “ One 

born [of a female slave | in the house [of her master] ; 
rated ^ Rtmme ' one bought; one received [by donation] *, one inherited 
[from ancestors]; one maintained in a famine; and, 
like him, one pledged by a [former] master; one relieved from great 
debt; one made captive in war ; [a slave] won in a stake ; one pvho 
has] offered [himself] in this form. ‘I am thine ; an apostate from re¬ 
ligious mendicity ; [a slave for a] stipulated [time] ; one maintained m 
r considera tion of service [Bhakta j ; a slave for the sake 

^ ... of his bride ; and one self-sold, are fifteen slaves de¬ 

clared by the law.” 

6. 6 : “ Of those [slaves], the first four are not [of right] released 
from slavery : unless they be [emancipated] by the in¬ 
dulgence of their masters, their servitude is hereditary. 
That low man, who, being independent, sells himself, 
is the vilest of slaves ; he also cannot be released from 
slavery.” 7 “ Among those, whoever rescues his mas¬ 
ter from imminent danger of his life, shall be released 

from slavery, and shall receive the share of a son ” Y&jnavalkya ; 
“ He who, having become a Sanyasi, falls from that state, shall remain 
the slave of the prince during the rest of his life,” 

7. Narada : 3 9 “ One maintained in a famine is released from ser¬ 

vitude on giving a pair of oxen.” “ One pledged [is] 
Siaverv voi d a- also [released] when his masters redeems him, by dis- 
ble, on what con- charging the debt” 0 ” 10 : “ Paying the debt with inter¬ 
est, a debtor is released from servitude.” 11 : “ One who 



Who of them 
are not capable of 
emancipation. 

Exception. 


ditions. 


1—Digest 2d, 258* 2—Digest 2d, 257* 

3-—Digest 2d, 258,. 4—The word f Bhakta } means also “ serving for mainfen , dnce. , ’ 

5—.Digest 2d, 224-25. Colebrooke on Obligations, 26. 6 —Digest 2d, 231. 

7—Digest 2d, 241. Reports 1st, 372, note. 8—Digest 2d, 243. The last 

half of the couplet is here omitted; it is as follows : “ for what was consumed ia a 

famine, is not discharged by labour [alone].” 

9 ^Digest 2d, 245. Here again, the last half couplet is omitted.; “but if [the 

creditor] take him in payment, he “ becomes a purchased slave.” 

10—Digest 2d, 245. I I -Digest 2d, 246. 
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offered himself in this form* ‘ I am thine f one made captive in 
war, and a slave won in a stake, are emancipated on giving a substi¬ 
tute equally capable of labour.” 1 . : •“ A. slave for a fixed period 

i.s also emancipated,, by fulfilling the stipulated terms.”® : “ One main ¬ 
tained in consideration of service is immediately released on relinquish¬ 
ing his subsistence ; and a slave for the sake of his bride is emancipa¬ 
ted by divorcing his wife.” Substitute, a surety, deputy. Bride, a. 
female slave. 

. 8 . 


Slavery in what 
cases void, ab- 
initio. 

COII. 


‘Reason for em¬ 
ancipating ffir- 
•males, 


Yajnavalkya 44 One enslaved by force, and also one sold by 
robbers, is released from slavery.” N&rada : * * 4 “ One 
not his own master, who, having given himself [to one 
rnan] in this form/* 1 am thine,’ goes [to another], 
does not Obtain his wish; the former o wner may re¬ 
claim him.” One not his- cnvn master, the slave of 
another. The word slave, used throughout on this 
subject, being not specially confined to the masculine gender, must 
therefore be understood as affecting all rules ako'for'.female slaves. 

9, A reason for enfranchising female slaves is declared by K$ty- 
%mta : 5 * “If a man approach his own female slave, 
and'she bear him a son, she must in consideration of 
her progeny, be . enfranchised with her child. Pro- 
<jmy, offspring; meaning, that she becomes thereby 
qualified for libe^gy. 

10 ,N r drada A : " Let the benevolent man, who desires to emanci¬ 
pate his own slave, take a vessel of water from his 
Rite of emaaei- shoulder, and instantly break it, sprinkling his head 
P ation - with water containing rice and flowers ; and, thrice call ¬ 

ing him free, [let the master j dismiss him with Ms face 
towards the east: thenceforward let him be called f one cherished by 
his master’s favour f his food may be eaten, and his favours accepted ; 
and he is respected by worthy men. 

II. IC;&tydyana 7 * ; “A free woman, or one who is not a.slave [of 
the sapae ‘master; for this word, may bear either 
How any frm sense], becoming the bride of a slave, also becomes a 
woman may be- s ] av - e j to her husband's owner]; for her husband is her 
cornea slave.. lord, and that lord is subject to a master.” “What¬ 
ever goods belong to a slave, his master is declared by law to have 
dominion over them.” 9 


1--Digest 2d, :H5. This should come in after (t Faying the debt .with interest/’ &c. 

2 —Digest, 2d, 247. 3—Digest 2cl, 239. 

4 -Digest 2nd, 237. The translation is varied here, to suit the gloss. 

5—Digest 2d, .247. 6—Digest 2d, 248. 

7 —'Digest, 2d, 252-3. 

S—Digc.at 2d, 252. The last hemistich is here [it would seem frauduenfiy] omit¬ 

ted ; but that matter has no right to the (roods which are acquired by public sale. See 

.i OaI ukvArtl'n nn lAhc UH ‘4!_0*4Q! 


particularly Coltbrookc on Obligations, 30-31-232* 



MWsr, 
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CHAPTER XL 

Non-payment of Wages,-—( Felandcldnam.) 

1. NArada: 1 "The rule and the act of paymen t, 
Non-payment <>f ftn< j non .p a y mcn t, of the wages or hire of servants, are 

W< CClil. now declared, called in. law, .Non-payment ol wages 

or hire. 

2. YfySavalkya : s “He who causes work to be. 
lutes oi vmys, per f orme( j without fixing the wages, shall be compelled 

kted. ’ by the king to give a tenth part of the [profit arising 

from] commerce, cattle, or grain.” 

3 . This relates to light work—For if the work be heavy, BfhaS- 
pati says : a “ Lot the man who guides the plough - 
According to the share have a third or a fifth part [or the grain]. Let 
work. ' - (the ploughman), to whom food and vesture are given. 

take a fifth; and. let him who is supported by the 
profit (alone), receive a third part of the grain produced.” Food and 
vesture, a servant boarded with receipt of food and clothes* 


4. 


Rules affecting 


N&rada.: 4 “A servant who refuses to perform the work he has 
undertaken, shall he compelled to fulfil his agreement, 

.. first paving him his wages; but, if be persist in hi* 
ie ' refusal after receiving his wages, he shall forfeit twice 
s their amount.” Manu 6 : “That hired servant or work¬ 

man, who, not from any disorder but from insolence, fails to perform 
hia work according to his agreement, shall be fined eight raktikae, b and 
hie wages or hire shall not be paid.” He adds:* “ Yet, whether he be 
sick or well, if the work stipulated be not performed [by another for- 
him or by himself], his whole wages are forfeited, though the work 
want but a little of being complete.” 8 But, if he be really .ill, and 
when restored to health shall perform his woik accoming to Ins oiigi- 
' Tvr rial bargain, he shall receive bis pay even after a very 

long time.” So Vishnu: 0 “ A servant, [or workman by 
time], who leaves the work before the expiration of the full term, shall 
forfeit the whole price of his labor, and pay one hundred parias to the king.” 

5. Amiin: “ If the master dismiss the servant before the full tone 
” , ff **. has passed, he shall pay him his whole wages, and. a 
mites aneaiug llua(irecl pa9as to th? king, unless the servant were m 
fault.” Vrddha Manu : 10 “A servant shall pay the full 
value of what lie has lost by more inattention ; twice 
the value of what he has lost by gross negligence or 
malice; but he sh all riot bo forced to pay any thing for 

1 —Digest 2d, i'i'J. 

2—3.Digest 2d, 861 -64. See Tomlins, and Bum, tit. “ Servants." 

4-Digest 2d, 267. 5 -Chap.,0th, 215. Digest 2d, 209. 6 - As lies. 5th, 91. 

7— Chap. 8th, 217, Digest 2d, 270. 8-Chap. 8th, 216. Digest 2d, 27) . 


the master. 

Damage or loss 
by -servants, how 
to be estimate.! 
and when good. 


0—Digest 2d; 971* Reports 2d, 237 


10 - Digest 3d* 272, 








what robbens have seized, for what has been burned, or for what m 
inundation has carried away, [unless he were himself hlameablej 
Malice* enmity. Carried away, swept, away, Y^jn^valkya : l He 
who raises obstacles on solemn occasions shall pay twice the amount 
of his wages ; one who declines when on the road [shall 
Cases of cl is- be compelled to pay] the seventh part of the wages, or 
pute about wages fourth part, if he leave him on the way.” Vrddha 
and discharge. Maim :* Should a merchant [having hired a servant for 
a certain journey,] sell his goods' by the way, and discharge the servant, 
his [wages] must he paid; but the servant shall receive half only of 
tlie hire!” K6ty£yana : 3 “ And if the goods be stopped, or seized on the 
way, the servant shall receive wages for so much of the way as has been 
passed by him ;” 1 ° The master, who leaves in the way a tired or sick 
servant, without talcing care of him in a village for three days, shall pay 
the first or lowest amercement.” Be stopped , be attached by the king’s 
order. 

ti Brhaspati : 5 “ if a servant, by the 'command of his master, apd 
for his benefit only, do an improper act, the offence 
Liability of the shall be imputed to the master;” * tf the master, who 
master. p&ys not the hire of labour after the work is performed, 

(XY. shall be compelled by the king to pay it, as well as a 

proportionate amercement.” 

7, .N&rada : 7 “ The owner of goods, who hires carriages or beasts 
of burden, and takes them not, shall be compelled to 
Rules relating pay a fourth part of the hire; or the full amount, if he 
to hire, of cam- leave them on the road.” "Carriages, conveyances of 
ages, and beasts of s0 ^ s . Beasts of burden; horses and other animals, 

authetl * carrying burthens on their own [backs]. KatyAyana :* 

f ‘ He who hires, at" a fixed price, an elephant, a horse, a bull or cow> 
an ass, or a camel; shall be made to pay for the hire of it as long as ho 
delays to restore the cattle, having used it according to agreement” 
Nftrada He who dwells in a house which lie built on 
Rules for Land- the ground of another man, and for which he pays 
lord and Tenant, shall take with him, when he leaves it, the thatch, 

the wood, the bricks, arid the like. But if ha live, 
without paying rent, on the ground of another, and there be no agree 1 
merit, he shall,when he quits it, give the thatch; the timber, and the 
bricks which he lias expended, to the landlord” Rent , hire. 

V, 

1 —Digest 2d, 271-75. 2—Digest 2d, 277 . 3—Digest 2d, 278. 

1—Digest 2d, 279. Moore's Index, Term Reports IsR 76. Tomlins, and Burn, 
tit. “ Servants 

Digest 2d, 273. BL Com. 1st, 129. “Qui faoifc peralium facit per se.” Tom¬ 
lins, tit. “ Servants;’ 

6-Digest 2d, 270. 7—Digest 2d, 377, q. v. 

8—Digest 2d; 283, wlierc it is attributed to Narada. 

y— Digest 2nd, 281. q. v. Strange^ Eleffi; 1st, 293. 
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CHAPTER XII. 

Breach of Compact,■—(Saruvida Fyatikinma.) 



Breach of Com¬ 
pact. 

CCVi. 


Royal establish¬ 
ments. 


1. Narada : l •* The general rule, settled among irreligious men 
[Piikhanda]. and among citizens [Naigama!, and the 
like, is named a compact; and the title of la w concern¬ 
ing disputes arising thereon, is called Breach of com¬ 
pact.” Pdkhanda, persons pursuing commerce- or the 
like, [arid] de viating from the ordinances of the Vedas, 

Citizens, those who do not act contrary [to the Vedas]. From the term 
the like, we .must include those skilled in the three Vedas. 

2. The part to be taken by the king in these mattery is laid 
down by Bihkspati : 2 3 “ Assembling IhAhmanas endued 
with knowledge of the Veda, Qrotriyas [or learned 
teachers of the scripture,] and priests who keep a per¬ 
petual fire for oblations [Agnihotri,] lot the king esta¬ 
blish them in that place, and assign their Subsistence:” “Let him 
grant to them, in his own dominions, houses and laud exempt from 
taxes, delivering by a written grant, that the royal dues are remitted. 
h'mrhpt: They from whom taxes are not to be taken, are exempt 
from tax^s. Bewnttccl (hues : Ixcvtxiiiecl, abandoned : clv.cs , the fruits 
of the earth, and the like ; meaning, those [are to he remitted] to them. 
And the laws for these persons, the Qrotriyas and the rest, are declared 
by Ykjhavalkya ? “Duties which are stipulated, or seasonable [for 
S&mayika may bear either sense,] or prescribed by the king, and which 
are not inconsistent with their own [regular] duties, should also be 
diligently observed [by those priests, and enforced by the king.]” 

3. Nirada d “ Let the king maintain the associations of the P3- 
klianda, of the Naigama, of joint companies fCreni,l 
Associations enu- of separate trades [Puga, ] and of various tribes I VrSfca I 
meiatcrt amide- ail( j tire like, both in a place of difficult access, and in 
a frequented spot.” Associations of persons of dif- 


2 Digest 2nd, 280-92-3. Ellis’s Lectures “Kulika Sabhtl from Kulika, heads of 
tribes or families. A court Composed of ancient persons of the same Gotra as the plaintiff 
and defendant The Gaps, K.u!a, and Kalita courts took cognizance, especially of 
what is termed technically, Samvida vystikrainani, all transgressions against the disci¬ 
pline and peculiar customs of the tribe or family: they baa, also, jurisdiction probably 
to a limited extent, in civil causes between the members of the tribe orfomflv’i but’thev 
had no jurmdwtion -in criminal cases, and did not, therefore, resemble the domestic 
courts of the Romans, in which the Pater-tamiliaa presided, and punished the faults of 
Ins wife aud children even with death.” See Chap. 1st, Sec. 1st, para. 10th. 

3—Digest 2nd, 288. 

I--Digest 2nd, 287. 2~ Digest 2nd, 293. The words of the text are retained 

o.ayftrfjierplewty. 1 he Mayfikhaj and Mitakshara, vary in their acceptation of the 
term > aigama, for which ‘ trader” seems the most common meaning. Sec Chnn t'/lh 
para. 2d. lor the three last terms,’ see Chap. 1st, Sec. 1st, para. Wit and references! ’ 
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ferent castes for the carrying on of one kind of trade 'or business be* 
tween them, ar e joint companies. Among them again, those who are 
associated by different kinds of work, are ; called separate trades. Va 
rious tribes, are association^ of near kinsmeif, ’connexions, or gentile re¬ 
lations'; the same which are also denominated kula, or family, Of 
the Piikhanda and Naigama, we have before spoken [para, I.] , Associ¬ 
ations of all these, from the P^khandas to the Vr&ta inclusive, are all 
denominated ' companies/ 

4. The punishment for a departure from the rules laid down among 
them, is declared, by Yajnavalkya : * l * ‘Him who ern- 
Puuishment for be^zles the property of the company, and him who 
members. violates his engagement, let the king banish from the 

realm, after confiscating all his effects.” 


CHAPTER XIII. 

SECTION L 

,Rescission of Purchase. — (Kritcmushuya.) 


1. Nfirada : 3 ‘ He who is dissatisfied with, his purchase, after 
Rescission of buying a commodity for a | just] price, is called a res- 

Purteluise. cinder of purchase, [which Is] a title of judicial pro*' 

COVIII. ' ' cedure.” ’ 

2. The limit for examination of an article, is fixed by the same 

author : 3 Milch cattle should be examined within throe 
Term allowed days ; beasts of burden, within fivebut the exami- 
ior trial of aiti- nation of pearls, gems, and coral must be within seven 
days ; of male slaves, within half a month ; of females, 
within one month; of all seeds, within ten days ; of iron, and wearing 
apparel, -within one day.” Kfttyayana: 4 “ Rescission of a sale of land 
within ten days [is permitted ] whether to the buyer or the seller.” 
Brhaspiti : 5 “ Within those times, if a blemish be any where discovered 
in the commodity purchased, it must be Returned to the seller, and the 
purchaser shall take back the price.” 

3. KfJtySyana : 6 ^ Rpt an unexamined commodity being bought, 

and afterwards proved to have a blemish, it must be 
■ Excepted cases- returned to its owner within the limited time, and not 
otherwise.” If hAtqpk the article after., personal exa¬ 
mination, then, says Narada . 7 “ If a man, having bought for a just 


3— Digest 2nd, 2$7. Reports 2nd, 437. 

1 --Digest 2d, 309. See Strange 1st, 301-304, for this and the succeeding section. 

2—Digest 2nd, 21445, Reports 1st, 404-5. 

3 —The same hemistich, and no more is in the Viratrodaya, 134 1st, 1st. 

4— .‘Digest 2nd,315-6, The second reading of which,/sail jay ate, 3 is followed here. 

5—Digest 2nd, 31ft. 6—Digest 2nd, 309-10. 
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price any [cloth or other consumable] commodity [except seed 
grain/] should suspect that lie had made 1 , a bad purchase, he may 
ret am it on that very day to the seller,, unless it be diminished.” 
The buyer who returns it on the second day, shall give [the seller ] a 
.thirtieth 'part of the- priceon the third day, twice as much [or a 
fifteenth]; and, after that, it is absolutely his own/’ Narada 1 : “ But 
a mantle, that has been -worn, and is tattered and soiled, yet is bought 
with those known Blemishes, ca-nnot be returned to the seller.” 


SECTION XL 

llesomion of Sale.—( ml) 


L Naradau “ When a vendi ble thing, sold for [a just ] price, is 
Rescission of sale, not delivered to the purchaser, this is called ‘ non-de- 
CCIX. lively of a thing sold/ a. title of judicial procedure/ a).” 

2. YAjnavalkya' ; 3 “ He who, having received the price of a thing 
. sold, delivers not that thing to the buyer, shall be 
the^vendar compelled bo deliver it together with interest; or, 

among those who trade to foreign countries, the foreign 
profit.” Foreign, of another country. Its profit , that is, the profit on 
a commodity, the produce of a foreign country. The same author : 4 
“ Should a commodity sold, but not delivered on demand [with tender 
of payment], be injured by the act of God or of the king, the loss shall 
fall on the vendor. 

a And if a loss arise by the fault of the vendee, 
on him alone shall it fall.” Nhirada ®: “ But if a ven¬ 
dee refuse to accept the commodity which lie has 
bought, when it is offered, .the vendor commits no offence if lie sell it to 
another.” 

4. Yajnavalkya says : 7 “ That which has been sold by a drunken, 
Bales void or by an insane man; or for a base price ; also, that 

Ut ' 1 ' which has been sold by one not independent, and by 

an idiot, (h) must be given up and restored By the purchaser.” All these 


3. But again f 


and .the vendee. 


1-2 Digest 2d, 317. 
4—Digest 2d, 324. 


3—Digest 2d, 319*20. 

5 —2d, 324. Reports 1st, 404. The last 


hemistich of one text is here tacked on to the end of the other. 

6—Digest 2dj 327. Reports 1st, 404. 

7 —This is a text of Brhaspati, according tvilie Vlramitrodaya [136—1st, 5fch,] and 
is attributed also to him in the Digest 2d, 328, or at least one very like it. Reports 2d, 110. 

(#) By Hindu law a purchaser may recover in an action for breach of a contract to 
deliver goods pot only double the.earnest. money but also damages for the non-delivery. 
Alvar Chefli v. Tcddilinga Chelti l Macl.ff. 0. llep. 9— Ed, 

{h) Where an. infirm and foolish man, proved by a reference to his caste to bo in¬ 
capable of managing bis own affairs, sold his house at a base price, without the know¬ 
ledge or consent of his relations, the sale was sot aside at the suit of his widow, and she 
was decreed to be put into possession of the house, the purchaser from the idiot paying 
all costs, but being at liberty to recover for any sums lie might prove to have actually 
advanced to the deceased, Lnkmeedas Tereedaa v, Mi. Mankmwur^ 2 Bon* 114. I Mori. 
Dig. 563.— Ed. 







Rules for deci¬ 
sion. 


HINDU' LAW-BOOKS 

rales, must be understood, as referring to a contract 
ivu LKp at/I I at* h) t!n« aHwR, ■ 1 The* r 


made by the seller to this effect: * The price being 
paid, I will give it to you alone, and to no other/ pas 
is evident] from the following text of Narada 1 • “ Tins rule has been 
declared for vendible commodities, of which the price has been 
paid [or tendered]; but. where it has not been paid [or tendered], there 
is no injury to the buyer by [delaying the delivery] unless there have 
been a special agreement [aft to the times of delivery and payment]/’ 

5. On the subject of selling a damaged article, Y£j navalkya says 52 : 

“ The dishonest man, who sells the commodity know- 
0 ing its blemish, [but not disclosing it], shall pay double 
tire price of it [to the vendee], and a fine of equal 
amount [to the king]/’ 


Punishment 

fraud. 


CHAPTER XIV. 

Disputes between Master and Herdsmen, — (S'ti&mipdla vivada). 


1. When damage occurs to kine, or other animals, through the 
fault of their keeper, Y&jhavalkya says : s On the 
loss [of a. beast] by the fault of the herdsman, the 
fine ordained for him is thirteen panas and a half; 
and [he shall pay] the value [of the beast] to 
its owner.” The value of the cow, or whatever animal 
it may be/ ■ . ■ : 


Disputes be¬ 
tween master and 
herdsmen. 

00X1 

Punishment for 
faults. 


Mode of certify¬ 
ing deaths in the 
herd. 


their marks.” 
to Madana. 


The .mode of certifying the death of any animal, is thus laid 
down by Mann A c: When cattle* die, let him carry to 
his master their ears, then: hides, their tails, the skin 
below their navels, tlieir tendons, and the liquor 
exuding from their foreheads; let him also point out 
Marks, their horns, or other known marks, according 


3. The portion of ground [to be set apart] to serve as pasturage 
Pasture lands of J> T r V™, and the like, is defined by YSjnnvalkya^ 
townships. bet a spacer be left between village and village, in 

breadth four hundred cubits; let it be eight hundred 
cubits round a town, and sixteen hundred round a city,” Space [Pari- 
niha], land appropriated for pasturage of cattle and the like. 0 In the 


1 — Digest 2d, 31 lb 2~~Digest 2d, 325, where it is attributed to BrJiaspat i 

3—Digest 2d, 343, and the commentary, 

4— Chap. 8th, v. 234. Digest 2d, 34*b There is a variation in the reading here, 
anka, marks, for nnga, limbs. 

5- Digest 2d, 348. 6—In practice, this is well known, the ground so set apart 
being termed Kotra in Gftjurat, 







VYAVAHA'lU. MAY'IT'KHA. CHAV, XV, 


lit*' 


same sense also, a similar word [Parihara] is issued by Mann :• “ On. all 
sides of a village or small town’ let a space [Parihara] be left for pas- 
tuve,-four hundred cubits.” Some author has defined a village, as a 
place where several artificers and husbandmen are found : a'town 
j Kliarvata], as a place surrounded with a strong thorn hedge. 

4i. When the grain or property of another is eaten by cattle, fines 
.Loss by trespass lm,st !»£** owner, according to this ordi- 

u- f he made good oi Yajnavalky fv : [ I. he owner of] a female buffalo, 

by the owaer,.\vith doing damage to grain, shall be lined eight inashas - ; of 
a fine for the of- a cow, half that [amercement]; and of a goaf or sheep, 
^CGXll half [again] of this amercement.” ^ For cattle eating 

and lying clown in the field, the tine is double the 
amercement mentioned; it is also the same, if they trespass on pre¬ 
served lands, and the fine for an ass or a camel is the same with that 
for a female buffalo . 1,4 “ As much grain as shall be destroyed, so touch 
produced shall be [paid] to the husbandmen; the herdsmen shall be 
scourged; but the owner of the cattle incurs the fine already declared/' 
.Preserved lands , a place for collecting or preserving grass, wood, or 
the like. 

5. An exception to this is stated by Uijanas : * * 5 “ Kine are not 
liable to fine for trespass on jubilees, and they are 
Exceptions, with equally exempt at the season of obsequies/' Vyasa; 
the reasons for «0 lion [lord] of kings, he whose property has been 
snatched away and enjoyed by a Br&hman, or by a very 
indigent relation, or by a kine, receives greater reward, than he would 
obtain from the Vajapeya sacrifice.” U<;anaa 6 : “Neither ancestors, nor 
deities, taste the offering of that man who demands compensation for 
corn destroyed by cows,” 


' CHAPTER XV. 

Boundary Disputes.—[Sima ftyvida]. 


1. Brhaspati tells the means of knowing boundaries : “ The follow ¬ 
ing* substances, cow-dung, bone, husks of grain, char ¬ 
coal, large stones, potsherds, sand, bricks, cows'-hair, 
cottbr), 7 bones, and ashes, having been placed in vessels, 
shall be deposited under ground at the extremities of 
the boundary,” 


Boundary dis¬ 
putes. 

COXIII 

1 Mude of defining 
boundaries, 


* 1—Chap. 8th, v, 237. Digest M, 347-8. 2—Digest Sd, 361-2. 

3— As lies. 5th, 01. Digest 2nd, 358. 4— Digest Sd, 366 . 

5 --Digest 2d, 372, where certain other animals.are altogether exempted, 

6—Digest 2d, 354. 7—Or cotton seeds, according to the Yirpmi;.rddaja f 139 

2d, X0‘ which has been consulted for the translation of J lie other terms: a text of the 
same author is there found, but transposed and read differently “Stones,'bones,-cows* 
hair, husks of grain, ashes, potsherds, cow-dung, bricks, charcoal, gravel, sand.' 1 
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2. Yajftavalkya, here shows the nature of the witnesses required: 
Requisite wit- “ $ en inhabiting^ a neighbouring village [Sfonaftta], 
nCii&es . ’’ or that hi which the disputed ground is situated, being 

in number either four, eight,or fen, having put on a 
chaplet of red flowers, and a red dress, and taking some of the earth 
[on their heads], shall point out the true boundary.” JSarada : “ 
single man shall not determine a [disputed | boundary, 
even if be be worthy of confidence; for the weighty 
nature of this business requires that , uch fact be set¬ 
tled by many/ Bfhasp-ati: In default of the marks 
for knowing the boundary, even a single man, who is 
virtuous and upright, and mutually agreed upon By 
both parties, having put on a chaplet of red flowers, and red clothes, 
and taking some earth on his head, and .having fasted, may point out 
the boundary/* 


One witness m- 
admlssable, ex¬ 
cept under cer¬ 
tain circumstan¬ 
ces and limita¬ 
tions, 


8. K.^ty%ana ; /' On three occasions, the act of God or the king 
Divination to be to he looked for : in walking over a boundary, un¬ 
attended to. dergoing the ordeal of holy water, and likewise in 

swearing by holy feet; [in the first I within six weeks; 
fin the second] a fortnight ; and [in the third], within seven 
days/’ 

4# Manu / “ Veracious witnesses who gave evidence as the Jaw 
Punishment of re ®aires, are absolved from their sins; but such, aa 
false evidence, gifO it unjustly, shall each be fined tyo hundred 

panas/ 5 JSf <irada: “ -Now if neigh bonring villagers have. 
OCXIV. spoken what is not true in deciding a [contested] 

boundary, they shall be fined, all separately, in the 
middling amercement, by the king/' Ivaty%ana : “ Where many are 
assembled (for this purpose), and they do not give am unanimous ver¬ 
dict [or testimony ), whether from fear or hope of reward, they shall be 
made to pay the higK&st amercement/' 2 


5. Yajftiwalkya: “ In default of assessors, or of marks for distin¬ 
guishing it, the king oqgbt of bis own accord to define 
Proceedings • in the boundary ” Maim ? ^ If the boundary cannot be 
" [otherwise] ascertained, let the king, knowing what 
is just, [that is without partiality, and] consulting the 
future benefit of both parties, mark a boundline between their lands: 
this is a settled law,” 


default of 
deuce. 


1-Chap, 8th, m. 

In flic Vframitfodava [141 : 2d, 14th) this is elucidated hv another hemistich 
of the same author: “If it be so d elm-red from want of. knowledge, "let t h* boundary be 
examined afresh; but i! there be a contradiction in what they have delivered, they shall 
be fmed in the highest amercement/' 





vyavaha'ra mayu'xha. chap, m 


6. The same author says: 1 • “ Reckoning-from the time of entry, 
even as a house-door, a shop [or market], and other places 
Possession,held may have been enjoyed by any one, according to that 
to b.' a title to.. . time and manner shall he possess them, and shall not 
encesf °° aViai * be removed.” Katylyana also: “An enclosure; a 
drain ; a pxxyeC#ion, and small apertures, let them not 
stop up, or interfere with: let him who stops a permanent vvater-comse 
or the scite of a house, receive punish men t/’ An.enclosure, the foun¬ 
dation of a wail. A. drain , a road for the exit of Water. A projection , 
is, according to Mkdana, ; a place for sitting in, made of wood or other 
materials, not touching the ground, but built out, from a lichee or other., 
place/ In some copies they read [dhuma nishk&a], 4 a passage for 
smoke, [a chimni^]’ instead-'of | blrrama nishkasa] ‘a drain and a pro- 
j&ttoi/ It then would mean, small apertures, as. bull’s eye©, or the 
like; for the purpose of letting out smoke. By the phrase other places, 
we-,must understand, the walls of other people, and the like. 

7 The same author says : “ Frond and after the date of entry [or 
Prohibition •P°Swsession}, such things are not at any time to be made, 
against erection neither shall they make a passage for sight, nor a 
of luiiaunces, water~course, into the habitation of another/- Bihas- 

rpxY ; “ Never let a necessary, a fire-place [or heap]; a 

skin, or dirty water, [or a vessel of it], be at any time 
placed very near to tins house of another/’ A necessary , the place for 
voiding impurities. Very near, in close contact. Katy^yana: “Places 
set apart for depositing urine; fences, and water ; a .fire-place and a sink 
[or pit], let Ehetn situate, when they make them, at the distance of two 



cubits from the houses of other people. 


& 


Brhaspati: “That [road], by which men and animals have 
come arid gone uuprevented, is called a highway 
°i [Sansarauam I; it is not to be shut up by any one 
Liglnvay! U ° ^ whomsoever/ Nlrada; “Let them not stop up & 
thoroughfare [or junction of four roads, Chatushpathaj, 
a place dedicated to the:gods, or the king’s highway, | Rryaimirga], by 
[making there j a place for sweepings, a pit, a drain, a heap, | of rubbish] 
or the like/' Kity&yana; “ That place through which all [sorts of] 
people are constantly moving, is a thoroughfare [Chatuahp&tha] : that 
which has ndt at any time been stopped up, is called the king’s high* 
way.” 

9, Bihaspati: “ Let one m^shika. be the fine of him, who there 
inak.es either a stoppage- [with carts], or a pit* [or sink], 
rme for com- or a. plantation of trees, and likewise for. him who wil¬ 
fully voids ordure there/ 5 Manu : 9 “ He, who shall 
drop his or lure on the king’s highway, except in case 
of necessity, shall pay two jpai>as, and immediately remove the filth/’ 


inkling 'nuisances 
iu them. 


1 —-It is not found in Manut 
implication, to Bihaspati. 


Institutes, and the V;i ramitrodaya ahributes it, bj 


2—Ghap; «S$L 
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Kacyayaua : - Let him who defiles a pond, a royal garden, or a holy 
piece of water, with ordure, be made to remove the defilement, and be 
punished irr the lowest amercement.^ 


10. Yijnavalkya . “ i'or i^l|4rin.g the’, divisions [of joint lands], 
Pi we fin trails* as W ^H &s for transgressing the boundary fof others], 
gressir.g botuida- and taking away "a man’s laud, let. the fine be, 
nes, in order, the lowest, the highest, and the middling 

scale.” ' : 


CJGXVL 


11- Manu : 1 a He who, by means of intimidation, shall possess 

awl for seizure H of . a h ° us ®’ a P° o1 ’» tield > or a a garden, shall be 

intimidation ' lmecl h v ® hundred punas; put. only two hundred, if he 
. trespassed through ignorance of the right.” 

12. KStvayana i 3 . “ The fruit and flowers of trees produced tiaon 
fiiglits in the ^ t-otmdary between two fields, are declared tu be 


produoe of boim- Property, pertaining in common to the masters 

diaries defint-d- °* bhe #WO fields.’’ Kktyayana : 3 “But where the 
, branches of trees growing in one man’s tield, be'spread 
out over that of another, then he shall be considered as the owner [of 
their produce], over whose field they are so situated.” YajSavalkya : 
“ a Uian, not even giving notice to the owner, set up a bridge upon 
[another person’s] field, the enjoyment of its profits is the right of the 
landlord, or, on failure of him, of the king.” 


13. The same author says ; “Abridge* which diffuses general 
Erection of benefits [must not be put a stop to] where the incon 

■\7AT> I £»Y1 At a in C- 1 'I rvll 4 ". ' ond e\ } kit]-. •] PO .0 __ it 


I. I -t .r**v*v , *UWU 

bridges allowed vepience is slight; and a well, which takes off from the 
'°rOther 8Wmndof laBi ^ another, if the ground [so lostj is small, and 
il ‘ the .supply of water gi-eat.’ ‘ Must not be put a stop 

to,’ should here be added. N&rada also : “ But a bridge in the middle 
of another man’s field must not be objected to, if the benefit be great, 
and the damage small, and a profit be expected above the less.” Nii- 
rada : “ If any one, without asking the owner, repair a 
bridge built long before but fallen into decay, 6 that 
person in such case shall not enjoy the profits of it.” 
Vy&a : «If any one, having taken a field [in hire] 
shall neither till it himself nor cause it to be tilled, he 
shall be made to pay to the owner of the land the’ve¬ 
getable products of that field, and a fine equal to it to 
5 Products, profits suitable to the po wers of the land. 


Itepair of them 
gives no title. 


Punishment for 
neglecting to cul¬ 
tivate land held 
unde i lease. 


the king; 


« 1— Oli^p : Sth, 261 

3—3—Hal lied, 188.. Stages Elem. 1st, 393. 


4—Mit. 85, lsk~~Bridges [Beth] are declared .hyN/irada to he of two kinds : 
tf Bridges of two sorts are known ; the one open, and the other confined i “ when foe 
the passage of water, it is open ; that which is closed, is for the .stoppage [of water.].” 


5 —la the MitabharA, it is read TJttsanriam; in the Vtramitrodaya, Utpannm 
the former of which is followed here. 


6—See Wilks's Mysore, vol. I si, p. 128. 
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CHAPTER XVI. 
SECTION I. , 
Abuse,—( Vidhparushyam). 


* 149 


■Abuse 
to be of three 
grees 


1. Bfhaspati: That is reckoned the .first scale in abusive lan - 
defined S ua o e y$jpre, without any tiling specific., disgraceful 
. ree de~ accusation of country, town, or family, is tnada ,> “ False 

accusation, of connexion with the aster, or the mother, 
rc « YII of another ; [or j of a sin in th e minor degree, is called the 

second degree of wordy abuse, by those skilled in the 
Q&stra/' “ Accusation of [using] forbidden food, or drink ; the charg¬ 
ing with a mortal sin; and spreading abroad very deep secrets, is term¬ 
ed the highest misuse of language/’ Without any thing, means, ‘ mere 
mention made, but without specifying any thing so as to identify the 
thing [or person] meant/ Spreading qbvoaci divulging. 

2. Vishnu : “ For loud abuse of one of the same class, a man is to 
p . r f be fined twelve paivas" In another Smfti, it m said : 1 

ittovwSa^: ‘' ^ a c? u P le ol persons Stand mutually charged 
with the .offence of abuse, and no difference is observa¬ 
ble [in their respective,guilt], the punishment [the guardian of good 
, ... behaviour| of both shall be equal.”' Narada ■. •‘He 

to r/wiw S m.>*t 0r who cbtomenees.an abusive quarrel, shall most certain¬ 
ly be field to be blameable, and also he who in retort 
is guilty of such improper conduct; but the man whb first began is the 
principal offender.” 

S. Manu: 3 “ A soldier defaming a priest, shall be fined a hundred 
Difference of panas a merchant, [thus offending], an hundred and 
punishment, varies fifty, or two hundred: but [for such an offence] a 
as the class of the mechanic or servile man shall be whipped.” Bihaspa- 
paTties ' ti: " The punishment of a Brithman for giving abuse 

to a Kshatriya, shall be fifty papas; thus, if to a Va%a, the half of 
fifty ; if to a lyddra, thirteen and a half " With respect to a t^hdra, 
the same author says: “ He who makes known the ordinances of reli- 
COXVHt. gion, and ho who joins in reading the Vedas, or is 
abusive towards Brahmans, shall be' punished by hav¬ 
ing his tongue cut out.” 


1—Maenasliteu 418. 2—Ch:,p>8th, 267. Ellis’s Lectures. "We had. 

occasion to observe the misapprehension which prevailed with respect to the exemption 
of Brahmans from capital punishment. This is one only of the innumerable misconcep¬ 
tions of tneir situation in Hindu society, which has obtained among foreign nations 
from the- earliest times Nm the least gross of these, is that, which ascribes to the 
whole boa* a sacerdotal character; and which Sir W. Junes has unaccountably conn 
tfenaneed, by translating, in the Institutes of Manu, the words used to designate an in. 
dividual Of the first, caste [Brahmspa and Vipra] “priest,” and the feminine of them 
[brdhnaapa and Vipra] “ pries' ess. ’ The latter mistake is particularly remarkable, as 
the wives of Brahmans, though they assist in die private devotions of their family, not 
oniy never officiate as priestesses, but have no part iu the public ceremonies of religion, 
except as spectators.” It may be further remarked, that the second and third tribes, of 
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Bills 


Manu / 
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1 “ He shall be fined a hundred [papas], who 
his mother, his father, his wife, his brother, hi 


■■■■■ 

defames 

n: -v ! 11 1 t - ' 

i umsameno tor iu-Iaw, or his preceptor ; and he who gives not his pre- 


abu?e of venei able 
persons* 


’ ceptor the ,y?(\>y” Brother, his elder brother, because 
of his companionship with the father, and the rest. 
According to the Mitiiksliara, and other authorities, punishment 
(should follow abuse] against a mother and the rest, even though they 
deserved it * of a wifi 


of a wife, provided she be not in fault* 


5. 


Thr eats of act u al 

injury. 


hundred 
the aim, 
[the like 
the like, 
be lined 
i him be 


Yfijsuvvalkya : “ Let punishment to the amount of an 
pan as, be indicted for threatened injuryto 
neck, eyes, or thigh ; and the. half of it, for 
in]ury to ] the :fbot, nose, ears, the hand, or 
If this [threat] be uttered by a powejdess person, he need only 
ten panas, but if lie have the power to perform his threat, le 
mavle to give security for the safety of him [threatened.”] 

6, The same author says : “ Any one abusing another thus, Cl Have 
criminal connexion with thy mother, or thy sister/ 
let the king oblige to pay a tine of twenty-five pauas. 
The highest punishment [shall be the portion [for him, 
who abuses a Brfih mari learned .' in the three Vedas, 
the lang, or the gods/’ 'Narada : “A. man calling a degraded man 
a thief with being such again, commits no fault: but 
ill obtain double blame.’' Yajoavalkya: “He, who 
heaps ridiculous compliments, whether true, or untrue; 
or ludicrously distorted, upon persons, wanting a limb, 
or diseased in their organs, shall be fined thirteen pa- 


,Indecent abuse, 

m 


fallen; or taxin 
if falsely, he 
contemp tn ousl y 

CCIL\. 


ms and a half/' 

Mitigation in 
case's of confes¬ 
sion. 


% llamas: % He who > confesses, ‘ Such a thing 
was said by me from ignorance, carelessness, envy, or 
affection; I will not say so again/ may be fairly con- 
..sidereS. deserving of only, half the. fine/' 


SECTION II. 

Assault—(Banda Pariishyam.) 


1. Narnda: “ Injury inflicted upon the limbs of another, with 
the, band, foot, weapons, or other thing, and de- 
As^ulh.dcfiaed. filing liipa with' allies,, or, the like, is called actual 


Eslrfdya and V.i9v a. which he ...trMndat.es Soldier- and Merchant, no leaser edst. : in. a 
•'state, »ncl that the Soldiers ,,a<>d /Merchants of the present dav. are, in the eye of- 


tbrir owii law, idwer than the real being 

clashes. 


of the Vijtfna Ankara* oc mixed 


1—Chap. 8th, 275, where fchp readme is < fcaftarnm, son/ instead; of rfwaeuram, 
* father in-law/ as here, and in the Vkamitrodaya, apd MitikshaiA. 
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15-1 


2. Bxhaspati: “The man who, having received abuse, retorts 
Stelf-clefeaCd per- ^ )1lse 5 or being beaten, returns the blow; and he who 


mit, feed. 


beats one doing him some wrong, does by no means 
become liable to p.mushxnent/* 


Degrees of as¬ 
sault d (filled. 


3, K&tyayana: ?. Bhi*gu has ordained, that the highest punish¬ 
ment shall be inflicted for cutting off'an ear/ a nose, a 
foot/the eyes, tongue/ the penis, or a hand ; the mid¬ 
dling degree for breaking [or wounding] any of them/’ 
Tajitavalkya : “ A line of ten pan as, is recorded as the punishment, 
for touching any one with‘ashes, mud, or dust, double that sum is 
demanded, for touching him with excrement, or'the 
CCXX. heel, or spittle; these lines to be doubled, if the fault 

be committed against those of equal as well as su¬ 
perior caste, or against, the wife of another; if the [sufferers] be of infe¬ 
rior caste, let half the specified line be levied; but if committed through 
inadvertence, drunkenness, or the like, it is not -punishable.” The kiwi, 
the hinder part of tire foot. Kityjy&na: “ The line is declared to be 
four-fold, when the, vomited contents of the stomach, or urine, or feces, 
or the like, are thrown on the lower extremities ; six-fold if upon the 
trunk, itself; but eight-fold, if upon the head/' 


4 fdjfuwalkya: “ Foofe holding up [threateningly a hand or a. 

foot, the punishment shall be [in order] ten, and 
Off; nc ? s . '• e - twenty, pan as ; the middle scale of punishment is de- 

tetfo'ahem ^ c } are< * * or classes, for mutual raising of weapons. 7 " 

ned oi icrn^ Th e same author says: “ The punishment of ten panas 
shall be inflicted, for violent pulling of the foot, the hair, the clothes,* of 
the hand, of another; an hundred, for painfully pulling a man about, 
tightly binding his clothes about him, and trampling him under foot/’ 
The man who causes pain [to another], short of drawing blood, with a 
stick or the like, shall be lined thirty-two panas; double that sum, if 
blood be produced/ 7 The meaning of pain, and the' rest is, that an 
hundred panas shall be levied for [a complicated assault, both] tying 
a man in his clothes, violently pulling him about, and trampling him 
under foot. The same author says: “The middle .amercement shall 
be imposed, for breaking a hand, a foot, or a tooth; for tearing 
the earo or the nose ; tor laying open a sore, and likewise for 
beating one till he seems dead: the limb with which an}/ one 
gives pain to Brahmans, if hot himself a Brahman, shall be cut off 
The lowest amercement, for raising [that limb, or a weapon] against 
them, but the half, of it, for only /bitching [ weapons] with hurtful 
intent.” Man u / “ With whatever member a low-born man shall as¬ 
sault or hurt a superior, even that member of his must be slit, [or cut 
CCXXI. more or less in proportion to the injury]: this is an 

ordinance of Manu/ 7 “ He who raises his hand, or a 
stall,^against another, shall have his hand cut.” K&tyaya.na : “ Just as 
the fines are laid down for abusive language between' men in the regu- 


l—Cb&p. Stli, vs. 279-SO, 







cure, [as fixed] by learned men/’ To cause pleasure, 
to make satisfaction to the sufferer. The cure, the 

. ^ _.1 lA .. 1 *1 *rf t t « ■ 'V 7 


t ^ **" * V/ \./X •* •* >^v viva V 

price ot medicines, and the like. By learned men, is meant; < That must 
be paid, which is settled by those skilled in the matter.' 

i. W ith reference to beating* animals, and the like, YSavalky a 
Cruelty to ani- : “ The fine for . giving pain to, or drawing- blood 

nulls .punishable. from, as well as cutting off the branches fas horns, &c.] 
of inferior animals, shall be from two pe r as, ascending 
in order : [or the injury ). “ For cutting* off the ir organs of generation 

and for causing their death, the second amercement shall be paid, and 
their value also; a double punishment shall be imposed in the case of 
superior animals, when ill-treated ms above described.’' 

8* iu respect of damage to frees, says Mann : l 

A a well as dam- According to the use and value of all great trees, 
age to trees. ,.,.± P , 


ninst a fine be set for injuring them; this is an estab¬ 
lished rifle/’ 


(MATTER XVIL 


Robbery, — [St4yam \. 



wise all cattle, with the exception of kine ; all metals except gold and 
rice of all sorts ; barley and suchlike [grain], are termed articles of 
middling estimation.” Gold, precious stones, silken clothes, women 
men, kme, elephants, horses, and the property of the gods, the Brahmans 
and the king, are the first rate articles.” 


.1— Cfeap. 8th, v. 285 
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2, The same, author here first exhibits [the nature] of an open 

Notorious rogues thief: traders [naigama]; 1 physicians ; gamesters; 

enumerated. " assessors ; persons taking bribes, [and] cheats; fortune- 
tellers [and] professional prostitutes ; 2 persons skilled 
m the arts ; counterfeits, and those who perform unlawful acts; arbi¬ 
trators, [Madhyast-ha j, 3 false witnesses, and likewise those who gain a 
l ivincr by fraudulent practices, are all of them open thieves.” In another 
Sm,i‘ti also we find : “ W henever manifest cheats, persons having re¬ 
course to false weights and measures those taking bribes, or employ¬ 
ing fraud; impostors; bad women; as well as counterfeits, and those 
who live by showing fortunes, are found, all these, and the like, may 
be known for manifest thieves.” 

3 . 



The above terms 
explained by other 
..texts. 

CCXXJIL 


b.thaspati': ‘ 1 hat trader, who shall sell an article, concealing 
its blemish, mixing it up and making it over again, 
slnili be made to give fan article of] twice its value, 
and likewise pay a fine equal to the same.” “'That phy- 
sican who, being ignorant of medicine or its invoca¬ 
tions; 1 or unacquainted with the nature of disease, yet 
levies money from those who are sick, deserves to be 
punished even as a thief” “ Those who play with false dice ; professional 
prostitutes; those, who seize the king’s dues; astrologers, as well as 
cheats, are deserving* of punishment as being all denominated swind- 
iers. “ Assessors pronouncing an unjust decision ; even so also* those 
who uve by bribery ; and those^vho cheat persons trusting them, are 
every one of them to be banished.” “ Those who, not understanding 
their -subject, shall pretend to a knowledge of astrology, or shall foretell 
prodigies, and likewise expound auspicious oimejis or the like to man¬ 
kind, must be strictly kept down.'’ “ Those men, who exhibit them¬ 
selves [as religious mendicants] with a staff, deer’s skin, and other re- 

aiK l by these means deceiving men, kill “ them, 
smdl be put to death by tlie king’s people.” “ Those who, making up a 
thing oi very small value, raise a great price upon it, and they who 
impose upon other people, deserve to he punished in proportion to the 
amount.’ “ They who make false gold, precious stones, coral, or the 
like, shall be made to give back their price to the person who has 
nought them, and to pay double the amount as a fine to the king” 
u Persons, acting as arbitrators [Madhyastha], who become corrupt 
through favour, gain, or other [motive], and those witnesses who depose 

1 ~--See Chap 32fch f para. 3cl. The worn is here translated m conformity to the 
succeeding text oi Brlmspati, evidently intended by our author to furnish the gloss on it. 

2 —The word ‘KshudrAJi’ for which the Yiramitrodaya reads BhadraH, is translated 
inns, as in the masculine plural it is unmeaning; in the subsequent text of Bfhaspati, 
as read m the V iramiirodaya, it; bears the same sense, supported oy the succeeding text' 
f bad women.’ ® • 

3—See Chap. 1st, Sec. 1st. 

, 4—-Perhaps^ “consultation, advice/* .would be a better term. The higher classes, 

wnen taking medicine, use very appropriate mantras, or formulas, evincing their reliance 
on the Deity ami their medical advisers 1 skill. 

h Or, as some copies rend, “adorned with jewels and fine .clothes” 
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to the truth, shall be made to pay double [the 

■ij 


When persons are fbuhd walking about at nigh t-turn: 

a secret .maimer, ftmnshed with implements [o: 
eft] or the like, and whose place of abode is nol 
known, they shall be recognized as secret thieves.” The same authoi 
adds : *Piek-pocketa [or shop-lifters] d burglars or house-breakers break 
mg a hole; highwaymen [PanihamushaJ who rob travellers; thuse vvlu 
open bandies [Grantin' luochaka], and stealers of women, men, kino 
horses, and other cattle, are all reckoned but nine dii 
CCXXIV. feront kinds of thieves.” A hole [Sandhi] in a wal 

or the like. 


Beeretthieves. 


0. N&rada specifies certain distinctions in the flight of thieves, 
taking the stolen property with them : tl A thief shall 
JUsponsibiiiry of by every effort be seized by him in whose district [or 
the country, in . premises] he. may be furtively concealed. Else, if the 
certain eases. trace or footmark 3 be not carried out [of the pre¬ 
mises], he shall be made to pay the amount of the loss. If the trace be 
earned for ward from that [district], yet have not fallen elsewhere, then 
they shall cause the neighbourhood 4 , the road-keepers, or even those 
entrusted with the care of the district to pay the loss.” Y.Vpiavalkya also: 
« The village shall pay, when within its own limits, or wherever the trace 
goes ; the five-village community, if beyond one Icro(a ; or again, tha t 
of ten villages.” 


up clothes end the like/’ hooks for'the instance. The Vlramii-rodaya in commenting on 
the text above, says, “those who, having satisfied themselves of die ignorance of the 
owner, get the property out of his possession, by snatching it from him.” 

■2 -Sandhi, a hole made ir. a wall for feWipus entry. Sandhichaura, a burglar, a 
house-breaker. 

3— Fadam; the same which is called <e pagla” in Gujurat to this day; the custom 
is m the Dakhan equally well known, under the name of .M%a.--Beports 2d, 344. 

4 - Scimcuitfi; the same word occurred in the same sense, at Chap. 15tb, p&rq. 2k 
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7. Oil the subject of kidnapping women, Vy&aa says : “The wo- 
Pmiislmient for •srhall be burned 1 on an iron bedstead , with 


kidna ppiasr, and 
for stealing cattle, 
&c. 

CCXXY. 


a fire of grass; the man-stealer shall be se£. up where 
four roads meet, after having Ids hands and feet cut 
off” JBrliasp&ii: “ Having cut off the nose of a stealer 
of kirie, and bound kirn, let them plunge him into the 
■••■water.”® Narada : “ Vadha shall be inflicted on him, 
who robs another of his all, or who carries off a married woman, or a 
virgin.” “ Bihasjxtti directs that they confiscate all [the wealth] of 
those who carry off a horse, an elephant, or metals.” All; the wealth, 
must be here, supplied. Yy&sa : /< Let them cut off* with a very sharp 
instrument, half the foot of him who carries off [common] animals.'* 
.Narada; “ For stealing animals of a superior kind, let his punishment 
be that of the highest scale, the middle scale for the middle class of 
animals, and the first [or lowest] scale for such an act in respect of 
mean animals.” 

8. 


M'anu; 3 “ Corporal punishment [vadha] shall be inflicted on: 
him, who steals more than ten Kmnbhas 4 of grain; 

of valuables and 
gram. 


And for robbery f or [ eS8 ] ie luus fc be fined eleven times as much, and 


shall pay to the owner the amount of his property.” 
One Kurtiblia is twenty Praatkas. He again says !j : 
“ For stealing the most precious gems (as diamonds or rubies], the thief 
deserves capital punishment [vadha]/’ Narada : “ Capital punishment 

[vadha] shall be inflicted for stealing more than a hundred of [any of 
the following filings], gold and silver pieces, or the like, fine clothes, 
and likewise all precious stone!” Maim 6 : “ For stealing gold and silver, 
or the like, or costly apparel: or more than fifty palaa, it is enacted 
that a hand shall be amputated; for less, the king shall set aline eleven 
times as much as the value.” 

9. YSJnavalkya: “ Having set a mark on a Brahman found guilty 
( . , of such oflencey let him be banished from that Ins native 

Cedam hmda- country y . Maim 7: -[Criminals of] all. the classes, 
punishment* having performed an expiation as ordained by law, 

shall not be marked on the forehead, but be condemned 
to pay the highest fine,” Yajfiavalkya also : “ Having caused restitu¬ 
tion of the stolen property, they shall cause the thieves to be put to 
denth, by different modes of Vadha. 


1— The Viramitrocluya reads, “ in the ordeal of hoi iron, with the fire in his.hand.”' 

2— So the Viramifrodaya, according to which thin text was inserted in the errata. 

3 — Chap. 8th, v. 320 . Kullukn, whose commentary Sir W . Jones follows, divides 
vadha into three degrees; Miirana. capital; Chhedana, mcmbral, involving loss of 
limb ; and Taraua, corporal. As our law admits not infliction of the second, [though a 
commutation of it iuto imprisonment is awarded, where the punishment itself S enjoined 
by the Hindu Law], vadha must be taken to mean, either Capital, or Corporal punish- 
merit, ns the case may be. It is used in the latter sense in verse 320, in the former in 
verso 323 . Indeed it is more than Mated, in the commentary on verse 320 , that either 
of the three kinds is to be applied, according to the circumstances of the robbery ; for 
instance, the first, it a Brahman be dio person robbed, &c. 

4-—See As. Res. 5th, 96-7—Wilson, ad, verb, 

5—Chapter Bib, 323. ft— Chapter 8th, 321,2, 7 -Chapter 9th, v, 240, 
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a : ‘ They who grant food and an asylum - [opportunity‘j 
to thieves flying before pursuit, and they wlio wink tit 
their escape, though able to stop them, are also their 
accomplices' .in the offence/’ And therefore, shavers in 


CHAPTER. XVJIL 
Heinous offences, — (Sdhamm.) 


declared by Nevada: “ Whatever act is 

:h performed, by one inflamed with power, 
nominated [S&hasa] violence, oppression ; 

1 is. also I termed 


I Their 


by strer 
[bala] is 

for strength [Sahas, whence S&hasa] 

power [bala].° 

2. Brhaspati .* “-.Killing a human being, robbery, handling the 

person of another man’s wife, and both species of as- 
ml; rii ed ^ enU * sai dt, are the four kinds of violence/'’ Both species., 
that is, abuse and affray. 1 iXai a da ; “ Spoiling fruits, 
roots, water, and such things, and agricultural implements, or throwing 
them away, treading them under foot, or the like, is declared to be the 
first degree of violence [prafhama sShasa].” “ [Misusing in the very 
same way, clothes, animals, food, drink* and household utensils, is - de¬ 
nounced as the middle degree of violence [iiiadhyama sahasa].” “ Mali¬ 
cious practice with poison, ‘weapons, or the like; the handling of ano¬ 
ther man’s wife, and all other encompassing of life, is called the highest 
degree of violence [uttama s&hasa]/’ 

3. Y.£jnavalkya: f The king shall apprehend sacrilegious house¬ 
breakers [Bandigv&ha]; likewise those who steal horses, 
and elephants, as well as violent, murderers,, and cause 
them to be impaled on a stake/’ B&haspati: “ Hav¬ 
ing carefully ascertained wl i o are notorious murderers, 

and likewise murderers in secret, and having seized all their effects, 
they are to be killed by different modes of death/’ 

4. The same author says : “ When many persons, 
filled with rage, beat [to death] one single person, then 
he who strikes Mm on a vital part, is declared to be 

the murderer/ 7 * 

5. K&ty£yana ; “ He who commences the 'cpiarreJ, or takes a part 
... t , i: in it, as well U/S he who points out - the road; he who 
tor ,. gives an asylum, and he who a mushes weapons, or 

gi ves food, to evil doers ; so oven, he ■who advised for 
CCXXML battle, he who instigated bis destruction; one concern- 


Violeni; acts 
CCAXVIL 


Capital punish¬ 
ment for certain 
offenders. 


.Punishment in 
case of mobs, 


1—Chapter 10th, Sections 1st ami 2d. 2—In most of the copies, this text 

ran in a plural sense, but in some it was singular, and the Pundits were determined on 
the adoption of that number, by finding it so in the Viramifciodava, 
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ed in the work of deceit; he who speaks harm.[of the deceased]; who 
rejoices [with the murderers]; or prevents not the injury, though 
possessing the power, are all of them actors in the deed : They shall 
#e a suitable punishment to be awarded’ proportioned to the power 
[of each to suffer]."' 

Narada. lays down distinctions in the punishment of Brahma- 
Tc vx , nns * “ From there being no difference [in the degrees 

ft v : j rof 10 *Brail- § u 3|l «arnemeasure of punishment is laid down 

i,>ans, in respect f° r a |J. That of BrtfLmanas m ust be short of vadha; 
to.capital punish* a B^hman is not liable to undergo vadha : his pun- 
me, h- ishment shajl be, shaving of the head, banishment from 

the city, a, plain mark upon his forehead, and parading 
upon an &ss. Vadha must not be inflicted on a Br#b man, even if 
guilty of felony [6tat#y.i].” For, according to Sumantu ; l “ There is 
no biame for putting to death persons acting feloniously, excepting kine, 
and BrShmans.” K£ty£yana : Bhrgu says, if among felons, there be 
ope of the highest class, and engaged in austerities and reading the 
\ edas, then, in that ease alone, vadha shall not be inflicted. Vadha 
is for sinners • who • are of low class. 

7. The same author declares who are felons [^tatSy inas] : 3 He who 
v , i uses a sword, poison, or fire, as well*ae he who raises 
rated ° nS CUUme ’ Ins hand in imprecation, and he who kills by magic : 

and also a spy against the king ; lie who enjoys a mar¬ 
ried woman contrary to rule f who is diligent in picking out holes [in 
another maids coat] : all these persons, and the like of them, are to bo 
known as felons.” And Vasishtha likewise say s ; 4 v <f An incendiary, and 
a poisoner, one who offensively handles weapons, who 'robs the wealth 
of another, as well as he who steals his land, or his wife, are all six. of 
them felons.” 

* &•; However, the text of Miami 5 : u Let a man without hesitation 
Examination of an 5 )fc}ier v P* h® cannot otherwise escape], who as- 
fhe inviolability of sails him with intent to murder [atatAyi], whether 
Brahmans. * young or old, or his preceptor, or a BrShidan deeply 
GGXX1X. versed in the scriptureand this of Katy^yana : “ To 

him who shall kill a felon corning with intent to take 
Iris life, even though he [the felon] have gone through the Vedas [Ve ¬ 
danta], the sin of the death of a Brahman does not attach [require 
consideration]. The words whether and 'even [cyn], relate to the 
death of all felons with the exception of Brahmans; because the intro¬ 
duction of the word Brahman is' for the sake of giving greater force to 
the lHw [by an extreme example, Kaimutikanyaya], ‘So, in the,Mit#~ 
kahar$ it is said: “ A Brfihman felon is liable to Vadha; how then 


1 —g—Macnaglifcii, 423. 3—Explained to mean “ Rape,” in asubse* 

quent text, pant. 14th. 

4— M'acnagliteu, 423. 

5—Chapter 8th, 330, See General note, “ Smifcif" at the end. 
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[kimuttf] shall any other man jb^upe]/’ Aral vve find the mme, both 
irom this text of Galava^): “ He who kills one, the highest HrShmon, 
feloniously attacking him with a raised weapon, does not render himself 
a Brahmans murderer; did he not ki.Ulu.ra lie would really be guilty 
of a Brahman’s murder” 1 : and this of Bxhaspati : “ He who kills a. felon, 
versed in the Vedas and come, of a good family, does not commit hein¬ 
ous murder; did he not kill him, he would be guilty.” 

9. Thk following interpretation is given in the Smi ti ChandrikA: 
n . "* , ‘ Tliat the BrShman who comes with a felonious in ten- 

S.n«i CWM tio £? f anofc p r to . d «#> f °« e deserve, Vadha; 

stated, and ajy not the Brahman who seizes the land or wife, or other 
proved, ' [property] of another. But Kshatriyas, or other per ¬ 

sons guilty of the abovementioned crimes, are deser v¬ 
ing Vadhad And this is the right, [interpretation], because of the 
necessity for opposing the vague [or general] sense of the aforemen¬ 
tioned rules, of Sumantu and K^tydyana, by the more explicit expres¬ 
sion of ‘ one feloniously attempting the life of another/ suggested .by 
CGXXX these last quoted texts, of Marai, K5ty#yana, G&tava, 


one Agvamedha/o/, has reference only to a felon distinct from one seek¬ 
ing tire man’s own life. 

11. And again, the killing of a Brahman feloniously . seeking i>he 
life of another, is forbidden' in this age of the world [by the text): 
“ There must be no killing, even in a just quarrel, 8 of a chief Brahiua.ii, 
though seeking ones life/’"which prohibition would be evaded, if Vodha 
were inflicted according to law; and though all the things now forbid¬ 
den in tlie Kali, or present age, had previously received.. the sanction 
of [our ancient] enactment/yet: “ The learned have declared these laws 
abrogated, in the Kali age/’ And .in all the commentaries there is a 
clear line drawn, from the acceptation of the word Imm Therefore, in 
the present age of the world, a Br&hman leloiiiously .seeking the life of 
another is not liable to Vadha. But for other [offences] a Brfdmlan 
felon, is not in any Yuga liable to Vadha; whilst all other felonious 
criminals, whether Ksluitriya or other class, hre in all ages of the world 
liable to Vadhad 


(a) An ancient sage and teacher: according to the Hai'iva%a, a son, and according 
to the Mahabharata, a pupil of V^va-milra—Bolitlingk, JEloth.— -Ed. 

.1-—The expression. Blvninahan, [lit * who "procures abortion*] is explained in the 
Vlr&mitrodaya, <£ as having reference to a very superior Brahman,” [Xjttama Brahn&Oa 
riskesha.] 2—Bee note to Chap, 16th, Sec. 1st, para. 3d. 

(h) liorse-sacr; flee Ed 

3—pharma yucldhe; this seems to be the same term which Sir W. Jones has trans¬ 
lated u religious war/’ in this general note at the end of Maun, SmKi $d; the text ap¬ 
pears the same. 4—Nirnaya Sindha, Section 3d, 
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' ■ PIPPP^HPIPHIPII ■ ■ 

’Estimivliou of fiddlings andj|wat value: “So, even he who shall des- 


articks subject to fcroy or ^'f’T off implements of husbandry or flowers,, 
jobbery. " • roots, or fruits, is deserving of punishment, above a 
hundred papas, according to liis otfen.ee. In like nian- 


- | . |11MIITI .| . hundred papa.., „ v ... _.. n r „. 

ner, he who shall destroy or steal [inferior] animals, clothes, grain, 
liquids, as well as household utensils, shall he punished by a fine, not 
less than two hundred papas. If women, men, kine, gold, precious 
stones, as well, as the property of the gods, or of Biilimaus, and.that of 
females ; [ and similar] costly articles, his fine shall be equal to the 
value of the stolen property. Or, double its amount 
'COXXXI. [even] may be thought equitable by the king, accord¬ 
ing to the person ; or, the thief may be [even] put to 
death, with a view, to the prevention of [bad example from] his 
society.” Female, a woman's property. The word. Or, has the mean¬ 
ing of[even/ This text belongs to the Chapter on Heinous Offences, 
according to Madana, [and not to that on Robbery] from the literal 
meaning'of the words ‘siucll destroy' and ‘thief’ which come together 
if this place. 






13. YiijKavalkya shews the punishment for the original instiga¬ 

tor of heinous offences : “ He who causes the comniLs- 
instigators* aud sion. of violence, shall be made to pay a double fine - 
their punishment. he also who, by saying, ‘ 1 will give [such a reward/] 
causes its prepetration, shall he made to pay quadruple 
its amouni” That is, double or quadruple, in proportion to the fine 
imposed on the actual perpetrator of it. 

14. The punishment for him who by force enjoys a virtuous 

BrAhmam, is thus declared by Manu : l “A. Brahman 
who carnally knows a guarded woman without her 
free will, must be fined a thousand [papas.”] If the 
crime be committed against such a woman, by a man of the Kshatriya, 
or other class, says Bxhaspati: “ If any one by force enjoy [a wo¬ 
man,] then let the king, seize, the whole of his property, and having 
cut off his penis and scrotum, afterwards cause him to be carried round 
[the town] upon an ass.” Enjoy, have connexion with the lawful wife 
of another man. The following punishment for forcible enjoyment of 
a married woman, whether of lower or higher ca$|e [than himself] or of 
equal class, by a man of the Kshatriya or other tribe, is denounced by 
Katy£yana: “ When a man has obtained enjoyment of a woman, by 
seizure of her person, infliction of Vailha is in that case established, 
because the act is a transgressing [of the admitted order] of enjoyment.” 

15. The same author says : “ Let the woman who has thus umvil- 

iingly been enjoyed, be kept shut up in the house, 
Restraints oft a having her person slovenly, sleeping on the ground 
ravished woman. aU( q f unl j s ] lec i only _ with a single ball of food [or with 
what nature requires.”] He adds: “ She who has 
been enjoyed by a man. of low caste is to be put away, 


CCXXXII. 


--Chaptru 8th, 378. 
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P uni slim ent of 
the three distinc¬ 
tions of heinous 
offences. 
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or suffer Vadim.’ Here Vadhi must be understood, only in ease of 
her eomeutiug to the guilty,uqt,, 

(>. Nevada thus declares the punishmeri t of the lowest, middling, 
and highest- crimes'[SAhaaa :] “The punishment of it 
rtf must be in proportion to the crime, but, in the first 
for lowest] degree, not less than one hundred [parias.] 
By those well versed in the law, that of the “middle 
class of crimes, is shewn to be not less than five 
hundred panas. The fine for the highest scale of crime must be 
nothing short of one thousand [punas.] Vadha, confiscation of every 
thing [the criminal is worth,] banishment from the city, with branding, 
and amputation of his limbs, these are the punishments declared for 
Bttama s<Uiasa, or the highest degree of crime.” 

17. The command for inflicting Vadha, ampu¬ 
tation v and the other punishments named,, however, is 
the province of the prince, and of no other, since to 
him alone pertains the right to inflict punishment. 


To be inflicted 
by the prince 
aipue. 


CHAPTER XIX 

Commerce with Women ,— (3trisa ngmhcmcm ), 


Commerce with 
women. 

COXXXTII. 

Punishment of 
fraudin such cases. 


The punishment for forcible enjoy inenfc of another man’s wife, as 
an act of a heinous nature, has been before declared. 1 
.Braaspati declares [that for] the fraudulent cpriMunent 
of a woman of similar caste, being the wife of another 
man/nj : £r Ifamanby fraud enjoy a wohian, he shall be 
punished by full confiscation, and, having been brand¬ 
ed with the mark of the pudendum mufiebre, let him 
be afterwards banished from the city.” Full confisca¬ 
tion, that is, confiscation of his all. And this punishment is meant in 
regard to women of equal class. If she be of lower, the half of it is pro¬ 
per ; but in the case of a woman of superior caste, Vadha is enjoined : 
and accordingly the same author says : " The half of that punishment, 
which is to be inflicted for connexion with a woman of equal class, is 
the due of him who enjoys a woman of lower class. But for connexion 
with a woman of nK>re»exalted caste, let the man be put to death.” 

2. The several punishments of adultery, with women of the three 
comparative degrees, lower, equal, and higher [than 
the adulterer],’ ate laid down by the same author: 
“ The punishment for adultery in each of these three 
orders, must he applied to each in its degree, the low¬ 
est punishment [for the lowest rank], the middling, 

OT., -—— -----— - - -rr— - 1 

1—Chapter 18th, para. 14. 

(a) Having sexual intercoures with a woman with her consent, when the man 
knows that he is not her husband and that her consent is given because she believes 
that he/is another man to whom she is or believes herself to be lawfully married is 
made u rape” by the Indian Penal Code,Sec. 375, punishable with transportation or im- 
prison men t an <1 ft ne — Fd t 


Punishment of 
adultery consider¬ 
ed with regard to 
class. 
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Criminal coir 
venation, 


r the middling], and the highest [for the highest}; for fomhle en¬ 
joyment in secret, Jet the middling degree bo incited/ 

3. r i he punishment for a man of bad life, who converses with the 
wife of another man. is laid down, by Manu: 1 “ A man, 
before noted for such an offence, who converses in 
secret with the wife of another, shall pay the first’of. 
the three usual, amercements. ?t The punishment for mutual conversation 
between a man and woman, who have been both forbidden by the 
father or other relative, is declared by Y^j&ivalkya : “ Let a woman, 
forbidden so to act, be fined one hundred pan as, Outlet the punishment 
for the man be double that sum ; but where the prohibition has been, 
given to both, then let their punishment be the same as is inflicted for 
CCXXXIV adultery.” The first half of this couplet has reference 
to prohibition Communicated to one of the parties only ; 
and the last half, to a communication of it to both. 

4 Y£jiiavalk:ya declares the punishment for adultery brought 
k i i ii about through the mutdai desire of both: “ [For acini-; 

reneraf CUteiy m fcei Tl between persons of equal caste, let the highest. 

fine be imposed ; But the middling scale for the same 
crime with a woman of lower caste ; when the woman’s caste is higher, 
let the man suffer Vudha, and the woman have her ears or other 
[limbs] cut off/ 5 

5. K%4yana :." And in all offences, whatever sum of money Is 
PuuishnieMt of bud down as the punishment of it in a man, the half of 

•womftamaUcases, it must a woman pay who is guilty of the same; where 
h 1'ali <«i ttat laid Vadha is denounced against a man, let a woman’s 
t ' ow “ for pei-soti be mutilated.” J 

6. But for connexion with a Brdhmani of loose life, thus says* 

. Mann r “ But only live hundred [puna.?],- if he knew 

her with her free consent.” This relates to a. woman 
fere nee to das». * oasta- On the subject of connexion with wo¬ 

men of lower caste, and loose morals, the same author 
says :4 A Br&imana shall pay five hundred papas, if he connect bin, 
self criminally with an unguarded woman of the Taisya, Raj any a [or 
Kshatriyaj, or Qhdm class ; and a thousand, [for such a connexion with] 
a woman of the lowest caste [antyaja]/} However this text d “ A 
Brahman who carnally knows a guarded woman without her free will, 
must be fined a thousand papas,” especially intends a virtuous woman. 
The punishment of a Quel ra for connexion with a woman of higher .caste, 
is declared by Maim ; R "■ A Qddra ha dag an adulterous connexion with 
a woman of a twice-born class, whether‘guarded at home or unguarded, 
[sh all thus be punished]; if she was unguarded, lie shall lose the part 
[offending], and his whole* substance; if guarded, [and a Br ihmanil, 
every thing, even Ids life."' If a Qfidra have criminal connexion with 


1—Chapter 8th, 554- 

Ojiaptcr 8th., 3 / 8, of which die cirst couplet, us relating to guarded wort)or, was 
quoted. Chap. 18tb, para. 14 and is repeated here he low. ‘3—Chapter 8 th, 385. 

4 :—Chapter 8th, 378. 5 ChaptStli, 3/4, 
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an unguarded 1‘hcahmahl, his parts must' be out off, and all his property 
be confiscated ; but, if she be guarded, Vadim is further incurred. It 
OCXXXV means, that for adultery with a guarded woman, Iris 

whole property shall be confiscated, and he be consi¬ 
dered deserving of V&dha. 

7 . Gautama : Jfor adultery with the wife of his preceptor, lot a 

man’s parts be taken away, and all his property be seized ; if the wo¬ 
man be guarded,' let .him further suffer Vadha.” Manu ; “ But, if a 
Vai^ya or PSrthiva [man of the rqyal class, Ksliatriya] commit adultery 
with a BiAhmani whom her husband guards not at home,-, the king shall 
only fine the VaiQya five. hundred, and the Kshatriya a thousand;’ 
The same author says •} “ Both of them, however, if they commit that 
offence with, a Brdlimani not only guarded [but eminent for good qua¬ 
lities], shall be punished like Qtioras, or be burned in a fire of dry grass 
or reeds;” And again :® “ If a Vab;ya converse criminally with a 

guarded woman of the Kshatriya or a Kshatriya with, one of the 
Vai<jya class, they both deserve the same punishment as in the case of 
an unguarded Br^hmani. ,> Namely, the saMe fine which is denounced 
against connexion with an unguarded Brahmanl Vasishtha: “ If a 
man of the royal class jRSjanya] have criminal connexion With a Britli- 
inani woman, let him be enclosed with bundles of reeds, and be con¬ 
sumed with fire. Even thus do to a Vai<;ya, if he have connexion 
with a woman of the royal class, and likewise to a fyudra, if he commit 
the crime w ith a Woman of the royal, or of the Vaic;ya, class.” 

8. Narada : “ He who has criminal conneapon with any one of 
Incest defined, the 1 'following women, a mother’s sister, a mother-in- 

law ; a maternal uncle’s wife; a fathers sister; the 
respective wives of a paternal uncle, a friend, and a pupil; a sister, her 
friend ; a daughter-in-law, a daughter, and the wife of one’s preceptor ; 
every woman descended from the same family, any woman dependant 
■on his protection, the "king’s wife, a female devotee, a nurse, a woman 
who preserves her conjugal duty inviolate, and any woman of the su¬ 
preme •class, is &aid to be as guilty as- the violator of his religious pre¬ 
ceptor’s btxl. Mo punishment short of cutting off Ins parts, is laid 
OCXXXVI down for such a crime as this.” Yajnavalkya also : 

J .. “A man who has connexion with, his father’s sister, " 

or his mother's sister ; with his maternal uncle’s wife, auc| also with 
his daughter-in-law, with his step mother, his sister ; either with his 
preceptors daughter or his preceptor's wife, or with his own daughter, 
is as the violator of his preceptor’s bed; having cut off his privy parts, 
let radha be his portion; and fee same for the woman, if she were 
consenting to the act.” 

9. This punishment however is not to be inflicted on Brahmans : 

For, among the texts of Bfhaspati, on the liability of 
Exception in. re- Brahnmn&s, we fifid: "Let the king impose such a 
ment ofBrahmuna ^ark && AVffl render his punishment memorable, upon 
a man when caught in the act of improperly handling 

’~ T I—Chapter Sjtli, 376-7, 

^ '■ —Chaiptcr 8th, - - 





Fornication, in 
what cases per¬ 
mitted aud wueu 
punishable. 
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anottuir man’s wife, and then banish him." If one, not; a Brthmm 
iiave criminal intercourse with such women,he is deserving of Vadim 
even in the capital degree f Praa^nta]." 

10. Can k ha and Likhita say: u With whatever member any 
particular offence is. committed, let that very member be cut off, who- 
evBi the off bride r be, unless a BrSlmiana. ’ Y£j h aval ky a declares the 
punishment of a Brahman having connexion with a.slave or the like . 

4 The man who has carnal intercourse with slaves kept close, as well, 
as those entertained as mistresses, shall be made to pay, even though: 
their connexion he [in other cases] permitted, a fine amounting to iift\ 
pan as. Kept close , that is, those forbidden bv their master to have 
commerce with other men. 

.1 1 . Kitrada; “ Any woman, not a Br^hmaid, who is self-willed; 

[Svairinl,] or a downright prostitute, or a slave, and 
one without a home, may have connexion with, a man 
of higher caste than herself, but not with one of in¬ 
ferior. if such a woman be kept as a m istress.. 

ii t t tfie person intriguing with her] is blameworthy, 

equally as if she were another man's wife." Not a Br&hmam, whose 
nature is denoted by the adjective self-willed, which means, * one, her 
. own mistress, who goes with other men/ Wuhout a 

OCAXX /II. home , a woman who has left her family, and goes with 

other men. Y^jnavalkya: “If a man have connexion 
with [a woman of) the lowest caste [antyaj let him be branded with 
the mark of some disgraceful thing/ and banished, the country., If a 
yudra [act m such manner*] he shall be similarly marked f but, if a 
rhari of vile caste have connexion with a woman of high class, Yadha 
[shall be his portion,"] 

12. The punishment for connexion wilfully effected by a woman, 

. tlms declared by Nfirada : " That female*'who, going 
deduction of a to a maas house, excites his desire by hamllmg "him 
Ejr- « Om life. mi m mm him to He Jfo, her, ffi 
be punished, as declared by sages, in Uf that pre¬ 
scribed for a man [guilty of like conduct.” para. 4,j Yama defines the 
punishment, for women of the Brahman and the other classes, who 
have criminal connexion with a QMra, or other [man of lower class :] 

" If a Brflhmani woman, overpowered by desire, submit herself to the 
embraces of a Vishaia, let the king" cause her to be devoured, with 
dogs, at the price of the slaughterers. But- if a BiAhmam woman 
submit herself to the embraces, either of a Vairjya, or of a Kahatriya. 
her head shall be shaved, and she shall be-carried’round upon an ass.” 
Vishala, a $6dra. Wanghterers, vendors of flesh or fowl; expressing 
[that she is to be cast out to the dogs] at the slaughter-houses. And 
this punishment is for continued [or*excessive] .attachment to such 
person, according to the Chamlrika. 



f — Kubandha, or, “of;»headless trunk,” if Kabandha be Die correct reading 

, 2 —The Mil. reads, •' antjevasyat,” stall become even of that lowest caste, end it 
nas “ 8re been altered, perbaps/witbout cause, as some of the manuscript# bad the asm.- 
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13. Y^jnavaJkya points out the means of ascertaining the act of 
adultery d “ In cases of criminal conversation, the 
Proof oi adultery man may be seized* If engaged in playing •with the 
t e inct * hair of a woman, the wife of another, or at the moment 

of discovering love-marks [as bites, or scratches,] and, 
hkefrise upon the confession of both.” From the expression, of both, 
it cannot, on the confession of only one of the parties, be pronounced 
that criminal intercourse has takeh place. 

Yainavife va pnnmiincls slander: <f He who asserts blemishes 


f banishment of [panas.| But fcjr a false accusation, two hundred; for 
sender; r/ml of connexion with a beast, be shall pay an hundred, and 
even tne middle scale ot punishment, for connexion with 
a distressed wonian, or a cow/ a)f Moreover :“ If a man enjoy a woman 
in an improper part, 3 or a male, and if he perform natural evacuations 
before [a woman,] he shall be fined the sum of twenty-four panas; and 
like wise, for connexion with a lemale devotee.” Distressed/ any one 
in pain, even the. man’s own wife. We must understand [also], that 
he who shall perform his evacuations; or the like [dirty act] before the 
face of a woman [shall bo punished]. 


.CHAPTERi XX 


1. Now, the punishment for a husband who puts away a wfffo 
Duiif.? of tire possessed of good qualities, is declared : “ The husband 
husband. who puts away a wife that is obedient, not evil speak- 

CCXXXIX dexterous [at her duties], .virtuous, and maintain- 

^ fo ‘ fog her conjugal vow, must be kept [in his duty to her] 
by a fine from the king.” Y&jffavalkya : 4 * He who forsakes a wife, 
though obedient to his commands, diligent in household management, 
mother ot an excellent son, and speaking kindly, shall be compelled to 
pay the third part [of his wealth ;] or, if poor, t^provide a maintenance 


((() Se0 Yiijii. cl. 289 ; 6 Bevestre^s E 
3 —Eirauye's Ekm. 1 st,, 45 , 2 nd. 36 - 7 . 

2—Ajo’o non in vulva ; ifo in 

comm. Mit. , 

S—The Mit* reads ' with a low-oastv Woman 


ore, aufc alio [inodo obscoeno;"] secund, 


hgpst 2d, 42 0. Reports 1st. 63* 
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CHAPTER XXI. 

Gambling y — (Dy&tct Scm&hvayam,} 


pernnUed. 


1. Y.fjnjayklkya: ■ [Payment of] that which haf Been won piife- 
. licly, in an assembly of gamesters, in. the presence of 

(.rambling when the master of a gaming house, and when the king’s 
share has been paid, shall he enforced : but not other¬ 
wise. Publicly, not in secret. In an assembly of 
gamesters, in a gaming house. Master of a gaming- 
house, one made, By the king, superintendent of gambling. The inter¬ 
pretation should be thus: ‘ Whatever has been won [whilst playing] in 
comfbrinity to these regulations, the prince must cause to.be paid/but 


rexh. 


nd|hing else.’ 


2. The same author Specifies the punishment for one guilty of 
fraud in gambling : “ The. man convicted of [making 
Punishment of or using] false dice, or of [safely undergoing] ordeak 
fraud. by deceit, shall be banished, after branding, bv the 

king.” Deceit, fraud. Manu 1 declares the punishment for gambling 
without .permission from the king : “ Let. the king punish [corporally 
at discretion,] both the gamester, and the keeper' of a gaming-house, 
whether they plaj r with inanimate, or animate things; ,and Ctidfaa 
who adopt the marks of the twice-born.” The marks ofthe twice-born, 
wearing their string, reading the Vedas, or the like. 


3 . 


Yitjnavaikya thus assimilates the laws of gambling [pyut&m] 
and matches [aamfihvaya;] “These very rules for 
Gambling of two gambling [dyuta] must also be applied in‘live gamb- 
km<l3 ‘ Hng matches.” Live Gambling [Prani dyute] denoting 

the nature of the match [Samfihvaye.] 


CHAPTER XXII. 

Sy/fidries (Praldfiiakath,) 


I Ydjnavalkya: “ He who either omits, or adds any thing, in 
Sundries. writing ilia king’s edicts, or who allows him °that 

COXLL ■ 


or 

robbed another of his wife to escape, shall 
suffer the highest amercement: lie who does injury 
to a twice-born man, by feeding him with things not fit to be tasted 
shall receive the punishment of the highest scale of crime; that of the 
middle scale for [a like injury to] a Kshatriya: the lowest, if to a 
Vai^va, and the half [of that again] to one born a QMraC” Things 


-Chap. 9th, 321. 









not fit to he tasted ? are intoxicating liquors, wine, excrement, or the 
like. The same author acids : “ Let Mm 3 who deals in adulterated., 

gold as pure; and him who sells unclean meat, have their body made 
less [by a limb], and undergo the highest punish men t.” Unclean meat 
the flesh of cows, or the like. From the use of the particle and we 
must understand loss of limb; according to the MitSkshar#.- Again : 
“ The master of any animal also, whether armed with teeth or horns, 
who, having the power, still fails to relieve any one in pain from it 
[when attacked]; shall suffer the punishment of the middle scale of 
crime; but double, if the sufferer likewise made a noise beforehand.’' 
Making a noise , that is, crying out, Manu d “ For'killing a man, a> 
line equal to that for theft shall be instantly set ; half that amount for 
large brute animals, as for a bull or cow, an elephant, a camel or.a 
horse. For killing very young cattle, the fine shall be two hundred 
[panasj ; and fifty, for elegant quadrupeds, or beautifiu birds [as ante¬ 
lopes, parrots, and the like]. For an ass, a goat or a 
OCXLIL sheep, the fine must be five silver mSshika^ 3 and one 

mash a for killing a dog, or a boar/’ This fine must 
be understood, to be over and above payment or Ahe value of the 
animal killed. 

Ydjnavalkya : “ 4 He who charges any roamiug gallant as a thief 
shall be made to pay fifty pan as as a punishment; if he sordidly take 
money from him, arid let him go, then eight tiroes its amount is or¬ 
dained as the fine.” Sordidly take , receive. “Let the king banish, 
after cutting out his tongue, that roan who utters evil wishes against 
the king, as well, as him who openly abuses him; and him who divulges 
his secret counsels. Evil wishes; for his death or the like. . Abuses t 
by saying, ‘ May thy reign not last,’ or the like. Matin 3 : “ Men who 
rob the king’s treasure, or obstinately oppose his commands, let him 
destroy by various modes of just punishment; and those who encourage 
his enemies,” YSjlavalkaya; “ The punishment of him who sells what 
has touched a dead body, and likewise of him who strikes his precep¬ 
tor, and of him who seats himself in the king’s carriage* or throne, is 
that of the highest scale of crime.” What has toudied a dead body, 
funeral clothes, or the like. The same author says: “ The punishment 
of him who puts out fioth the eyes of another, as well as of him who 
performs acts hostile to the king, and of him who, being a gains 

a livelihood by the ofliefe of a Brahman, shall be eight hundred panas.” 
The meaning is, ‘ him who puts out both the eyes of another, him who 
does an act prohibited by the king, and that (^udra who lives by the 
profession of a Brfihmanf But according to the Mitakshar^ 'If he 
assume the Brahmanical string for the purpose, of par- 
OCX,LIII. taking of food at a £r£dclha, he shall have a line, re¬ 
sembling the real string, imprinted on his body with 

a redhot rod.’ 


1 - Chapter 8th, vs. 296-97-98. 2—As. Res. 5th, 91. 

3—Oha^fx 9 th, St75« 





The same author propounds the punishment for these who make 
[decrees] contrary to justice ; “ An unjust decision 

Standard for va- must be revised by the king, and he must, as a punish- 
a nation ot Hues. merit, impose a fine double [the loser’s fee 1 on] the 
amount litigated, upon the assessors, together with 
him who gained [in the first instance].” “ If a man, though he have 
justly lost his cause, yet cherish in his mind this idea, ' I am not con¬ 
quered,' and again come into Court, let him again lose his cause, and 
be made to pay a double fine.” 

In every part of this work, where the amount of fine is left unstated, 
it must be considered as meaning the number of pan as. This pana, 
again, is the copper one, equal in weight to the Karsha [of 10 Mashas], 
•whence the copper pana is denominated k^rshika [of the Karsha stand¬ 
ard], in Dictionaries. One Karsha is the fourth part of a pala. And 
when there are twice ten kauris, their amount, or joint weight, is 
called one KSkinl, four'of which make one pana. This is the table of 
the pana standard, according to Bhfekara Ach^rya. 2 

But with respect to the [punishment enjoined for the] highest 
. scale of crime, and the rest, we find : “ When the fine 

tioiv ^of°%iSiinal' amoimts a thousand pan as with eighty more, it then 
puniihmeut." * ^ equal to the highest scale [Uttama Sahasa]: The 

half of it is named as the fine for the middling scale, 
and the half of, that again, is laid down for inferior crimes.” 

Moreover, if irr any of the aforementioned crimes; prevention is not 
attainable, by fines regulated after the above specified 
vat r i,°Tur- aca * e ’ even a greater one may be imposed; according..' 
i&hmeiii. ° U a8 ^pastamba says : “ Punishment is said to be for the 

sake of subduing crime ; by it therefore let those bold 
in crime be brought into subjection.” NSrada again points out some 
exceptions in the punishment of confiscation of a man’s all: "Even 
when confiscation of all a criminal possesses is enjoined, it is not fit that 
the king should take away his weapons, if a soldier; the beasts of bur¬ 
then or other [conveyance], of these who subsist by'"carrying for lure; 
the ornaments, of professional prostitutes; the musical instruments, of 
musicians ; or those implements by which artizans subsist; in short, any 
thing by which any person gains his livelihood.” Yfijfiavalkya declares 
the destination of a fine levied through injustice: “What has been 
obtained through injustice by the king as a fine, having devoted it to 
Vanina, let him give, with his own hands, increased thirty-fold to 
Brahmans.” The meaning is, * let him give thirty times as much to 
Brahmans, having vowed it to Varuna, through their mediation. 


1—Chapter 5th. Section 4. para. 8. 




agraph varies in almost all the copies: some omit it altogether and 
i of the place mentioned, which is at the junction ol the Chambal 
the printed c:opy, part of the passage lus been inserted at tile mid 
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Ptq branch of jurisprudence is more important than the law of suc¬ 
cessions or inheritance ; as it constitutes that part of any national sys¬ 
tem of laws, which is the most peculiar and distinct, and which is ot 
most frequent use and eniensive application. 

In the law of contracts, the rules of decision, observed in the 
jurisprudence of different countries, are in general dictated by reason 
and good sense ; and rise naturally, though not always obviously, from 
the plain maxims of equity and right. 

As to the criminal law, mankind are in general agreed in regard 
to the nature of crimes ; and, although some diversity necessarily re¬ 
sult from the exigencies of different states of society, leading to com 
siderable variation in the catalogue of offences, and in the scale ot 
relative guilt and consequent punishment; yet the fundamental princi¬ 
ples are unaltered, and may perhaps be equally traced in every known 
scheme of exemplary and retributive justice. 

But the rules of succession to property, being in their nature 
arbitrary,afe in all systems of law merely conventiona l. ^ Admit ting even 
that tine succession of the offspring to the parent is so obvious as 
almost to present a natural and universal law; yet this very first rule is 
so variously modified by the usages of different nations, that its appli¬ 
cation at leavst must he acknowledged to be founded on consent rather 
than on reasoning. In the laws of one people the rights of primogeni¬ 
ture are established ; in those of another the equal succession ot ai l the 
male offspring prevails; while the rest allow the participation of. the 
female with the male issue;some in equal, other in unequal propor¬ 
tions. Succession by right of representation, and the claim of descen¬ 
dants to inherit in the order of proximity, have been respectively 
established in various nations, according to the degree of favour, with 
which they have viewed those opposite pretensions. Proceeding from 
linear to collateral succession, the diversity of laws prevailing among 
different nations, is yet greater, and still, more forcibly argues the arbi¬ 
trariness of the rules. Nor is it indeed 'practicable to reduce the rules 
of succession as actually established in any existing body of law, to a 
general or leading principle, unless by the assumption of some maxim 
not necessarily nor naturally connected with the canons of inheri¬ 
tance.'' 

In proportion then, as the law of successions, is arbitrary ^ and 
irreducible to fixed and general principles, it is complex and intricate 
in its provisions; and requires, on the part of those entrusted with 
the administration of justice, a previous preparation by study; for its 
rules and maxims cannot be rightly understood, when only hastily 
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consulted as occasions arise. Those occasions are of daily and of 
hourly occurrence : and,-on this account, that branch of law should be 
carefully and diligently studied. 


mm 


In the Olndd jurisprudence in particular, it is the branch of law, 
which specially and almost exclusively merits the attention of those 
who are qualifying themselves for the line of service in which it will 
become their duty to administer justice to our Hindu subjects, accord¬ 
ing to their own laws. 
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tance. In the preface to the translation of the Digest, I hinted an 
opinion unfavourable to the arrangement of it, as it has been executed 
by the native compiler. I have been confirmed in that opinion of tire 
compilation, since its publication; and indeed the authors method of 
discussing together the discordant opinions maintained by the lawyers 
of the several schools, without distinguishing in an intelligible manner 
which of them is the received doctrine of each school, but on the con- 
t:rary leaving it uncertain whether any of the opinions stated by him 
do actually prevail, or which doctrine must now be considered to be 
in force and which obsolete, renders his work of little utility to persons 
conversant with the law, and of still less service to those who are not 
versed in Indian jurisprudence; especially to the English reader, for 
whoso use, through the medium of translation, the work was particu¬ 
larly intended. 
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laitortaining this opinion of it, I long ago undertook a new com¬ 
pilation of the law of successions with other collections of Hindd law, 
under the sanction, of the Government of Bengal, for preparing for pub¬ 
lication a supplementary Digest .of such parts of the law as I might 
consider to lie most useful. Its final completion and publication haye 
been hitherto delayed by important avocations; and i t has been judged 
meantime advisable to offer to the public in a detached; forirv a 
complete translation of two works materially connected with that com¬ 
pilation. 
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They are the standard authorities of the Hindu law of inheritance 
in the schools of Benares and Bengal respectively; and considerable 
advantage must be derived to the study of this branch of law. from ac¬ 
cess to those authentic works, in. which the entire doctrine of each 
school, with the reasons and arguments by which it is supported, may 
be seen at one view and in a, connected shape. 
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fn a general compilation, where the authorities are greatly rmilti- 
plifcd, and the doctrines of • many different schools, and of numerous 
authors are contrasted and compared, the reader is at a loss' to collect 
the doctrines of a particular school and to follow the train of reasoning 
by which they are maintained. He is confounded by the perpetual 
conflict of discordant opinions and jarring deductions; and by the 
frequent transition from the positions of one sect to the principles of 
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TlUiATISES ON INHERITANCE. PREFACE. 

another. It may be useful then, that such a compilation should bo 
preceded by the separate publication of the most approved works ot 
each school. By exhibiting in. an exact translation the text of the 
author with notes-selected from the glosses of liis commentators or 
from the works of other writers of the same school, a correct know¬ 
ledge of that part of the Hindu law, which is expressly treated by him, 
will be made more easily attainable, than by trusting solely to a gene¬ 
ral. compilation. The one is best adapted to preparatory study ; the 
other may afterwards be profitably consulted, when a general, but 
accurate knowledge has been thus previously obtained by the separate 
study of a complete body of doctrine. 

These considerations determined the publication of the^ present 
Volume. It comprehends the celebrated treatise of dimuta-vdliai 1 a on 
successions;which is constantly cited by the lawyers of Bengal under 
the emphatic title of l)dy;i-bluiga or c< inheritance; and an extract 
from the still more celebrated Mitakshar^ comprising so much of this 
work as related to inheritance. The range of its authority and influ¬ 
ence is far more extensive than that of Jlmdtarv&ianahs treatise; for 
it is received in all the schools of Hindti law, from Benares to the 
southern extremity of the peninsula of India, as the chief groundwork 
ofthe doctrines which they follow, and as an authority from which 
r rarely dissent. 



The works of other eminent w riters have, concurrently with the 
Mitikshara, considerable weight in the schools of law which have res¬ 
pectively adopted them; as the Smrti Ohandi’ikS* * in the south of 
India; the ChinUmani, Katmlcara and Yiv^da-chandraf at Benares, 
and the Mayukha§ among the Marahattas: but all agree in generally 
deferring to the authority of the Mitakshara, in frequently appealing to 
its text, and in rarely and at the same time modestly dissenting from 
its doctrines on particular questions. The Bengal school alone, having 
taken for its guide Jimdta-vahanas treatise, which is on almost every 
disputed point, opposite in doctrine to the Mit&ksMi'a, has no defe¬ 
rence for its authority. On this account, independently of any 
other considerations, it would have been necessary to admit 
into the present volume either his treatise, or some one of 


# By Devai;4vbhatta. This excellent treatise on judicature is of great ami almost 
naramouiit authority,"as 1 am informed, in the countries occupied by the Hindu nations 
of Inkvira, Tailarma, and Karnatu,, inhabiting *he greatest part of the peninsuia or 
Dekbin. 

f Vivada chiniamani, Yyavahara chiuthmaiii, and other treatises of law by Va- 
diespatimi^ra. Vivada ratnakara, Vvavahava natuakara and other compilations by Pan- 
ditas employed by Ghand^vara; Vivada-chandra by Misaru rahjra or rather by his 
aunt Lakhima or Lakskmi-devi. 

* J Viramitrodaya, an ample and very accurate digest by Mitra roi^ra. \ ivada* 
Laudava and other works of Katnalacara. 

J Vyavaliaramiayixkha and other treatises by Nilakantha, 




Uie abridgment# of his doctrine which are in use, and of which 
the best known and most approved is Baghunandana’s Daya-tStva, 
But the preference; appeared to be decidedly due to the treatise of Jimti-, 
ta-v^hana himseli; as well because he was the founder of this school, 
being the author of the doctrine which it has adopted ; as because the 
subjects, which he discusses ; are treated by him with eminent ability 
and great precision; arid for this further reason, that quotations from 
his work or references.to it, which must become necessary in a general 
compilation of the Hindi! law of inheritance, can be but very imper¬ 
fectly intelligible without the opportunity of consulting the whole text 
of his close reasoning and ample disquisitions. 

Having selected, for reasons which have been here explained, the 
D%a-bh%a of Jimuta- vahana and the MittfkahariC on inheritance, for 
translation and separate publication, I was led. in course to draw the 
chief part of the annotations necessary to the illustration of the text, 
from the commentaries on those works. Notes have been also taken 
from original treatises, of which likewise brief notices will be here 
given, that their authority may be appreciated 

In the selection of notes from commentaries and other sources, 
the choice of them has not been restricted to such m might be necessary 
to the elucidation of the subject as it is exhibited in the English'.vef r 
sion ; but variations in the reading and interpveiation of the original 
text have been regularly noticed, with the view of adapting this trans¬ 
lation to the use- of those who maybe induced to study it with the 
original Sanscrit text. The mere English reader will not be detained, 
by these annotations., which he will of course pass by. 

Having verified with great care the quotations of authors, as far 
as me ad* are afforded to me by my own collection of Sanscrit law books 
(winch includes, 1 believe, nearly all that are extant;) I have added at 
the foot of the page notes oi reference to the places in which the 
text are found. They will be satisfactory to the reader as demonstrat¬ 
ing the general correctness of the original citations. The inaccuracies, 
which have been remarked, are also'' carefully noticed. They are few 
and not often important. 

The sources, from which the annotations have been chietfy drawn 
are the following. 

T , T1 < e commentary of <?rikfslma.Tcrk^ankaraon the I^va-bhfca of 
Jrmuta-vahana has been chiefly and preferably used. This is the 
most celebrated of the glosses on the text. It Is the work of a very 
acute logician, who interprets his author and reasons on his arguments, 
with great accuracy and precision; and who always illustrates the text 
generally confirms its positions, but not imfrequently modifies or 
amends them. Its authority has been long gaining ground in. the 
schools of law throughout Bengal; and it has almost banished from 
them the other expositions of the I)^ya~hhag&; being ranked, in- <onieral 
estimation, next after the treatises of J'u»6ta-v£haua and of Ratdm - 
nanaana, ° 


TREATISES ON 1X 1.1 ERITANCE. PREFACE. 1 

An original treatise by the same author, entitled Daya-krama-san- 
grab a, contains a good compendium of the law of inheritance according 
to Jlinj&ta-v&iana’s text, as' expounded in his commentary. It has 
been occasionally quoted in the notes: its authority being satisfactorily 
demonstrated by the use which was made of it in the compilation of 
the Digest translated by Mr. Hallied; the compilers of which tran¬ 
scribed largely from it, though without acknowledgment. 

The earliest commentary on" Jihiuta-vAhana is that of (^riri&tha 
Ach#rya Chudamani. It has been constantly in Qrfkxshnah view, who 
frequently copies it; but still oftencr cites the opinions < f Chu&Smaiu 
to correct or confute them. N<‘twithstanding this frequent collision of 
opinions, the commentary of ChildSmarii must be acknowledged as in 
general, a very excellent exposition of the text; audit has been use¬ 
fully consulted throughout the progress of the translation, as well as 
for the selection of explanatory notes. 

/ Another commentary, anterior to C^dkrshna's, but subsequent to 
Chudamani’s, is that, of Achyuta Chakrayarti, (author likewise of a com¬ 
mentary on the (T^ddha viveka,) It is in places quoted for re¬ 

futation, and in more is closely fallowed by (Jrfkhslina, but always 
without naming the author. It contains frequent citations from Chti- 
dSmani, and .is itself quoted with the name of the writer by Mahe^vara. 
This work is upon the whole an able interpretation of the text of Jim&- 
tii-v&hana, and has afforded much assistance in the translation of It, 
arid furnished many notes illustrating its sense. 

The commentary of Mahec;vara is posterior to 11 those of Chud^msni 
and of Achy uta, both of which are cited in it, and is probably anterior 
to Qrikrslmas or at least nearly of the same date, if my informa¬ 
tion concerning .these authors be correct ;* for they appear io have been 
almost contemporary: but ; Mah,e<jvara seemingly a little the elder of 
the two. They differ greatly in their expositions of the text, both as 
to the meaning and as to the manner of deducing the sense : but neither 
of them affords any indication of his having seen the other’s work. A 
comparison of these different and independent interpretations has been 
of material aid to a right understanding and correct version of obscure 
and doubtful passages in Jim6ta-v^haria’s text. 

Of the remaining commentaries, of which notices had been obtain- 
eel, only one other has been procured. It bears the name of Kaghu- 
nandaua, the author of the Smi ti-tatva, and the greatest authority of 
H indu law in the province of Bengal. In proportion to the celebrity 
of the writer was the disappointment experienced on finding reason to 
distrust the authenticity of the work. Hut not being satisfied of its 
genuineness, and on the contrary suspecting it strongly of bearing a 
borrowed name, l hove made a very sparing use of this commentary 
cither hi the version, of the text or in the notes. 


* Great grandsons of both these writers- were living in 1806: and the grandson 
daughter's son) of (fiikrslma was alive in 1790. Both consequently must, have livad 
in the..first part of the last century. They are modern writers; and Qrhnslmu is appa¬ 
rently the m|£f recent. 
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The I)%a4.:itva, or so much of the Smi:ti~tatva as iri&tes to 
inhori taupe, is the undoubted composition of Rkgb ana-ndana ;• and in 
deference to the greatness of the authors name and the estimation in 
which his works are held among the learned Hindus of Bengal, has been 
throughout diligently consulted and carefully compared with Jtmufrt* 
vahaua’s treatise, on- which it is almost exclusively founded. It i§ 
indeed an excellent compendium of the law, in which not only Jimuta- 
v&hana’s doctrines are in general strictly followed, but are commonly 
delivered in his own words in brief extracts from his text. On a few 
points, however. Kaghimandana has differed from his master; and in 
some instances he has supplied deficiencies. These, as far as they have 
appeared to be of importance, have furnished annotations.; for which 
his authority is of course quoted, 

A commentary by K%ir£ma on Raghunand&na’s.I)%a4aiva, has. 
also supplied a few annotations, and has been of some use in explai ning 
Jimuta* v &hana\s commentators, being written in the spirit of their ex¬ 
positions of that author's text, particularly <yrikrshna s gloss; and often 
ia. the .very words' of that commentator. 

The Daya-rahasya or Smrti-ratnavaii of E&ma-natha Vidy^i- 
Yachespati, having obtained a considerable degree of authori ty in. some 
of the districts of "Bengal, has been frequently consulted, and is some- 
times quoted in the notes. It is a work not devoid of merit: but, as it 
differs in some imperial points from both Jimiita-vShana and Baghu- 
nanda-na, it tends too much to unhinge the certainty of ti e law on 
some important questions of very frequent recurrence. The same au¬ 
thor has written a commentary on Jimuia-v^hana’s I>tya~b!n3ga, and 
makes a. reference to it at the close of Ins own original treatise. My 
researches, however, and endeavours to procure a copy of it, have not 
been successful I should else have considered it right to advert fre¬ 
quently to it in the illustrations of the text. 

Other treatise on inheritance according to the doctrines received 
in Bengal, as the D%a~nlrnaya ofr^tikara bhatl/aeliSrya and one or two 
more which have fallen under my inspection, are little else than epitomes 
of the work of Eaghunandana or of Jlmuta-vShana: and on this ac¬ 
count have been scarcely at all used in preparing the present publi¬ 
cation. 

The remaining names, wh ich occur in the notes, are of works or 
of their authors belonging to other schools. These are rarely,. 1 may 
say never, cited, unless for variations in the reading of original text of 
legislators; excepting only the Yiramitrodaya of Mitra-migra; from 
whose work a few quotations may be found in the notes, contradicting 
passages of the text. This author, in the compilation mentioned, 
unitormly examines and refutes the peculiar doctrines maintained 
by Jimhta-vShana and Eaghunandana : hut it did not fall within 
the design of the present publication to exhibit the controversial 
arguments of the .modern opponents of the Bengal school; anil quota¬ 
tions from liis work have been therefore sparingly inserted in the notes 
to Jimuia-vafrana s treatise, 



‘Hie commentaries on the Mit^kshara of Vijnfiftepvara- are Jess 
numerous. Of four, concerning-which I have, notices, two only have 
been procured. The Suhodhini by Vijvegvara bhatfa; and a com¬ 
mentary by a modem author, B/flam-bhatta. 

.flic Subodhi ti : is a collection of notes elucidating the obscure pas- 
sagfts of the MitrikshaiA, concisely, but perspicuously. It leaves few diffi¬ 
culties unexplained, and dwells on them no further than .is necessary to 
their elucidation. The commentator is author likewise of a compilation 
entitled Madicna parij<tta,chiefly oil religious law, but comprising a chap-s 
ter.on inheritance, a -topic connected with that of obsdquiPs. To this 
work he occasionally refers from his commentary. Both therefore have 
been,continually consulted in the progress of the translation, and have 
tarnished a great proportion of the annotations.. 

B61am-bhatta's work is in the usual . fo.rm .- of a perpetual comment. 
It proceeds’ sentence by sentence, expounding every phrase, and every 
terra, in the original text. Always copious on what is obscure, and. 
often so on what is clear, it has been a satisfactory aid in the transla¬ 
tion, even where it was busy in explaining that which was evident: for, 
it has been gratifying to find, though no doubts were entertained, that 
the intended intrepretation had the sanction' of a commentator. BSlamr 
bliatta’s gloss, in general follows the Suhodhini- as far as this goes. It 
has supplied annotations where Vi^v^yava’s commentary was silent; 
or where the explanation, couched in Vipvesvara’s concise language, 
might be. less intelligible to the English reader. 

T tjuanefj'vara .s MitkkshaiA being a commentary on the institutes 
of V%i4valkya, it has been a natural suggestion to compare his expo¬ 
sitions of the law, and of his author’s text in particular, with the com - 
mentari.es of other writers on the same institutes, via, the ancient and 
copious .gloss of Apairirka of the royal house of Silers,, and the modern 
andsuccinctannotations of SfdapSni in his comment entitled Bip^kalikik 
A few notes have been selected from both .these works, and .chiefly from 
that of Apararka. 

_ .For like reasons the commentators on the institutes of other 
ancient sages Lave been similarly examined ; they are those of Medl.nl- 
fJuhi anu. K.ullutea bhcita on Mahu; Uaradatta’s gloss on OantwBa, 
which Is entitled' MitaksharS; Namk-pandita’s commentary Under the 
title of Vaijayanti, on the institutes which bear the name of the.god 
Vishnu ; and those, of the same author, and of MAdhava .IchSrya on 
Ikr&para. . 

Nimda-papdita is author also of an excellent treatise-on adoption, 

. entitled lMtaka-inSm4nsi», of which much use has been made, among 
other authorities,'in the enlarged illustrations which it has been judged 
.advisable to add to the short chapter contained in the Mitakshawfim 
this important topic of Hindii law. 

I'lie same writer appears, from a reference ip a passage of his .gloss 
on Vishnu, to have composed a commentary on the Mit£kshar£ under 
the title of Pratitakshara. Not having been able to procure, that-work, 

t vr ’ ' ■ • 



but concluding that the opinions, which the writer may have there de¬ 
livered, correspond with those which he lias expressed in his '.(her com¬ 
positions, I have made frequent references to the real of his writings, 
and particularly to his commentary on Vishnu, winch is a very excel¬ 
lent and copious work, and might serve, like the Mit£kshar&, as u body 
or digest of law. 

All the works of greatest authority in the several schools which hold 
the Mit&kshar# in veneration,, have been occasionally made to contri¬ 
bute to the requisite elucidation of the text, or have been cited when 
necessary for such deviations from its doctrine, as it has been judged 
right to notice in the annotations. It will be sufficient to particularise 
in this place the Vmnrdtrbdaya before mentioned, of which the greatest 
use has been made; that compilation conforming generally to the doc¬ 
trines of the Mitdkshaik, the words of which it very commonly cites* 
with occasional elucidations of the text interspersed/or with express 
interpretations of it subjoined, or sometime with the substituition of a 
paraphrase for parts of the original text,. All these have been found 
useful auxiliaries to the' professed :; commfentariea and glosses, 

This brief account of the works from which notes have been select¬ 
ed or aid derived, will sufficiently make known the plan on which the 
text of the MitfiksharjS and that of Jimfita-VfUmna have been transl¬ 
ated and elucidated, and the materials which have been employed for 
that purpose. It is hardly necessary to add, by way of precaution to 
the reader, that he will find distinguished by hyphens, whatever has 
been inserted from' the commentaries into the text to render it more 
easily intelligible; a reference to the particular commentary being 
always made in the notes at the foot of the page 

Oonceming the history and age of the authors whose works are 
here introduced to the attention of the English render, some informa¬ 
tion' will be expected. On these points, however,, the notices, which 
have been collected, are very imperfect, as must ever be the case in re¬ 
gard to the biogra phy of Hind ft anthort- 

Vijh&neovara, often called VijiTtina-yogb the author of the Mi * 
tSksliar^, is known to have ' been an ascetic, and belonged, as is 
affirmed, to an order of Barmyasis, said to have been founded by 
Sankara-Seh&vyu. No further particulars concerning him have been* 
preserved. A copy of his . work lias indeed been shown to me, in whic h 
at its close, he is described as a contemporary of Yikram^ditya. But 
the authority of this passage, which is wanting in other copies, is not 
sufficient to ground a belief of the antiquity of the book ; especially as 
it cannot be well reconciled to the received opinion above noticed of 
the author’s appertaining to a religious order founded by Sankara- 
SfohSrya, whose age cannot be carried further back at the u tmost than 
a thousand years. The limit of the lowest recent date which can pos¬ 
sibly be assigned to this work, may be more certainly fixed from the 
ascertained age of th$ commentary ; the author of which composed 
likewise (as already observed) the Madana-p&r ijSta so named in honor 
of a prince called Madana-pafa, apparently the ; .;.une who gives title to 





TREATISES ON INflliRlTANCE. F'RK'EA'.'E. 


m 


the dftted in the fifteenth century of the Sambat era.* 

it mav be inferred gts probable, that the antiquity of the MitaksharS 
exceeds 500 and is short of 1,000 years. If indeed I)hare<;vara, who is 
frequently cited in the Mi(4kshar*S as an author, be the same with the 
celebrated Ei,;ja Bhojja, whose title may not improbably have been 
given to a work composed b}^ his command, according to a practice 
which is by no means. uncommon, the remoter, limit will be reduced by 
more than a century; and the range of uncertainty as to the age of 
the Mifcakshara will be contracted within narrower bounds. 

Of Jiindta-vahana as. little is known. The name belongs to a 
prince of the house of Silara, of whose history some hints may be 
gathered from the .fabulous adventures recorded of him in popular 
tales ; and who is lututfoned in an ancient -and authentic inscription 
found at Sa|s(d.f It was an obvious conjecture, that t|x£ name of this 
prince , might have teen affixed to a treatise of law composed perhaps 
binder Jus patroz^ge or by his directions. That however is not the 
•opinion of theieamed in Bengal; who are more inclined to suppose, 
that the real author may have borne the name which is affixed to his 
work, and may have been a professed lawyer who performed the func¬ 
tions of judge and legal adviser to one of the most celebrated of the 
Hindu sovereigns of Bengal. No ev idence, however, has been adduced 
in supported tats opinion ; and the .period when this author flourished 
is. therefore entirely uncertain. He cites several earlier writers ; but, 
their age being not less doubtful than his own, no aid can be at present 
deri ved from that nireuaisUixce, towards the detennination of the limits 
between which he is to be placed. Bis commerd&tors suppose him in 
many places to be. occupied m refuting the doctrines of the Mit£kshar£, 
Probably they are right; it is however possible, that he may be there 
refuting the doctrines of earlier authors, which may have subsequently 
been repeated from them in the latter compilation of Vijnaneqvara. 
Assuming,, however, tlmt the'opinion of commentators is correct; the 
•age of Jimuta-v^hana . must be placed between that of Vijii^negvara, 
whose doctrine he opposes, and that of Raghunandana who has follow¬ 
ed his authority. Now Ragbunandana's date is ascertained at about 
three hundred years from this time; for he was pupil of Vasudeva 
Sarvabhauma, and studied at the same time with three other disciples 
of the same preceptor, who likewise have acquired great celebrity; viz., 
Sirornani, lirshuJinauda, and Chaitanya ; the. latter is the well known 
founder of the religious order and sect of Yaishrmvas so numerous in 
the vicinity of Calcutta, and so notorious for the scandalous dissolute¬ 
ness of their .morals ; and, the date of his birth being held memorable 
by his followers, it is; ascertained by his horoscope, said to be still pre¬ 
served, as well as by the express mention of the date in his works, to 
have been 1411 of tlie Saka era, answering to Y. O. 1489 : consequent¬ 
ly "Raghunandana, being his contemporary, must have flourished at the 
beginning of the sixteenth century . 

* IASI Sambat* ausweriug to A. I) 1375, 

| Asimic Rcsearcius, Yo!. 1. j>. -557. 
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Par f lion of Heritage defined and explained. Tvjo period■$ of 




partition of the Father’s wealth . 


L Partition of heritage, on the subject of which various con¬ 
troversies have arisen among intelligent persons (not 


I. Subjecfpv°- f xl |jy comprehending the precepts of Mann and the 
p ' jHe ’ rest) should be explained for their information. Hear 

it, 0 ye wise! 


2. First, the term Partition of Heritage (dSyabhaga) is expound- 
2 . Partition of ecl \ and, on that subject, Nfirada says, “ Where a 
heritage, describ- division, of the paternal estate in instituted by 
ed by Narada, as sons, that becomes a topic of litigation, called by the 
a bead of action. -wise Partition of Heritage.”* 


ANNOTATION'S. 


2. Division of the estate.] Partition is an act adapted to ascertain property • m 
will be subsequently explained. Division of patrimony by sons, or a distribution of 
which they are the makers, is partition of heritage. The wealth, in regard to which 
that is especially instituted, or is executed by the persons making it, with ene accord, 
or by the intervention of arbitrators or the like, is denominated by the wise a subject of 
litigation. Such is the construction of the text, filkrslma. 


* N&rada 13,1, 






imm; law-books. 

3 "Uvat cauio from tte father is " paternal:" and this signifies 
jrrop^rty arising from the fathers demise. The ex- 
.,/L Jr x f°' iUou pmxions *• paternal’ and - by aons” both indicate anv 
relation : for the term K partition of heritage” is used 
Inheritance iio a of the goods of any relation by any re- 

eludes succession lat ivi s. Accordingly JNiireda, having premised * l * par- 
to die goods ol* tition of heritage’’ as a topic of litigation, (82) ohows 
auy relation, urider, that head of actions, the distribution of' effects 

.hv the mother.a.nd the restA So Mann, likewise, 

premising inheritance,"I 44 * but without employing 4 the word father of any 
other specilie term, propounds the division of effects of any relative, * 


ANNOTATION'S. 


Or the meaning may bo, in a controversy- or law-suit wherein partition of patrimony 
is instituted by sons, the subject of litigation is entitled division of tentage. Achyula* 

(Mdamani, and the rest of the commentators on Jfmuta Vnhmia’s treatise, exhibit 
many variations m the reading and interpretation o.f the passage here cittd from Na- 
rada ; and have entered into long disquisitions on the different .exposition# of the text. 
The principal disagreement is in regard to the relative pronoun* There is not, how¬ 
ever, any essential difference in the results of the various intryprefations. 

Some, observes $riki*sh#a, interpret the pronoun yyalra) in the causative seventh 
case, making it relate lo tne term <f topic of lit%atiojn, >,k imd they thus explain the Hxt: 

* That subject of controversy, on account of which a division of patrimony, or dritribu- 
lion of it by lots, is executed by sons, has been termed partition of heritage.’ 

Malic;vttra, who adopts this interpretation, states the consequent meaning thus : 

* that.topic of litigat ion, which consists in the ascertainment of property whether effect¬ 
ed by arbitrators or by the parties, and, for the sake of which ascertainment, a division 
of patrimony is executed by sons, such as casting of lots or other act separating pro¬ 
perty, is called by the sages partition of heritage.’ 

Taking ike pronoun in the nominative case, either by so reading it, or by the 
license which justifies anomalies in sacred writing*, the passage is by some explained 
(as is remarked by^ commentators) 4 the division of patrimony, which is instituted by 
sons, is called partition of heritage.’ 

After noticing the various readings, p rikishna adds, f certain writers, however, ex¬ 
pound the term patrimony, in the distributive sixth case. Accordingly, the import of 
the text, consonantly to their opinion, is “the portion of the paternal estate, for which 
a partition is instituted by sons, is division of heritage.” Agreeably to this interpreta¬ 
tion, likewise, the wealth must be understood to be the subject of the action.^ 


* N&rada 13. £. Vide infra, C. 4. Sect. 2. § 13. 
f Manu 9,103. 

I Most copies and quotations of the text read it yatra, if where” or “ la which,’' 

But some read yattu; and others yastu ; f< but which.” 

■§ The author of the D&ya rahasya gives the preference to this interpretation. 







Iflpippp 


TfiE DA'YA-BHA'GA. CHAP. T. 


im 


Sl 


The term f ‘ lterifcage” by derivation, signifies u what is given } 


kiCVUluA V ^ v *- V4 - v VflAVA ( “ \ J 

} $* ye ' annulling the previous light of a person who is dead, 
or lone into retirement, or the like. But there is no abdication ot the 
deceased and the rest in regard to the goods. 


5. Definition of 
heritage. 


5. Therefore, the word “ heritage” is used to 
signify wealth,in which property, dependant on rela¬ 
tion to the former owner, arises on the demise of that 


owner. 


6; 


6. Padititih is 
no-t a splitting of 
the chattel; nor 
the separation' of 
it from the co* 
heir’s- goods. 


Is the partition of heri tage a splitting of the divided thing 
into integrant parts ? Or does partition consist in the 
chattels not being united with the heritage of a co¬ 
heir? The first position is not correct; for the heritage 
itself would be destroyed. Nor is the second accurate: 
for, though goods be conjoined, it may be said, “ this 
chattel, which was before parted, is not my property, 
but my tk brother's/ 5 


7. 


Nor can it be affirmed, that partition is the distribution to 
particular chattels, of a right vested in all the co-heirs, 
through the sameness of their relation, over all the 
goods. For relation, opposed by the co-existent claim 
of another relative, produces a right (determinable by 
partition) to portions only of the estate : since it would 
be burdensome to infer the vesting and divesting of rights' to. the 


7. Nor a di& 
tributkm of a .ge¬ 
neral right <u par¬ 
ticulars. 


annotations. 


4, Heritage signifies i: what is given/’] Since tlie verb to give signifies the will 

fr‘ be tills no which lias- the effect of vesting property in another ; and. 

since that cannot exist in the proposed case, therefore it here merely signifies any -an 
which lias the effect; of. vesting property in another, such as the demise of the former 
owner, his retirement, &c. Aebyuta. 

There is not in this instance a relinquishment on the .part of the person deceased, 
or retired, &e. consisting in the will "be this no longer mine/’ and operating to annul 
the former property. Ilagh. Dhya-taiva. 

5, “ Heritage.” is used to signify.] "The term heritage signifies bv acceptation 
property vested id a relative, in respect "of wealth, in right of relation to its former 
owner (as son or otherwise), on the extinction of his property. Ragh. Daya-Utya. 

v c>. The heritage itself would be destroyed/) Meaning m inheritance consisting of 
an individual, as an ox, a slave or the like. If divided by a distribution of parts, the 
destruction of it would be the consequence, Maheqvara. 

7. Nor can it he affirmed.] The author here censures the doctrine of the Mitak* 
shara, Eagh. on the Dayabhaga. 


I Or according to another reading of his passage, <( on the extinction of his owner¬ 
ship.” For in some copies, and in certain quotations of the passage, it is written tat- 
svamyitparam; and several of the commentators appear ,tc have so read it. But 
Maheqvara stales this as the sense of the phrase> and the other tat-svamy&param as the 
original text. 


■i 
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whole of the paternal estate; a nd it would be useless, as there would 
not result a power of aliening at pleasure. 

S, The answer is: partition consists in manifesting* [or in parti- 
cularizingjt by the casting, of lots or otherwise, a pro- 
8 Definition perty whiqli had arisen in lands or chattels, but which 
of partition. extended only to a portion of them, and which was 

previously unascertained, being unfit for exclusive appropriation, be¬ 
cause no evidence of any ground of discrimination existed. 


ANNOTATIONS. 


He canvasses the opinion of the Maifchilas. Maln^rara. 

8. Partition consists.'] lUghunaridana, in his Daya-tatva, quoting Jtmuta Vahana’a- 
definition to refute it, has a little varied the terms of it, by blending both the 
explanations proposed by that author (§ 8 and 9). “ Bo me, 51 he says, '‘allege, that parti- 
lion, which takes place by reason of the co-existence of other relatives, [who have au 
equal right of succession:):] is a particular ascertainment of property arisen in lands or 
chattels, (extending to a part only, but, unfit for Special use and appropriation, because 
grounds of discrimination are wanting;) by the casting of lota or other means, which 
determine, that a particular chattel belongs to a particular person;’ To this lie .objects, 
that H the definition is not accurate : for how may it be certainly known, since no text 
declares it, that the lot, for each person, falls precisely on that article which was already 
his P Again, if wealth be gained, after the father’s demise, by a brother using one of two 
horses which belonged to the father, is universally acknowledged, that two shares of it? 
appertain to tlfo acquirer ; nrulOne to any other co-heir. In. such a case, when the origi¬ 
nal property is subsequently divided, if that very horse be obtained by the acquirer, 
lhen, according to the opinion of those who affirm partial rights, the horse was already 
his; why then should another brother share, the wealth gained by him P But, if the 
horse fee obtained by another co-heir, equal participation of wealth so acquired would bo 
proper; since it is gained the personal labour of the one and by the work of a horse 
belonging to the other.” 

Raghtinandana then states his own definition. u But, in fact, partition is a dislri- 
bntive ad.nust.meui,, by lot or otherwise, of the property of relatives vested in them, over 
the whole wealth, in right of the same relation, upon the extinction of the former owner’s 
property. The vesting and divesting of property over the whole estate, are inferred, in 
like manner as the divesting of partial rights over portions, and vesting of a common 
.right over the whole, are deduced 'in the instance of re union of co-hem.” 

(pilktslina, in his commentary on the work of Jimfita-vahana, endeavours to repel 
KaghtmnndaTta’s objection. Be cites his reasoning nearly in the exact Words, and re¬ 
plies, “The objection, which is thus proposed by the learned author,is not right. For, 
according to'the opinion of those who contend for the doctrine of partial rights, undi¬ 
vided is the sense of the term common'.{ and, since the nature of it is not, changed by 
denying a general right, the objection, alleged,by the opponent, cannot be valid.” 

After thus endeavouring to vindicate his author, ^rtkfshria proceeds;'to state the 
Concurrent opinions of Iiariuatha, Yijfianer,vara, Vichespati Miqra and others who maim 

---‘ 1 “ * --r-—--------,. 

* So the terto, here employed, is explained by Obfidamani. 

f Achyuta and (^rlkfishna expound the term “making it positive, that a certain 
thing apperfei^ 8 a certain individual.” 

, % So the sentence is supplied by the commentator Ka^irama V&chespati, who re¬ 
marks, that the observation in the text is made, “ because no partition would be 
necessary were there no other relative. 

§ As used in texts concerning participation in acquired property. For example. 

When a man acquires wealth by valor, relying on any common vehicle or weapon, 
the brethren shall be sharers in it.” This note is suggested by an equivalent insertion 
in the passage itself, as qnoted by the* commentator on the I)dya«tatva. 





9 . its literal Or partition is a special ascertainment of pro- 

meaning. party, or making of it known ("by reference of a parti¬ 

cular share to a particular person,*] 


10. Even in the case where a single article, as a female slave, a 
cow, or the like, is common to many, the property is 
severed by separate use, in carrying burdens, or in 
milking, during specific periods,', in turn, as directed 
by Vfhaspati. <c A single female slave should be em¬ 
ployed on labour in the houses [of the several co-heirs] 
successively , according to the number of shares:—and 
water of wells or ponds is drawn tor use according to 
need [without stint]—sitch property [as ia regularly 
not divisible] should he distributed by equitable adjustment; else it 
would be useless [to the owners)” These three half stanzas occur in 
many places, [as quotations from this author,] though not found in their 
regular order [in his institutes of law.f] 


10. The defin i¬ 
tion bolds good, in 
the case even of a 
single article: the 
right to which may 
be shared as pro¬ 
vided by Vih as- 
put i. 


ANNOTATIONS. 


as : 

similaily^wuvv. «; w»,w«m«;umwr uu tu« j^aya-raeva, with ttie rema 
opinion delivered by Rsghanandana is conformable to that doctrine ” Whence also 
Jaganimtlia, in. the digest of Hindu law, concludes, that/ “ ftighunaudanaV opinion is 
indirectly admitted even by Crlktshna,” 

P* Petition is &c<] This- abridged- definition of partition is intended by the 
author for a literal interpretation of the term vibhaga, - conformably with its derivative 
sense ; assuming, that the radical verb, bhaj, signifies to make known ; either “ because 
roots have imnierous significatious/ > according to the remark of Achvnta; or “because 
that import is decuiciblo from the proper meaning of the verb bhai/to serve o. adore.” 
as stated by Mahe$varam his note on this passage. 

*i » °S » - sllare . t0 a particular person.] So ^rtkrshna completes 

the sentence. He adds the making ot property known, here signifies tlie casting of lots 
or other operation tending to the ascertainment of the right.” 

1^- directed by A thaspati.] .Ragliunandana, in the D&ya-tatva, citing the same 
a by difference of time, remarks, that “ the rise and ex- 

1 ? f Vanous .P“ rl0(i:l( ',4 rl S hts l <> the same individual, must evidently be here admit- 
.ed * or else a restriction oi the general property vested in all.” 

^ fc ii e arti<5 ) e ®. 1 the possessor during his own turn, with- 
nrori V h V ^ ^^[/P^oehcai owners, does not the buyer obtain the complete 
[ oaP ^ ie l? mCK : s • He replies, “ No: such interest only us the vendor held, 
tkepurchase m the buyer; and thus the purchaser, standing in the place of 
the sella, das the use of tho article in turn with the other proprietors.” 

co -> e « s successively.’;] According to some copies of 

Ptlm She +f?, T 1 4 ’ th oa successive days” dine dine, instead of 

as cited in 1“*"^ 5al U,B “ er is the ycadia 8 o f the passage 
as cuea m o hei compilations. I he whole passage, as it is here i. uoted bv jfmtfK 

f ifa r s »<cs 


the text’ in the Smith 


* tVfkrskna. 
f frlktshna. 








if# (3 DAW-BOOKS. 

11, Does it not follow from the text of NTfeidii. ('‘let sons rogu- 

S larly divide; the wealth when the father is dead”) 

, Partition which authorizes .sons to divide then lather's effects 
ri^tt a0t Ciea C after his decease,^ that sons have not property therein 
before partition V nor can partition be a cause of pro¬ 
perty, since that might be misunderstood as extending oven to the 
goods of i stranger. 

12. ,yhe answer is this. since it is the practice of all people to 
/.. j i . call an estate their own, immediately after the demise 
Uf Bat the <V Q f their father or other predecessor ; and the right of 
isits cau/c.* * * §W ° n properly is acknowledged to vest without partition in 
the ease of an only son ; the demise of the relative is 
the cause of property. Consequently there is no room for any ims-* 


13. Acquisition is the act of the acquirer ; and one, who has the 

state of ownership dependent on acquisition, is the ac- 
1.3. Acquisition quire*’, Is not birth therefore, as the act of the son, 
hi'rtlf* °^ 01 ^ ^ rightly deemed his mode of acquisition? and have not 
sons, consequently, a proprietary right, during their 
father’s life, [even without his .being degraded or otherwise disquali¬ 
fied yf“| and not by reason of his demise ? and therefore is it declared 
“ in some arses birth alone [is a mode of acquisition^] as in t he in¬ 
stance of a paternal estate.” 

14. That is jiot correct : for .it contradicts Manu anil the rest 
“ After the [death of the] father and the mother, the 
brethren, being assembled, must divide equally the 
paternal estate : for they have not power over it, while 
their parents live.”§ 


i : t. Shown to 
bo an. erroneous 
.supposition. 


lative case m the phrase,' u their lather’s effectsis an obstacle to it. Consequently 
partition cannot be the ascertainment of a pre-existent right, yrikrslina. 

Therefore, the property of the father, though deceased, would sulisisfc o.iatil partition 
took place. §uch is the import of the objection. Admitting; this, and the inference that 


property arises from partition alone, and that the father’s property is thereby divested ; 
what arfti ensues? The author replies ■ “partition cannot be a Qause of property/• 
MahcQvara. 

"Nor can.it extinguish a funner right. For it might else be supposed, that, if stran¬ 
gers oast lots for the goods of one with whom they are. unconnected* the property of the 
owner would*be thereby annulled, and the- right vested in the strangers, 


* Narad.a, 13/ 2. 

t Qrikrslma furnishes this clause. * 

j; Supplied on the authority of ^dhfrdiiia aml other otmuricni:ntors 

§ Manu, 0 101, 









, 

15. Mann, (§ 14.) 
cries' the son’s 

lU c time. 


partition maong sorts is nofc authori^rX while' their 
parentsi are livingnamely « because they have not 
ownei-ship at that tune 

it snould not be argued, that the text intends want ofinde- 
penaetiee, like another passage of the same author, 
concerning acquisitions by a wife or son:* for there is 
no evidence of property then vested ; but, in the other 
instance, dependence is rightly supposed to be meant, 

./cum’or acquire.’ • 

17. Besides it would contradict revealed law, if 
these persons had not o wnership even in that which is by 
them earned: since religious rites, enjoined by the holy 

rtfce.. iviul wlnf'Vl W>71 a4 Ktt ...£* ii . * 


16. tils text can-' 
not intend mere 
dependence and 
control* 

since property is suggested by the phrase “what they 

17. The sank 
property in his 
own gains is re¬ 
quisite to lus per¬ 
formance of religi ¬ 
ons rights there¬ 
with. 


IS. Dcvnk de¬ 
nies the eon’s 
rights in the goods 
of his father yet 
living. 


IS. Devahi, too, expressly denies the right of 
ions iti their father s wealth. ' “.When the father is 
ieceased, let the sons divide the father's wealth: for 
ions have not ownership-while the father is alive and 


19. Mo autho¬ 
rity declares a 
right by birth. 


of acquisition. 


ANNOTATIONS. 

17. Besides it would oontradi. 
s.age3 of scripture which proscribe certain 
by women. Maite^vara. 

Neither should ii be argued, that the religious rites may be accomplished with 
floods srtveu for tile purpose by the husband or father, &c. For, on that supposition' 
the Irashartd s rcliMiualiniori; would rest property in lus wife. But, in like manner as 
1h.(' .ught vests m him immediately upon Ins wile’s receipt of anv tiling from another nor • 
soiiy so does it vest m him on her receipt of goods from lumaeif. ^r&rsluia. 

18. b ree from etokefc*] Raghuaauduna, in the D&ya-tatva, interpret <,f free from 

hSllS, &T»f |f d 01468 “ (la 3 - V “ u tIl ° ***** h * lost ’ « *». a 

19. N or k birth stated in the law as menus of acquisition, j The author apparently 
alludes to-a passage oi Gautama cited in the MifcakshnnVand which expressly declares 
■ by airth alone a man takes ownership of wealth • so the holy instructors maintain “ 
AocordmMy the eoiumentatm-s, Achyuta sod grikfr.hiia, question the authenticity of the 
text; and indeed It.is not found in Gautama’a institutes, ^rfkfsiim says -‘the text of 
(iautnii'A, which. ia cited lu the Mitakshari, is unauthorized; or, if it be authorized it 
relates to the ease of ous, whose father dies while the child is in the mother’s womb.” 


•he revealed jaw.] It would contradict I 
fasts and other religious rites to bo 


MlUJU. 8, -il(i 




]$f&§ HINDU' LAW-BOOKS, 

20 Belation cf 20. In sotne places it is alleged: l it there, 

father and son, & by the mention- of birth, the relation of father and sou, 
demise of the and the demise of the fathei are mediately indicated 
lather, are causes as causes of property, 
of property,. 

21. The right of one may consistently arise from the act of 

Another: for an express passage of law is au thority 
2L A right may for it; and that is actually seen in the world, since, 
accrue to one by in the case of donation, the donee’s right to the thing 
the act of another; arises from the act of the giver; namely from Ids re- 
as ln ^nation. linqidshment in favor of the donee who is a sentient 
person. 

22. Neither is property created by acceptance ; since if would 

follow, that the accepter was the giver : for gift con- 
22. Acceptance sists in the effect of raising another’s property; and 
of a gift is not that effect would h re depend on the donee, in like 
the cause of pro- mannex a8 a votary, though making a relinquishment 
of a thing offered to a deity, is not a sacriticer ; hut 
For {nit pro- the priest alone is so denominated, as performing the 
cedes; acceptance/ act of presenting its relinquishment, which act was 
the purpose of the ceremony termed a sacrifice. Be ¬ 
sides the word gift occurs in passages of law as signifying something 
antecedent to acceptance. 


ANNOTATIONS. 

This comnieniator adds as a reason, (i Else a father who had male issue, would hoi be 
independent in regard to his own goods/* He subjoins an interpretation similar to that 
which odours in tie Daya-tatva of Raghunandana, where the passage is explained in an 
entirely different sense upon an. altered reading of it:, and, alter proposing anotner ex¬ 
position of it, he oonclude.s thus : ‘‘It must be therefore understood to he trie implied 
sense, that, because the relation of birth is superior to every other, a son, standing in 
that relation, has the right of succession to his father’s wealth immediately on the ex¬ 
tinction of his father’s right/’ 

Raghunandana’s interpretation is this. The text of Gautama, which is cited in the 
MUaksh&ra, signifies, “ the venerable teachers maintain, that, on the extinction of the 
father’s property, his son, not any other relative, may take his goods, because sons 
have a' right to the wealth of their natural father by the very relation of birth, by which 
they are liis issue, and wldcb is superior to every other relation.” It does not mean, 
that sons have a right by birth in their father’s wealth, while his own property in It 
subsists; for that would contradict the text of Devtda. 

20. In some places.] That is, irfsome books, birth is so alleged. An authentic 
•passage of this import, by a worldly writer, does occur, filktslma. 

2L From relinquishment in favour of a sentient person.! Since no right of 
ownership arises from mere relinquish meat, such as the letting loose of a young bull [at; 
» funeral,] the author adds the condition ;i in favour of one who is a sentient person/ 9 
^rikrshna. 

22. The word gift occurs in passages of law/] The: particular' passage of law 
which is here instanced, arid the initial words of which are quoted by the author, is 
completed, with some variation, by the commentators Achyuta, fdkislma and 
Mahccvara. “ Intending in his mind a proper object of his liberality, let the giver 
pour water on the ground [to ratify jt)|» donation.] The ocean has its bounds ; but a 
gift has no termination/ 9 
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23. Is not receipt acceptance? for the affix, in 
the word svfkara, implies a thing becoming what it 
before was not; and the act of making his own (mmi 
kurvcm) what before was not bis, constitutes appropri¬ 
ation or acceptance (svikfci.) How then can proper¬ 
ty be antecedent to that 1 

The answer is, though property had already arisen, it is now 
by the act of the donee, subsequently recognizing it 
lor his own, rendered liable to disposal at pleasure: 
and such is the meaning of the term ‘acceptance’ or 
'appropriation, Promt its association with teaching, 
and assisting at sacrifices* receipt (pratigraba) is, 
without question, a mode of acquisition, though it do 
not immediately create property: for, in the case of 
' assisting- at sacrifices and so forth, property in wealth 

so gained arises solely from the gift of the reward. 

25. Or the survival of the son, at the time of his 
father’s demise, may constitute his acquisition. Be¬ 
sides, in the case of goods left by a brother or other 
relative, the property of the rest of the brethren or 
other heirs, must, however reluctantly, be acknowledg¬ 
ed to arise either from his. death or from the survival 
of the rest at the time of his decease. 

Hence [that is, because property is not vested in sons, while 

the father lives,f or because property is not by birth 
26 . Mann, be- but by survival,t or because the demise of the ances¬ 
tor is a requisite condition,§] the passage before cited II 
beginning with the words “ after the [death of the] 
father,” being intended to declare property vested at 
that period, [namely at the moipbnt of the father’s de¬ 
ceased] recites partition which of course then awaits 
the pleasure [of the successor.] For it cannot be a 


S3- A doubt 
proposed. How 
can the property 
precede the appro¬ 
priation P 


24 


2i, Answer, Re¬ 
ceipt and accept¬ 
ance are means of 
acquisition though 
not creating pro¬ 
perty, bat render¬ 
ing it disposable. 


25. Survival may 
constitute the 
right of succes¬ 
sion. 

Either that, or 
demise must do so. 


26. 


fore cited, de¬ 
clares propertyvon 
the father’s de¬ 
mise, by authoris¬ 
ing partition 
then. 


ANNOTATIONS. 

S3. The affix implies.] The nffix Chivi, which affects the first member of the 
compound term svikdra, bears the import hers stated. 

20. Recites partition.! The recital of partition is intended as an indication of pro¬ 
perty arising at that period, ^rfkrsliria. 

By the passage above cited (Maun, 9. 104.) it is not understood, that partition 
must be made of.tho .death of the father: but it. is signified, that property, which au¬ 
thorizes partition, takes effect from his demise. Mahe'^vara, 

If properl y be truly vested at that period, then partition at oleasure follows of 
course. 

Ear a precept teaches only what was not otherwise known. Malie9vara. 


* Malta, lO-7h, and many similar passages, in which these arc mentioned as tliree 
modes of earning wealth. / 


t yrikfshna and Aobyuta. f Chudamani. 

!| Manu, 2. 104, vide Supra § 1 i 

•; Bo all the commentators interpret ..this passage. 


§ Mahd 1 ?vara. 













1 . % 


of itt 

of a 



asurejf J was .already obtained [as the necessary consequence of 

27. Nc>r cau it be a restrictive injunction. For, as that is con¬ 

trary to the text of Manu. “ Either let them thus live 
27 . tie neither together; or let them dwell apart “ for the sake of re- 
JigfS Jigious merit'ft and as it produces visible couse- 
t hat'time. ’ quences only [not any unseen or spiritual result,§| it 

can neither be an injunction for an immediate parti- 
tiori, nor a1' mitatton of-the time. 

28. Beside,% partition would be admissible,, only at the moment 
immediately following the father's decease and not at 
any later period; for there is not in this instance, as 

t0 in that of a sacrifice on the. birth of a child, an objec¬ 
tion analogous to the hazard of the new born infant's 
life : and partition to be made at any time after the 
father’s demise, while the sons live, and at then’ plea¬ 
sure, is already obtained [as a necessary result, of ob¬ 
vious reasoning, without need of a special precept for 
the purpose. |! ) 


m .. 

28 11 would be 
a limitation 
that particular 
moment: 


Or would he su¬ 
perfluous if taken 
with greater lati¬ 
tude. 


ANNOTATIONS. 


An explanatory recital is introduced, for greater clearness, where the same result 
was already- obtained'from reasoning or authority. Chudamanh 

'it? * ^ Nor can it he aAeatrictive injunction,j If it can ho understood . as a precept) 
it should not betaken as an explanatory recital. It may therefore be a restrict he In¬ 
junction Apprehending this objection, the author obviates it. ^.dkrshna. 

It cannot bo an injunction ; lor Menu, bv authorizing their living together, fives a 
sanction to their omission of partition. Mahttyvara. 

being followed by no spiritual consequences attendant on Che performance or on 
the omission of it, partition cannot be restricted by a hundred texts, ^riklsima. 

Tne option cannot be restricted by a hundred passages. Ciaidamani, 

2 S. Besides partition. ) Supposing it to be a lmiitation of time intended for spirit 
tiiai ends; the author proceeds in his reasoning. Time subsequent to ike father’s, de¬ 
cease may he the moment immediately following it, or any time subsequent, On the 
hrsfc interpretation, the author says, Partition would be admissible only at the instant 
immediately following it. The condition being exclusive, it would be in admissible lit a 
subsequent period. Might not partition nevertheless take place at a subsequent time, 
n iiKe manner as tftfc sacrifice directed to be performed when a child is born, and which 
Wjjto accordingly be celebrated immediately after the birth of tW infant, m deferred 
until the period of imeleanness end ? The quthor replies- to that. Sirice the period of 
unclean ness begins immediately after the section of the navel string, the sacrifice -should 
be lust performed like other rites on the birth. But Gobhiia directs, that, the breast 
shall be given after the section of t he si, ring : and if that be deferred for so long a time 
thx* mtatith throat will be parched and Kis 'life endangered, On account of this bbico- 
tion, a postponement takes place. But no. such objection exists in the preset instance. 

* Ohhd'titt&jjL | Mak-eqrara. 

% hfanu, d. III, \ 1 dc Infra, j I?7. § ^Ttkivdma. 

. I! Grikmlm. '''... "■ ' : V' yy . . 







29. It cannot 
intend a prohibi¬ 
tions the father’* 
life-time. 


30, Mami eor- 
roofly interpreted, 
denies the right of 
sous daring the 
life of parents, 
and afllrms it after 
their demise. 


Dtfvala § I8f ] must be taken as showing, that sons 
have not a right of ownership in the wealth of the 
living parents, but in the estates of both when de¬ 
ceased One position, is conveyed by the terms of the 
text; the other by its import fa). 

SI. More demise is not exclusively ineant: for that 
intends also the state of a person degraded, gone into 
retirement, or the like; by reason of the analogy, as 
occasioning ari extinc tion of property. 

Accordingly SfSrada soys: “ When the mother is past 
child-bearing, and the sisters are married, or if the 
father be lost, or no longer an householder, or if his 
temporal affections be extinct.t 


31, Dethlso in¬ 
cludes ' other 
causes of divesti¬ 
ture of property* 


32. Nftrada enu¬ 
merates several. 


ANNOTATIONS, 

Taking the second interpretation; partition after the death of the father is at the 
pleasure of the successor. Thus, since sons have not a right of .ownership prior to their 
father's demise, partition could not be then supposed; and it follows, even without a 
precept declaring it, that the time for partition must, be subsequent to his decease. 
The limitation is therefore superfluous, frikrshna. 

29. It would thus bear an import not its own.] The words f< may divide after the 
death of the'fattier” would signify, differently from the obvious import of the terms, 
<f may not divide while he lives.” ^riktshna. 

HO. One position is conveyed by the terms t^e.] One position, tunnel v the want 
of right, during the parent's life, is expressed by the terms of the text,: it is conveyed 
by the words “ they have not power &o.'” The oilier, namely ownership after the 
parent’s demise.,, is the import deaucible from the right of p&rtion. (Jrikfshna &c. 

Sh Gone 'iuto rctircihent or the iik§,] The order of a herm.it, as well as the ex¬ 
tinction of worldly affections, is here comprehended under the .term (C or the like.” 


filkishria, 

32- Accordingly N&radasays.} • Tor since partition is recited, 
stood from the preceding passage in which it was premised, (Naroi 
cates the departure of property from the father and 1 ' 

* So ydktslvna supplies the text. Mahe^vara says, u dry you, 
dependent on birth. I .Raghuu&udana- 

60 Compare 1 Secs. 25, 25 Supra, c. in, s. i 19 infra. Hit, c- i. 
lO i'i 2 . Macro Pr. H. L. 104, 106. If a son die before his father, 
Court scorn to have held that the father’s wife will succeed on his d 
lo his amps widow; but if the father died first, (hen the son’s wife 
husband•$ death and Urn mi •dkei;-in-law gets only maintenance. Ram 


,] .-For siuco partition is recited, being here i 
fNaradfi 13.'2.) tin 
the rise of property vested in 







HIKDU'. .J&W-BOOKS. 


83. ‘Lost' yigruiie8 degraded: 

33. His text ex, ' having c[ttitted . the- order of a 


‘‘ no lunger 


plained. 

Various readings 
noticed. 


a householder, J 
household.* if the 
c 4 “ when he is exempt from death;* 5 then 
the sense is if when being exempt from death (that is 
alive.) he is devoid of affections.” The variation in 
the reading is unfounded. 


reading he 


ANNOTATIONS. 


,, do. Lost;digrufles degraded &c.] Raghunandana, io the Daya-tatva. copies tho 
iirst part ot this gloss ; and adds ‘ therefore, if the right of property be an milled hv death 
or by degradation, or by quitting the order Of a householder, sons are entitled to parti* 
( jcm; and so they are, even though the right of property remain, if the lather he devoid 
oi wish for wealth which appertains to him.’ 

The concluding part of Jimfita-vahana s 8 gloss is construed by Maheqwa as cen¬ 
suring the reading which had been just mentioned. But most commentators understand 
it as an allusion to another not specified. Achyuta remarks, that three several varia¬ 
tions of the text are exhibited in the Prakaip* and other compilations, According 
to the Ar$t (invttte eha 3 |)i ranianat.) the meaning is “if he be destitute of virile 
power.’ In the two last (airapekshe ehfujarane and nmist6 chApy aqavane) both first 
terms have the same import with the concluding term. The variation in the reading ia 
groundless, says this author, being wanting in many books. 

The. reading preferred by Jlmuta-vahana, and itx which he is followed bv R#ti- 
nanaana, isvmashte vapy aqaivape ^ lost, and no houseliolder.” The variation, noticed 
by him in the text, is invttte va’pi maranat, “ exempt from death and the Authority 
tor io is Halayudha, according to a remark of Chanfe^vara iu the Vivada ratu&kara. 

observes, "when such is the reading of the third verse of the stanza, 
then it is an epithet <■’ one devoid of affections/* The author uses the words, 
when and ‘then • to indicate his disapprobation. The reason is, that the epithet is 
superfluous, t he author’s aUusion to a reading* not specified is referred by this com¬ 
mentator to one ol those exhibited in the Prak&Ca, as before mentioned; viz nivftte 
vapt ranmiiafc. 

But the author ot a commentary bearing the name of Raghunaudana v considers the 
author s censure as relative to a term in tho text, nisfaprihe (devoid of affection) a suu- 
posed reading tor vmashte (Josh) This however appears to he a mistake, as is remarked 
by Achyuta, lor no such, reading occurs. 

In the same commentary it is further observed, that, in the Yivada Chint&mani, the 
teXt 18 read niviUe ramane chapi (when the sexual passions have ceased.) The remark is 
true But that is only a transposition of the common reading (aivxttc cbitpi ramarm ) 
which occurs in tue Mitakshaia and many other compilations, and which is defended by 
uio author ot the \ iraniitrodava against Jimfita-vahaua^ supposed rejection of it, or of 
the equivalent reading eba’pi ramannt.) 

tr , ' l ’ ,, « au & 0 , r o1 ' fc >io Bdya nliasya follows the reading ascribed by ChimdpnvMa to 
Ha^iyudna, and noticed by .Jlmuta-vaKana. He saya ! while the father ia exempt from 
iteatl)., that is, alive, there are two periods of partition : one, “ whim the mother is inea- 
pabh; ofbcanngissue/’ the other, “when the father is devoid of affections.” He 
quotes Jimata-vahana s reading of the text and interpretation of it; and proceeds thus: 

li <-n« lather be no householder/ that is, if he become an auchoret or ascetic, and if 
he be devoid of affections/ if he do not care for his wealth ; if there be a relinquish 
ment on his part through aversion from trouble, though he cottlimie to be a householder* 
tiien, the father s voluntary relinquishment, bis quitting' the order of a householder, and 
ms degradation from his class, are declared to bo causes of ann^llicg his property; 


* The commentators 
c not preserving t.he 


rarie, 

without the order of a householder 


notice another reading 4 of this passage: gtbastMoramdoa- 
order ol a householderinstead of gfliasthA^rama-rahite, 








THE DA'YA-HHA^X CHAP, t 

♦34 Here also, to show, that the sons’ property in their father’s 
wealth arises from such causes as the extinction. of his 
worldly affections, this one period of partition, known 
to be at their pleasure, is recited explanatorily: for 
the recital is conformable to the previous know¬ 
ledge ; and the right of'ownership suggests that know- 



Si. By aiiihori- 
ziug partition, 
he declares pro¬ 
perly to be then 
vested. 


35. 


Since any one parcener is proprietor of his own wealth, par- 
tition at the choice even 'of- a single. person is thence 
deducible; and concurrence of heirs, suggested as-one 
.case of partition, is recited exnlauatoi ily in the text 
•-.the brethren being assembled &c.*” Else, since as¬ 
semblage implies many, there could he no distribution 
between two ; for no passage of law expressly propounds a division be¬ 
tween two co-heirs. 

Is not the eldest son alone entitled to the estate, on the de¬ 
mise of the coheirs ? and not the rest of the brethren 'i 
for Mann says : “ The eldest brother may take tha pa¬ 
trimony entire; and the rest may live under him, as 
under “their father.’’f And here eldest iutencls him 
who rescues his father from the hell called Put -t and 
not the senior survivor. " By the eldest, sis soon as 
born, a man becomes father of male issue, and is exone¬ 
rated from debt to his ancestors ; such a son, therefore, is entitled to 
take the heritage, That son alone, on whom he devolves his debt, and 
through whom he tastes immortality, was begotten frdm a sense of 
duty ?others are considered as begotten from love of pleasure.”§ 


35. Partition 
m;ly be demanded 
hy my one of the 
co-heirS' 


89. 


:3d. Is nor, the 
fu'dibomlble heir ? 


As hinted 
Alarm. 


by 


ANNOTATIONS. 

There art other variations in the reading of this important text, which it appears 
unnecessary to notice, as they do nut concern Jimuta-vahana’s exposition of it. 

34 . To show, &c-j Literally 'From showing? (j»y«panAt ,) that is, for the pur« 
p ose of * show mg* (jny apanay a.) <?rfkt.#UL 

In the manner before explained; by means of declaring partition. Acbyufa. 

The recital is conformable to the 1 'previous knowledge,] How is it a recifnl of what 
was known to be at their will; since will is not even, mentioned P The author replies, 
•‘‘.It is conformable to the previous kmlwledgeff Without; will, there is rip partition; 
therefore, by declaring partition, will is suggested. The recital of partition conforms to 
that, Mali 09 vara. 

35 . At the choice of a single person.] At the choice of one out of many, 
Achyuta. 

Since lie has full power in right of ownership, partition by the choice of one is an 
inference of reasoning., £rtktshpa. 

Who rescues his father'from the hell Put.] This is an allusion to a passage 
of Mainu and others. j| Vide infra. 0. II. Sec. 1. § 3) . 


* Mi#:, 9, 104, Vide Supra, § 14 
X Vide Jufra, C. 5. § 6. & G. U, S.ect. L § 31. 

5 Mann, 0, 100 5:107. Vide Infra/C. 11 Sect. 1 .§' ; 3fe 
|! Manu, 9,138, Vislmu 15,13. 


f Manu, 9. 105, 
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HINDU* LA.W~I300.KS, 

37. Not so; for the right'of t-lfe eldest [to take charge of the 
No Bnfc whole] is pronounced • dependent on the will of the 


37. 

he, or any capable 
brother. may &&'~ 
aume the manage¬ 
ment with the con¬ 
sent oi the rest, as 
declared by N&* 
rack* 

Maim authorise 
separation, oi* co¬ 
heirs. 


ifljjl 

; 

hhH v 


ods of partition 
are admitted. 


IBlih'; 


rest. Thus -Narada says ; “ Let the oldest brother, by 
consent, support the iv.sl, like a father; or let a younger 
brother, who is capable, do so: the prosperity of the 
feruily depends on ability. 5 /’* By consent of all, even 
the youngest brother, being capable, may support the 
rest/6) Primogeniture is. not a positive rule. Lor Mauu 
declares; “ Either let them thus live together, or let 
them live apart for the sake of religious merit : since 
religious duties are multiplied apart, separation is, 
therefore, lawful. ?, f By the terms “ together or apart, 55 and “ for the 
Bakb, 55 he shows it optional at their choice 

38, Two peri- 38. Thus there are two periods of partition : one, 

when the fathers property ceases; the other by his 
choice, while his right of property endures. 

39. But three periods must not be admitted; one, when a hither 
dies • another, when he is devoid of worldly regards, 
and the mother’s courses have ceased; and a third by 
bis own choice, while the mother continues to be capa¬ 
ble of bearing children, and the lather still retains 
temporal alFections. For, if the cessation of the .mo¬ 
ther’s courses be joined, as a condition, with the extinc¬ 
tion of the father's worldly inclinations, it might be 
concluded, that partition could not take place among* 
sous, however desirous of it, when, the father becomes 
n hermit (iris temporal propensi ties being extinguished;) since the ces¬ 
sation of the mothers courses cannot yet have happened [while she is 
still between thirty and forty years' of age:£] for the nubile age, as 
ordained by-Mauu,§ i« twelve years for a girl to be married to.a man 
aged thirty, and eight years for one to be espoused by a man aged 
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39. Not three 
periods; reckon- 
lag for one, the 
time when the an¬ 
cestor’s worldly 
Siiclinations cease, 
liiswif- being then 
ia capable of bear- 
mg more issue. 
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ANNOTATIONS.. 

Thus there are two periods of partition.] Although the annulment of the 


father's property, by hia own relinquishment,must: necessarily he admitted, in the m- 
stance of partition by his choice; since partition, mentioned by the author, could not 
else take place; nevertheless two periods are stated by diserbmnating the cessation of 
property from the will to divide it. In fact, since it 'is mi easier explanation, tltc 
period when the father's right ceased without special intention of investing, another 
with the property, is the only reason of the son’s succession to the heritage. There are' 
mot two periods of successionfor that would be a troublesome exposition. This mode? 
of interpretation is consonant to ChudYtmanfs opinion * ^rlkhdipa. 

The notion entertained by a certain writer, that the only period h when the 
father’s property ceases, must be rejected us absurd. Achyuta. 

(fj) See further as to managemen t c. iii.s. i. 15 hjWi ; 2 Coleh. Dig. 159, 52S, 533" 
I Strange H. L. 199: 2 Ibid. 252, 339, 342: 1 Mod. Uig. 444; as to debts incurred by 
a.manager and the distinction when, one of the members is a minor, see Bunoomtiitpe'r- 
sand Tiwik/y. MK Babooet Munraj Kommw t f> Moo. L A. U. 393 : Takfapariya 
Madali v. Felji Amm&l, 1 Mad. B. C. .Rep. 398.—AY/. 
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40. Or without 
ihit condition. 


iwenfcy-fonr; and the age prescribed,for entering into another erriev is 
fity years. 

40. If it be said, the extinction of pasoions/Avitlxoiit any condi¬ 
tion annexed to it, marks the period for a division of 
the fathers estate: that is denied; tor it might bo 
thence infexTod, that partition would not take place, 
although , the father were a degraded person, if he wore not at the same 
time devoid of temporal regard. 

41. Four peri- 41. But, if this be pronounced to be another 

e \ se period of partition* hlifei four distinct periods would 
: 1. the demise of the: father; 2. his degru- 
■ * " : dation; S. bis disregard of secular objects; 4. his own 

choice. 


1 ion, disregard of 
worldly objects, 
choice. 


42. 


49. The son’s 
power of making 
a partition, in 
caseofi.be faker's 
incapacity, is an 
(erroneous fiuppo- 
.aition; 

Contrary to ex- 
press passages of 
H&rim. 

Sarikha and 
Likhita. 


The alleged power of sons to make a partition, when the 
father is incapable of-business [by reason of extreme 
age, &c*] has been asserted through ignorance of ex¬ 
press passages of law [to the contrary.] Tima II 6rfta 
says : “ While the father lives, sons have no indepen¬ 
dent power in regard to the receipt, expenditure and 
bailment of wealth. But, if he be decayed, remotely 
absent, or afflicted with disease, let the eldest son ma¬ 
nage the affairs as he pleases;”j* So Sanklia and Likhita 
explicitly declare : f: If the father be incapable, let the 
eldest manage the affairs of the family, or, with. Kfe 
consent, a, younger brother conversant with business. 
Partition of the wealth docs not take place, if the 
father be not desirous of.it, when; he is old, or his men- 


AN ,M OT ATIQN 8. 

But when the fatter, for the sake of obviating disputes among jus sons, determine?* 
their respective allotments, continuing however the exercise Of power over them, that 
ia not partition : for his property still subsists,, since there has been no relinquishment 
of it on. his part. Therefore, the use of the term partition, in such an instance, is lax 
and indetermiuo tc. $dk:bhna. 

39- But three periods must not be admitted.] The author here opposes the 
doctrine maintained in the Mit&kshara; as is remarked by the commentators kitty.vita, 
f/rikrshm and Maheevara. 

^dicbihna observes on the author’s argument; * Since a damsel, twelve years old, 
being married to a man aged thirty, will be only thirty-two years of age when he is fifty * 
'and a ffht of eight, being espoued by a man of twenty-four, will have attained only 
thirty-four years, when lie.r husband reaches fifty; it must follow/ says the author 
‘that parti don could not take plane. But this tea .soiling is not accurate; for the post¬ 
ponement of partition is admissible, lest sons born after Ins retirement/if his passions be 
not ext.mgiiisne(l, and his wife aocompahy him to the wilderness under the option allow ¬ 
ed by the law. | should be thus deprived of a maintenance. Blit, if hn retire ■ the - 
dynteas'at the [ater period described by the legislator^ there is nothing to preven- par¬ 
tition at that time, since the cessation of the mother’s courses mjH have previously 
'taken pi-me/ 


* ^riki'shpa. f In the Vivada-vatn4kara this is read Kdmadanc, 1 if he be pro¬ 
digal/’ (or bestow wealth, according to his mere pleasure;) and the Prakfi^a is cited for 
the other reading, Kaman din£ (e as he pleases, (or with the father's consent.,) if he be 
decayed (that is* poor/') $ Mami, (>, 3. § Manu, 0, 2, 






hi ‘faculties impaired, or his body is affiieied with a lasting disease 
M the eldest, like a father, protect the goods of the rest; for [the sup- 
>ort of j the family jij-founded on wealtjh. They - are not .independent, 
idiile they have their father living, nor whjlc the mother survives.’' 

411 These two passages, forbidding partition when the father is 
incapable of business, or when he labours under a last- 
43. Which for- mg disorder, direct, that the eldest son should superia- 
(1 parti? ton in tend .the household, or a younger' son who is coriver- 
"ovide^fov the sant with business. The text last cited, therefore, 
tre on.he itah:. runs “ not if the father desire it notarid it was 

hat it was written “ if he bo ineap,able 
partition of the wealth takes place;. 


m erroneous 
reading noticed. 

, ' _■ 

44. Two periods 
arc; acknowledged: 
Tat, wiien the 
owner’s property 
ceases; 2d, when 
he chooses to 
divide. 


44. Therefore two periods only are rightly af 
firmed: one, when property ceases by the owner's de¬ 
gradation. from his tribe, disregard of temporal mat¬ 
ters, or actual demise ; the other by the •choice of tin 
lather, while his property still subsists. 


, ANNOTATIONS. i t 

42, Tims Hard a says.] The passages, cited in the text, have been here . trans¬ 
lated, in conformity to the interpolations.of Jhnuta-v&hana’s commentators; they are 
differently.explained by oilier compilers; aud in some places read differently. 

43. And it was by mistake, that it was written,] it does not clearly appear 
where Jimiita-vahana found the reading which he hero censures. Chihhtmaui, Anhyuia, 
and 9rfkfshna understand the erroneous, reading to have consisted in the substitution 
of one phrase for the other (kary/ikkhamc pitari instead ol na tvakivne pitari.) But 
Mahe^vam'supposes the error to have comisted io the interpolation or the erroneous 
passage, including the words * partition of the wealth/ According to him the text 
means “ not if the father desire not, when he is old, &eT ua 'ivakdirie fdtari and the 
words “ partition of wealth if he.fee incapable of business^ (karyffkkhanA pitari 
;?kt!mwibh%an) are. an interpolation which is here condemned. Neither of these va¬ 
riations occur in the text, as cited by the authors of the Kalpatara, Katn&kara and 
Yiramitrodaya *, who all agree with Jimuta-vdhenia in the reading of this passage. But 
n different text is quoted from Sartkha. in the Milakydmvd, Snirtichandrika, Chintamani, 
Mayhkha, and Viramitrodaya and its import is the reverse of the one above cited, 
p Partition of wealth takes ’ place, though the father be not desirous of it, if he be old, 
or his mind be perverted, or his body be afflicted with a lasting disease.” The author 
of a commentary on the T)aya-bh%a, to which Raghtinarcdana’s name is affixed, stlppprs's 
ihat to hi. the reading to which J.iniuta-vfihaaa here alludes ; censuring it as an errone¬ 
ous quotaliork in the MitaksharA. 

45. When the mother is past child-bearing.] Mother here demotes generally any 
wife of the father. Qrlkl’&hna, 

Since the condition is stated by way of illustration, it intends generally the impos¬ 
sibility of further male issue. If therefore it be possible, that the father should have, 
is:?: e by another wife, partition should not he made. Achyuta. 

Even then, when the father’s wife is incapable of bearing issue, par! ition is by the 
father's choice, (prlkisbya. 


* It is asqribed to fif&rlta, instead of fatikha, by iho compiler of the Yyavah&ra 







condition' ff when the. mother is past child-bearing,’ 7 * 
regards wealth inherited from the paternal grand¬ 
father. Since other children cannot he borne by her, 
when ho: courses'""have ceased, partition among sons 
may then take place: still, however, by the choice of 
the father. But, if the hereditary estate were divided 
while she continued to be capable of bearing children, 
those, born subsequently, would be deprived of sub- 

■gkpr^ses,:", ; f They: 


,45; The restric¬ 
tion concerning 
the ihtkeps wife 
bekgineapable of 
child bearing re¬ 
gards the patri¬ 
mony;; 

sistence. Neither would that be right 
who are born, and they who are yet u 
actually in the womb/fej, all require the means' of support 
pation of their hereditary maintenance is censured, 

46. It is because there are two periods of partitic 
40 , Passages of of father's wealth, that Mann, Gauia 
the law iubm,d;o avoid the word " dead * and use the 
one period of par- Since the father’s right then ceases, tin 
f' r 9; is. employed to express that sense. Her 
anothec" 1 1>V the ‘o£ partition. Another, regulated 

choice of* the while-he does retain •worldly affections, i 
owe .n the text “a son born after the division, < 

47. The res- 47. The condition and when tl 
IjllSlX married”|| does not intend a distinct jk 

. . ■ n i n.nifni.&Q iha >w»niao£.iftr /U' i 


of sisters incut 
cafes the obliga¬ 
tion of disposing 
of them in marri¬ 
age*. 

.hike aa injunc¬ 
tion concerning 
debts of the fa¬ 
ther. 


ANNOTATIONS.. " 

46. This is one period of partition ] The period when property ceases;is one of th 

»d',!i nt miMhi l nr-i. n i u .. ; is*.. r.. j i .• /• • w . . - 


. i l J r * "im.n uqooos), w uirc ui i no 

periods ; n j partition.] lue other, ui fte rent from the cessation of property, is the moment 
of the father s Choice, (prfktshria. . * 

It is the moment of his will to divide his property. Achyuta. 

4/. Over and above the fathers obligation.] Or sums, of which payment had been 
promised by him. Achyuta. 


• * Narada, 18, 3. 

{b) See 7 Moore I. A. Ca, 182, and infra oh, vii. secs, 11, 12.—AV. 

•r> I f The close of this passage is read otherwise in the Mitakshara Smftisara, 

i raka^a, Ghiuialnani, &c. f via. ‘‘No gilt or sale should be made* 0 Itaghunandana in the 
Davii4atya, <,,rlk*shga, and Tidy avachespati in the Bdya-rahasya, copy Jhnnfca-valiant s 
reading of the passage* 

j: Manu, a, 104. Gautama, 28, 1. § Manu, 9. 816. Narada, 1.3,13. 

|j Naada, 13. 3. f Ndrafe, 3. 32. 







HINDU'' LAW'-MCICSv 


48. From 


48. For the fa- 
fhev’s digits must 
be 'discharged, or 
be apportioned on 
the oo-heirs ; be¬ 
fore partition of 
bis wealth. And 
the mother’s 
debts, before her 
goods arc divided 5 
as lAj'ftavalkya 
directs. 

49. The' res¬ 
triction concern¬ 
ing daughters may 
regard the succes¬ 
sion to their mo¬ 
thers goods.. 

50. Conclusion.. 
The periods for 
dividing tlie fa¬ 
ther’s possessions 
are two. 


that text of Ndrada, it results, that co-heirs, making a 
partition, may apportion, the debts of their father or 
other predecessor, with the consent of the creditors, or 
must immediately discharge the debts. For such is 
the purpose of ordaining a partition of the residue 
after payment of debts." Accordingly Ytyiiavalky;v 
propounds the distribution of a mother’s wealth, re¬ 
maining over and above her debts. “ Daughters share 
the residue of their mother’s property, afterpayment, 
of her debts: and the male issue, in default of 
daughters.”* This will be fully considered under the 
bead of.. ‘ 


49. Or the restriction may signify, that the 
mother's effects should be shared by the sons, if their 
sisters have been given in marriage : but, if they he 
vimnamed, the inheritance is held in common with 
them. This will he explained in due time.]: 

60. It is thus established [by reasoning, as 
well as by positive law,§] that two periods exist 
for the partition of wealth appertaining to a father 
| whether acquired by himself or inherited from ances¬ 
tors.! 


ANNOTATIONS. 

■ 19 , The mother's effects.] Other than such as were received by lief at her marri¬ 
age : for it will be shown, that the son’s right; of succession to each goods is subsequent 
to the daughter’s son. yrfkfshna. 

50. It is thus established, &c.] When partition is made by the father, his choice 
fiiilv Is requisite, if the estate were acquired by himself; but. if it he an estate inherited 
from ancestors, his will, joined with the circumstance of the mother being past child* 
bearing, is required, tytkrslma, DAyakrarua. 


i|f lajharatkya, 2.'128. Vi.de Infra. C. 3. § 4. 

f Tne author refers to his treatise on debt, which is not extant; if indeed it were 
ever completed. 

x See chapter 4. 

§ (j/'iiktshmi. 

IS Maheqvara. 






K'/- '(>■; ! ■■ : —:—;-■ 

■ ' . . : ; 

i’arhtwn, made by a Father, — of properly ancestral, —-cm 

own acquisi tions . 


1. In the next place, the period for ..the distribn- 
hnspaii tioa of an estate left by a paternal grandlathev or 
■ Jfmts 0 ^ iev ancestor, is propounded/^./. On that subject Vf ■ 
M-witeu liaspati says On fclie demise of both parents, spartiei- 
>uemay P»tion among brothers is allowed : and even while 
u. they are both living, it is right if the mother fee past 
child-bearing.”* 

This passage does not relate to the father’s wealth ; for the 
text, concerning the exclusive right of a son horn after 
rdales partition,*!" would be without relevancy : since there 
ty “ n ‘ can be no son born when the woman is past child- 
resiric- Nor can it be supposed to relate to the mo- 


3. It i* no rea¬ 
son of partition, 
independently of 
theownei^choiee. 


L fi. the mother he past oiiiid-bearing.] The word mother intends a step-mother 
also : for there is ah equal possibility of her bearing other sons, .From the mention of 
the mother's being past child-bearing, it appears, that the test relate to the grand¬ 
father's estate, h'o^ the father’s: for the succession of a sou born alter partition is m this 
case provided for* Jiagh. Daya-tatva, 

(cd tSee as to the alienation of ancestral estate, 2 Cold). Dig. 98 : 1 SI range IT u 
200 : 1 Km. Pnno. fh L, 2, 4, et seq. .4. 6: Maon. Gon*. 11 . L.‘4, 5, 24T 340? 2 $*. D. 
A. Rop* 214 in todyakmim Sanymf/a 96, referred to in 1 Moil. Dig. 38.—Ar l. 













HINDI/ t iw-IiOOKS. 



5, One period 
Of partition is 
after the death of 
Both parents. 

It should not 
be made white the 
mother is living. 


i>. Hence [since such is the import of Vthaspa- 
tfs text*] the decease of both parents is one period 
[for the partition of the grandfather’s estate :f ] and 
since “ parents 1 ' are here exhibited in the dual num¬ 
ber, a division of the fathers estate, among brothers 
of the whole blood, ought [in strictness]:] to be made 
only after the decease of the mother. 


6 . The mention of the mother’s demise, does not here imply par¬ 
tition of her goods : since the phrase “ even while t hey 
6 . This do >9 are both living” cannot relate to the mother’s separate 
not relate to her property. It must be understood as relating to the 
sepaia,e piopir y. p r0 j )er ^y of another person ; for the legality of parti¬ 
tion in the instance of survival is there propounded, (as appears from 
the word even,) in the same case, in which the demise of both parents 
was declared a. reason of distribution. The death of the mother must 
not be expounded as relative to her goods. This subject will be fully 
considered in its place § 


7.. One period 
as above. The 
other by the 
choice of the fa¬ 
ther, provided the 
another be past 
child-beariug. 


7. Therefore the, death of both parents is one 
for partition of an estate inherited from a 
grandfather or other ancestor, and the other is by 
the choice of the father when the mother is past child- 
bearing. 


8 . A division of it does not take place without the father’s choice ; 

8 But not with- ... since'-Manu, Narada, Gautama, BaudMyana, CankHa 
out kb consent : and Likhita, and others, (in the following passages, 
>.s appears from “ they have not power over it/ 5 1 | u they have not own- 
many passages of ership while their father is alive and free from defect/’IF 
Manu, &c. while he lives, if he desire partition/ 5 * * § ** " partition of 

heritage by consent of the fathcr/’tt “ partition of the estate being au¬ 
thorized while the father is living / 5 declare without restriction, 

that sons have not a rigid to any part of the estate, while the father is 
living, and that partition awaits Ids choice : for these texts, declaratory 
of a want of power, and requiring the father’s consent, must relate also 
to property ancestral; since the same authors have not separately pro¬ 
pounded a distinct period for the division of an estate inherited from 
an ancestor. 


* (/rikfslma. t </riki$liha. 

J Mahe^vara auppliisf* is limitation of the text. 

§ Chapter 4. 

|| Maim, 9. 104, Vile. § II. 

<jf Cited as from Narnia, but is part of a passage of Dovala, 
m Gautama, 28. % 1 ff Baudh&yana. 


it <?ankha., and Likliita. 





THB' DAA'A-liHATf A, tifevp. n. 


201 


"* 9. The text of Yfijnavalkya .(“ The ownership of father and son is 
9 \ t e v( of same in land which was acquired by his father, 


or in a corrody, or in chattels/’*) properly signifies, 
as rightly explained by the learned ITdyota, that, 
'when one of two brothers, whose father is living, and 
who have not received allotments, dies leaving a son ; 
and the other survives; and the father afterwards 
deceases * the text, declaratory of similar ownership, is intended to 
obviate the concluiion, that the surviving son alone 
obtains his estate, because he is next of km(d). 
As father has ownership in the grandfather’s es¬ 
tate : so have his sons, if he be dead. There is not in 
that case, any distinction founded on greater or less 
propinquity; for both equally ednfer a benefit, by of¬ 
fering a funeral oblation, of food, as enjoined at solemn obsequies-.* 
Shell is the authors meaning- 

10 . And a great 10. Accordingly a great grandson, whose father 

grandson, whose well as grandfather^ j is deceased, is in like man- 

lather and grand* a0t claimant with the son and grandson. For 

shares the great he likewise presents a funeral oblation, 
grandfather’s- pro- 
pe# 


Ydjfi&vaikyi con¬ 
cerning the equal 
right of father and 
son, cited and ex¬ 
plained. 


A grandson, 
. whose father is 
dead, shares with 
Ins uncle the 
. grandfather's eh- 

H:' i5to,RKj '* ; 


' 11. If the text 
be otherwise ex¬ 
plained, grand¬ 
sons, whose father 
is living*, would 
participate with 
their lathers and 
uncle. 


1L But, if sons had ownership, during the life 
of their father, in their grandfather s estate, then, 
should a division be made between two brothers 
one of whom has male issue and the other has none, 
; the children, of, that one would- participate, since 
[according to your opiniph^J they have equally 
ownership. 


ANNOTATIONS. 


9. The learned Udyota.j It is not agreed, who ia the author here cited by Jimu- 
la-v&haua. Th$. commeuthtor Ohudamaui says -some author* or compiler so named/ 
.MaheQvara retain?, the name exhibited' in the text and calls him ITdyota. But ^riktshna 
hiuts, that his appellation is Divakara. While Achyuta interprets the phrase as com** 
meudatory of an unnamed writer: and Raghunandana, ortho commentator who has as*' 
snmed his designation, intimates, that the author himself lias here delivered his own 
doctrine. tJdyofca is again mentioned in another place. Vide C. 11. Sect. 6.. § 32. 

The text of Ynjfiavalkva is thus expounded in liaghummd ana's treatise entitled 
DAya-taiva, f In.regard to the land, a conody, or slaves, though acquired by the 
graudutliejq as the father has the property of them, in right of his being the person 
Who presents a funeral oblation at solemn obsequies, so, if his property chase by death 
or other cause, his sons have u right, though their uncle survive, to so much as should 
have been their father's share/ 

(/) Where a Hindu died possessed of real property and leaving a son and grandson 
an equal right descends to each and not to the son alone. ’Ouyashmfcui' Kcmeen/m v. 
Bnjvulluhh Moteeckujid, gel. Rep. 41, cited 1 Mori. Dig. 307.— M. 


Wjfiflvaikta, 2.122, 


f Mahe$varo. 


$ prikbitma. 


x 





12 . The former 
interpretation a- 
girees with the 
ooMexb. 

13. Corrody, 
uumtioned ia t-fie 
preceding text, 
explained. 


HINDU' UAW-BOOKS. 

12. It should not be objected that such carfnot 
be the meaning of the. text, as not being 'the subject 
premised: for the case of grandsons by different 
fathers, was the proposed subject. 

13. A “ corrody” (J9) signifies what is fixed bv, 
a promise in this form, “ I will give that in every 
month of Kartiki.” 


14 . Chattels 

intend slaves,; . 


14. «Chattels.”] From their association with 

land, slaves must be here meant, 

15. Or the meaning of the text (§9) may be, as set forth by 
15 Or (hetext nhdre^vara, ‘ A father, occupied in giving allotments 
' ' " at his pleasure, has equal ownership with his sons 

in. the paternal grandfather’s estate. He is not 
privileged to make an unequal distribution of it, at 


may be under¬ 
wood as forbid¬ 
ding the unequal 
division of pro¬ 
perty ancestral. 


Lis choice, as he is in. regard to his own. acquired 
wealth/ 


16. So Vishnu says “ When a father separates his sons from him- 
16, That agrees his will regulates the division, of his own acquired 
with a passage of wealth. But, in the estate inherited from the grand- 
Vishnu. father, the ownership of father and son is equal ”* 


17 . 


17. The father 
may distribute liis 
own acquisitions 
no he pleases, but 
not the patri¬ 
mony. : 


This m very clear. When the father separates his sons from 
himself, he may, by his o wn choice, give them greater 
or less allotments, if the wealth were acquired by him¬ 
self : but not so, if it were property inherited from the 
grandfather; because they have an equal right to it. 
The father has not in such case an unlimited dis- 
ere lion. ■ . 


ANNOTATIONS. 


12 . Was the proposed subject.] It wAs the subject of the preceding passage in 

ITijiia v alky a\s text.'f ■ 

13. A corrody;] The author explains corrody (nibaucllia) as signifying anything’ 
which hits Been promised., deliverable annually, or monthly, or at any other fixed periods. 

(yVlkfshna. 

Itaghunandana, in the Mya-tatva, cites from the Kaipataru this definition,“A fixed 
amount granted by the king or’other authority, receivable from a mine or similar fund/' 

14. Slaves must Be meant,] Immoveables and bipeds are mentioned together in a 
subsequent text. Trom that association, it is interred, that the term chattel here in¬ 
tends biped or slave. Chhiamam. 

For if the term intend substance in general*the mention of land and corrody, and 
the specific notice of chattels, would be superfluous.. Achjuta. 

15. As in regard to his acquired wealth.] He may not in this case, as in the dis- 
fribriiion of his own property, (for there lie had the option,) give unequal shares to |is 
sons. Daya-tatva. 


* Vislmu, 17. Vide Infra. §55, and § 70, 
f Y&jaavalkya, 2, 121. 





18. The doc¬ 
trine of the Mi- 
t/i^shara, con* 
cerirtUg equal par¬ 
ticipation of fa¬ 
ther and sue, and 
the right of the 
latter to require 
partition, is re¬ 
jected. 


.19. Other texts 
similarly forbid an 
equal division. 


20. It is cox^equeiitly true, [since the texts above cited 
do not imply co-ordinate ownership,]] that the father 
!,w - r ° *Mu has Ms double share of wealth inherited-from the 
share ' as usual; grand lather or other ancestor; ami that a disttibu- 
and the partition tion takes place at the will of the father only, and not 


ANNOTATIONS^ 

Both opinions ought to be rejected,] The opinions, here rejected, are those 
hor of the MifAkshara and others, (yrikidma, and Achyuta, 

Other texts.] A text of Vibaspati, concerning the equal power of father ami 
roperty moveable or immoveable, acquired by the grandfather, s here alluded 
e^vara. 

text mud be interpreted forbidding an equal distribution of the grand- 
roperty, among the grandsons, by their father. (^rikxshna. 

Has lib double share.] It is true, that he has two shares, since passages, 
\ be hereafter cited, authorize him to reserve a double allotment wheu parii- 
Ae in his lifetime, Chudimani, and Acliyida. 


j* Malveqvara. 

1 | tj-i ikxshna aud Achyuta, 
Manu 9, 209. 


* £rlkf&hi?ft and Achyuta. 
§ yrikfskria. 

<([ Mahepvara, 







HINDU' LAW-BOOKS, 


<8C 


S oi a«tborizV d Ui« fei wealt t il n0 , fc acquired [that is, recovered;! hy him. 

® ufc ^ ere also, the meaning is,, that a father, setting 
rtbpuf; apartition, need not distribute the grand- 
l.ather's wealth, which lie retrieved; but must so dis ¬ 
tribute the rest of it, and not according to his own 
. • pleasure. Those authors do not thereby indicate par¬ 

tition at the 1 choice of sons. 


sons to demand 
partition of other 
patrimony against 
his will. 


m 


The 


92, Moveables, 
though inherited, 
may be unequally 
divided at piea< 
sure, like new ac¬ 
quisitions. So 
fajnavalkya. 


lather has ownership in gems, pearls and other move¬ 
ables, though inherited from the grandfather, and 
not recovered by him, just as in his own acquisitions; 
and has power to distribute tlfem unequally, as Yajfia 
valley a intimates. “ The father is master of the gems, 
pearls and corals, and of all [other moveable properly :j 
but neither the father, nor the grandfather, is sl| of 
the whole immoveable estate.”* 


23. 


CXpOl. 


Since, the grandfather is here mentioned, the text must re- 
tj. . t late to his effects. By again saying “all” after sped- 
-unded tCXt lying “ gems, pearls, :&a” it is shown, that the father 
has authority to make a gift or any similar disposition 
of all effects, other than land, &c., but not of immoveables, a corrody and 
chattels [i. e, slaves.] Since here also it is said “ the whole,” this pro¬ 
hibition forbids the gift or other alienation of the 

Malta incul¬ 
cates the duty of 
maintaining the 
family, 

sons who should be maintained is the approved means of attaining 
heaven. But hell is the man's portion if they suffer. Therefore [let a 
master qt’a family] carefully maintain 


whole, because [immoveables and similar possesions 
aref j means of supporting the family. For the main¬ 
tenance of the family is an indispensable obligation; 
as'Mann positively declares. “The support of per- 


24, A small 
part of the im- 
HKweabJfS _ may 

be aliened, though 
the ajffc of the 
whole be forbid¬ 
den. 


24. The prohibition is not against a donation or 
other transfer of a small part not incompatible with 
the support of the family. For the insertion of 
the word “ whole” would be unmeaning [ji; the gift of 
even a small part were forbidden. §] 


ANNOTATIONS, . 

•23. By again saying “ all”] The separate use of the term “alt” must be meant 
to -suggest gold and other moveables, for it cannot be an epithet of gems, & c,, since it 
does not agree in number, ^rlktshria. 


* Cited abo as a passage of Yajfiavalkya by ^Vlkrsbm in the Dayakrama, and 
ftaghtmandana in. the Daya-tatva, But the quotation in the Mii ak.rhara, (whence it bus 
been evidently taken,) is anonymous. 

f £rU;Hi?n. ;f Not found in Mann’s Institutes, § (pjikislnia 





msf/f. 







25 ; The pro¬ 
hibition regards 
land, pensions and: 
slaves. 


THK DA'YA-BHA'dA. OKA? if. 


25. From the .'express mention of immoveables, 
a prohibition m inferred by the analogy exemplified in 
the loaf and staff, against the gift or other transfer 
of it corrody or of slaves. 



20. But, if the fanifly cannot be supported without selling tlio whole 


2 ,6. But, if lie- 
pessary, the whole 
may be sold. 


immoveable and other property, even the whole may 
be sold or otherwise disposed of: as appears from the 
obvious sense of the passage ; and because it is .directed, 
that a man should by all means preserve himself 

27. It should’not be alleged, that by the texts of Vyfisa (“ A 
27. Texts of single parcener may not without consent of the rest, 
Vvnsachcd. They make a sale or gift of the whole immoveable estate, 
do no* disable nor of what is common to the fai&ily.” " Separated 
1 r! ; °rT ft v n * * kinsmen, as those who are unseparated, are equal in 
m f ro ' respect of immoveables.: for one has not power over the 
whole, to give, mortgage or sell it.”*) one person has 
not power to make a, sale or other transfer of such property. For here 
also (in the very instance of land held in common;f ] as in the ease of 


ANNOTATIONS. 

25. The loaf a&d staff.] This example of analogy, to -which frequent allusion is 
made ui argumentative writings, is variously stated. According to one explanation, 
dw reasoning, exemplified by it, is analogy drawn from association. According to 
another, it is an argument a fortiori. A Joat having been left suspended on a staff, the 
loaf is missing ami l he staff is observed to have been gnawed by rats : it is concluded, 
that the loaf has been devoured by them. A staff being thrust; through loaves, these 
are necessarily brought by bringing the staff. Other explanations are' given , but the 
rcsuli; is similar, yrfktshrwt/Maiiefyara* &c. Also Hagk Daya-tatva, Vide infra. C. 3, 
§: 15. in notis. 

A piohibitioh is inferred*] The prohibition extends to a corrody jiud slaves be* 
cause they are exhibited in conjunction with hind. (Yijfiavalkya % 122.) Mahtevara. 

Because theThree arc yoked together, £iikrslipa. 

S 1 '). As appears from the obvious sense, &c.] Tor the obvious sense of the passage 
inculcates the obligation of maintaining the family. 

In like manner, if there be no land or other permanent property, hut onlv jewels 
or similar valuables, he is not authorized to expend the whole: for the reason holds 
equally. But I ho declaration of a po wer over moveables supposes the existence of both 
sorts of property. It should be so understood, ^ikfshra. 

27 It should not be alleged, &c] To refute Chai)dp 9 varak doctrine, that gift 
witliout the consent of co-heirs, is invalid; and that such gift, though actually made, 
must be set aside, as the mere semblance of donation; the author states it by way of 
objection. ^Jirlk.i-sb.ria., Achyuta on DAya-Bhaga. Kaqirama on Daya-tatva. 

The author lies e imagines an objection to the. opinion which he himself entertains, 
dw, a gift 0f ,other alienation made by an miseparaf ed brother, or co-heir, is valid like 
a transfer made by a father, EagL on the Daya-bhiiga. 



reiiee ot a separated co-hcirs: as has been shown in tlio Mit&ksbafin Ragli. D4ya-tatva, 


Both staiwas are hero ascribed by Jiinfith-valiana (aud similarly by Crfkishna) l» 
-yasa; but the second i,i cited in the llatnakara as a passage* of Ytbasputi. 
t ^dkfslinn Daya.kra.ma, 







HINDU' LAW-BOOKS; 


other goods,, there equally exists a property - consisting in the power of 
disposal at pleasure^), 

• 28. But the texts of VyJfea (§27,) exhibiting a prohibition, are in- 

38. They show tended to show a moral offence-: since the family is 
a moral offence, distressed by a sale, gift or other transfer, which 
But do not iurali- argues' a disposition in the person to make an ill use 
'" Mc ' liU l,r ■■ of his power as owner. They are not meant to invali¬ 
date the sale or other transfer. 

29. So likewise other texts (as this, "Though immoveables or 
bipeds have been acquired by a man himself, .a gift or 
. . t ? l l ie K P ^ sa e of them should not be made by him, unless coii- 
mkwly explained' venin & / the sons,”) must be interpreted in the same 
' ’ manner. For here the words “ should’’ “ be made” 

must necessarily be understood. 


ANNOTATIONS. 


On the question whether goods held in common may or may not be aliened by one 
of the parceners, some maintain, that joint property may not be given away by one par* 
eerier*, because joint or common property is mentioned in a text of Minin'* among things 
not lit to be given. It is accordingly declared by two passages of Vyasa,f that a single 
parcener has not power to make a gift or other alienation. The notion of these writers 
is, that a sale or other transfer made by the will of a single parcener, is invalid, because 
all have property in the whole wealth; for they maintain a, common right to the whole, 
vested in all. That is wrong: for a common property vested in all is. denied by the 
author of the Daya-bhaga, because there is no proof of it. frlkishoa, Dayakrama. 

Separated kinsmen.] This is according to the reading in the Mitakshavri, D&y.a- 
bliaga, Driya-tatva, Viramitrodaya, &c. But in the Smffichandrika, P&rijat.a, Kalpatani, 
Batnacara, Chudamani, & c., the reading is Dayad&E, “heirs,” instead of §apj$&4fi, 
Ctf kinsmen.” However, C h ande$ vara, remarks, “heir” here signifies sons, <fec. And the 
term is so explained by the author of the JPrakdpau 

28 Hot. to invalidate the sale.] Since there is not a general .property of the 
whole, a community of rights, consisting in there being numerous owners to the same 
thing, does not exist: and community signifies only the state of not being separated 
But here it is the notion of the author of the Baya-bhaga, who maintains a several 
right to a part vested in each person, that nothing prevents a donation or other trans¬ 
fer of the coparcener’s own share, even before partition, since a common property is 
already vested in Mm. prikisliria, Dayakrama* 

29. M ust be understood.] It should not be asked why may no fc the words understood 
be “is” “-valid” or “is” “possible 51 P Were it so, the verb could not be governed by 
the same term with the participle (“convening”) yHkrshna on Daya-bluiga, 


(c) The opinion of Jagamiatba (2. Cole. Dig. 56,215) and of the authors 
by him on the general question of alienations by one of Severn! co-parceners without 
consent of the rest, decidedly is that the sale or transfer is valid so far as concerns the 
seller’s own- share, but not so for the shares of his co-heirs who were not consenting. 
Jjmutavrihaoa is not so explicit; but if does not appear from his text or the observations 
of his.commentator that his 'doctrine can be understood as going any further than to 
maintain the sale of alienation by a father of a family, for the whole patrimony, without 
consent of hte sons, or by a co-heir for his own share of the inheritance, without the 
absent of tfie co-parceners, I Mbjfi. Dig. 40. p. 1.— M. 

A——- — — -— - - - ~ —— -*—-- ' ' ,r ■ 1 —’...—-£•-*—— -- 

* The passage here cited is not found in Mann’s institutes., and is quoted by most 
compilers from Vrhaspati. The author of the Vivada Chandra has silently introduced 
into it, a reading, which, if genuine, would make it confirm the contrary doctrine, for, 
as read by him, the passage iu question enumerates void gifts* 

f Cited in the text. 
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■:,q rj'j ir , e# 80. Therefore, since’ib'is denied, that a gift or 
dept is infringed, sale, should be made, tie precept is infringed by 
but the transfer is making one. Bat tie gift or transfer is not null; for 
not null. , a fact cannot be altered by a hundred fexts(a). 

31. Accordingly [since there is not in such case a nullity of gift 
or alienation.*] Narada says; <f When there are 
31. Tins infer- many persons sprung from one man, who have duties 
ence is cprrobo- apart, and transactions apart, and are separate in 
sa^e of Nfhad’r * business, and character if they be not accordant in 
affairs, should they give or sell their own shares, they 
do nil that as they please, for they are masters of their own wealth 


ANNOTATIONS. 


BO. A fact cannot be altered by a hundred text.] If a Brahmaria be slain, the pre¬ 
cept “slay not a Brahmaria,” does not annul the murder : nor does it render the killing 
of a Brak’mana impossible. What then? it declares the sin. Kagb. on 'D&ya-bhaga. 

31. Narada says.] The passage of Narada’s institutes, here cited, is otherwise, in¬ 
terpreted by different compilers; ahd is generally understood as declaring the separate 
and independent right of co-heirs, who have made a partition. It is so expounded in the 
SmitikhandHka, Itatnakara, Olvmt&mahi, Vtr&mitrodaya, &c. But, in the present quo¬ 
tation, it is apparently understood as relating equally to divided and undivided shares. 

The author of the Yitamitrodaya giving a summary of this doctrine, says, * Jlmuia- 
yaharu', having cited two passages of Vyasa (^27), affirms, that they are not intended to 
incapacitate' a single co-heir for making a sale or gift; since he has property defined to 
be a power of disposal at pleasure* in the case of immoveables, precisely as in that of 
■ other effects ; and since those texts cannot declare null an actual gift; consisting in the 
rcdiaqiiislundht of the property ; for the fact cannot be altered by a hundred texts. But 
the prohibition is levelled against wicked persons, and is intended to declare the aliena¬ 
tion sinful, because it is injurious to the family, if there were no sufficient cause for the 
alienation, such as the distress of the family ortho like. So ilia texts (§29) relative to 
separated cC-heirs must be explained a3 above. Accordingly N&rada authorizes generally 
a sale or any other alienation (§31). Since the text specifies the reason, “became they 
are masters of their own wealth,” it relates to immoveables; for it would else be im¬ 
pertinent.' 

^rlkfshna and Achyuta on the Daya-hhaga of Jfmuia-vahana, XaquAma on the 
l)aya-t&tva and ftaghunaodana, remark on Narad&’a text (13.14.) c This relates ic gift 
or alienation by a well disposed man. But the prohibition was relative to an ill disposed 
person. [Consequently there is no contradiction.]:] It is here expressly declared, that 
the gift or agnation is Vallct without,consent of heirs. And thus the prohibition of 
gift or sale of the whole estate, unless in distress, must, be understood im especially re- 
gar ding immoveables (laud, &c.) rather than chattels (gems, pearls, coral, &e.) But, if 
tills relate to. a man’s own acquisitions, the preceding text ( §22) would be impertinent. 
[Fir he had of course power over them, since they were acquired by himself. §]’ 

(,%) See Fhhamhund Rat v. 'E$hc\rohmd Ral , 1 S. T), A. Eep. 2 and Oolebrooke’a 
not e l Mori Dig. 38. See too, 1 Strange, K. L. 24.— Ed ., 

(6) Each of the holders of separate shares of one hereditary zamiud&d may sell his 
Blare to svhora he pi cases, and the other sharers have no necessary right of pre-emption, 
Rrnnruim Sing. v. Chuwler Narnen Rai, I S. D. A. Hep. 1, see Colebrookfe'a note 1, 
Mori. Dig. m.~F4. 

* Nevada, 13, 4243. Several variations occur in the reading' of this passage ; par¬ 
ticularly in the third and fourth verses of the first stanza; as Samyak, well, lor Pithak, 
apart; ami K*lye$iii\ for Eavyoshu. 

f ^rlkf'shnu and Achyuta, 

l AehytiU. § Kaqirama on Daya-tatva. 





32. We resume the subject. Thus/for the reasons before stated* 
since the equal participation of lather and son in the 
32. Eeeapitu- estate of the giundfather or other ancestor would be 
1 and since it cannot be intended by the 

nrlitb'e^aanded! text •(§ 9) to confer on sons a right to demand parti¬ 
tion; that text must either be meant to prevent an 
unequal distribution depending solely on the father’s pleasure, [accord 
ing to DhAreqvara's interpretation; § 15.f] or it must iritepcl the 
equal right of a nephew whose father is deceased, to share with his 
uncle ; [conformably with the oilier exposition. § ffif] 

•>3 Partition *^ ias [since sons have not power to require 

is °by Uiewhohe partition- §] a- division even of wealth inherited from 
of the father/'" * the grandfather must he made by the sole choice of 
VVhou the mo * i ae father. But, with this difference, that it is .requisite, 
ther is past child the mother should have ceased to be capable of bearing 

es?a^eVe heredi- * ssue ’ as > ^ :ie instance of his own acquired pro- 
tanV Or after the P er fyj partition takes effect without that condition., 
fathers demise. But, after the. demise of the father, it takes place 
equally in the case of both sorts of property [the 
father’s estate or the grandfather’s jj] without distinction. 

84. Tim period.' 34 Therefore the period:, ol jfcrtitian are two, 
of partition are even m the case of wealth inherited, from ancestors, 
two, , 


ANNOTATION S 

32. Wq resume ijbe subject.] The sons have not a right to participate equally 
With the father in the grandfather’s estate, and that partitiou is not exigible at the 
will of grandsons, are positions which constituted the subject under consideration. 
Chudiunaru and yrikrslma. 

Partition of the estate of a paternal grandfather or other ancestor, was the subject, 
Acbyubi. ... ^ 

Since equal participation would be incongruous J For a reason which will be 
subsequently stated, yrikrshria. 

For it is provided by positive institute <fj (§ 35.) that the father shall have two 
shares of such property. Makeljvara. 

Sihce it cannot be intended &c,] For the reasons before mentioned, ^rlktsjbm. 

34. The periods are two.] The cessation of the . father's property, by death or 
otherwise, and the father's own choice, provided the mother be incapable of bearing 
more children, ore the two .periods here meant. But in fact, whether it be an hereff- 
fury estate, or his own acquired property, the time of the father’s property ceasing is 
the only admissible period of partition. The distinction is, in the case of dividing the 
gnmd-fathers estate, that the circumstance of the mother’s being incapable of bearing 
more children is associated with it. This should he understood; for, even in the in¬ 
stance of a distribution made by the .father, lua property in the share receivable by his son 
is annulled by his own relinquishment. Else, if the father's property" subsist, his goods 
could not become heritage, nor be subject to partition ; since his sons have no previous 
vested right, fifkfsbria. 

T"* p ~■ ' p — p --**" -~———— 

* Mahey-vara reads c since the ordaining of equal participation, &c. would be in¬ 
congruous inserting the word Vidhana, which is omitted by Cruilsbha in his reading, 
of this passage. ° 

f Mahegvara. % Conformally with Udyota’s Exposition. Mahcqvara. f .^rfliMna. 

!i Cbuldmt.u, ■ ■ f Narada, 13,12. Vid« § 46. 





THE OaUA-BHA'GA. CHAP. II. 

la.stlfti case, if the father voluntarily make a partition with 
_. ... his sons, he may reserve for himself a double share of 
a^deuble property, ancestral. 'Vrliaspati, saying “ The lather 
share of the pa- may himself take two shares at a partition made in 
f.Hmniiv; as or- hjs^life timeand N&ada* “ Let the father, making 
... ........... n jum 

pah aad Narada. 


takes 


a partition reserve two allures'for himself-;'-do so Cr- 
ciam, without restriction. 

B6. Besides, a double share of the gratid-fatherhs 
wealth is the fathers due by this [foUowmgf] 
argument. 

Deductions of a. twentieth part (with the best of all the chat¬ 
tel^) and of half a twentieth, and of a quarter thereof 
are propounded by a passage of Mann : (“The portion 
deducted for the eldest is the twentieth part of the 
heritage, with the best of all the chattels; for the mid* 
(llernost, half of that ; for the youngest a quarter ot 
ifc”+) and shares increased by one portion, by half of One, and by a 
quarter, are propounded by other passages of the same author : (“ If a 
deduction be thus made/ let equal shares of the residue be allotted : 
but if there be no deduction, the shares must be distributed in this 
manner; let the eldest have a double share; and the next born, a share 
and a half; and the youngest sons each a share: thus is the law 
A '.' , settled.” S') Gautama, likewise, after directing, that 

n au am. „ ^ twentieth paid shall belong to the eldest, besides a 
pair fof goats or sheep,] a car, together with beasts that have teeth in 
both jaws, tod also a cow and bull ;”|| (i. e. a pair of .goats, or the like, 


36. This is con¬ 
firmed by analogy. 


M 


37. For au elder 
brot her takes two 
shares; as direct¬ 
ed by Maim. 


ANNOTATIONS. 

35, ■Without restriction.! According to the author's own doct rine, the .double d~ 
lotment concerns heredirary oroperty only, and is consequently propounded with discri- 
miuation of cases. Bat, according to the opinion of his opponent, who admits the duub.li 
share in the case of the father’s own [acquired] property, the allotment of such share is 
hero declared in regard to j he grand lather’s estate also, since there is no speo.iied restric¬ 
tion. of it to the father’s wealth, Kagh... on Daya-bhaga. 

36. Bv this argument,] Having in the prece ding paragraph shown, that a double 
allotment for the. father is ordained by Express passages of law, the author proceeds to 

, show by the following reasoning, that., since a double share is allotted to the elder brother, 
two shares must a fortiori be given to the father who is entitled to greater reverence. 
Malieqvma. 

37 Middlemost.] Here the word middlemost intends the next after the .eldest: 
and those born after him are all comprehended under the term youngest, griktekm. 

A pair of goats &<$ Or of sheep or other Cattle, But kine are separately men¬ 
tioned. 9rfkr?hna. 

Provided the catHp bo numerous.] But if they be few, the distribution should be 
adjusted in proport ion “to the deduction receivable by the eldest. Jprfkishna, 

A house.] A habitation other than that which is the father’s abode. For so 9ankha 
ordains, yrikf^bm, 


>f - Nevada, 13, 12. 
t Mam, 9. 113; 


f Chrdainani, pdkrshm, &c. 

§ Maun, 9.1X0—117- |1 Gautama, SA5. 





■ Mp : nmnxt ' lawbooks. 

a car with horses cr other beasts lia ving teeth ia both jaws, and a bull 
together with, a cow , all this shall belong to the eldest;) and after di¬ 
recting, that ° Cattle blind of one eye, or aged, dwarfish; or disfigvired, 
shall belong to the middlemost; if there be more than, one (ia aged 
or old, dwarfish or stunted, disfigured or having a distorted tail; these 
shall appertain to the middlemost, provided the cattle be numerous ;) 
and after further directing, that “ A sheep, grain, iron, a house, and; 
together with a cart, one of each sort of quadruped, shall be given to 
ihe youngest; all the residue shall be equally divided (i. e. a sheep 
and other things, as specified, shall be allotted to the youngest; but 
let the brethren divide equally the whole of the residue ;) has by the 
following passage allotted to a double share to the eldest, “ Or let the 
first born have two shares, and the rest take one apiece.’’,]; 

38. It must not be argued, that the. eldest has a double share al¬ 

lotted to him as the acquirer of the wealth. For the 
38. Not asac- allotment of two shares is directed “ if there be no de~ 
quiver of the duetionnow a deduction could not be supposed in 
the case of an acquisition ; and, since the middlemost 
arid youngest are not, inasmuch as they are acquirers of the property, 
distingiushed from the eldest, the assigning of a share and a half, or 
other less portion; [as a share and a quarter^] to them,, would be in- 
congruous, and the use of the term “ eldest,” &c. would be impertinent, 

39. Accordingly, in the case of a partition between an appointed 

daughter and a true legitimate son, Maim ordains, 
39, But in right “ A daughter having been appointed, if a son be after- 
born, the division of the heritage must .in that 
int, who denied case e( l ua l since there is no right of primogeniture 
that right to the for the woman ”|| Thus propounding equal partition, 
appointed daugh- because there is no right of primogeniture in this 

, instance by reason of her sex, the.author thereby inti¬ 

mates, that a male would have had a double share fin right of his being 
eldest. jlT 

40. In regard to what is said, that as hi the’instance of the Ko - 

40 The maxim a P ass ^S e ^ re velation to this effect, ‘"The Hofika 

■ that-* more is* not ought to be performed” is. aasuuiect for the justifica- 
*o be assumed tion of the practice of celebrating that festival which 


ANNOTATIONS. 

39. Accordingly.] Since priority of birthdotci'inmes the right to a superior al¬ 
lot went, Acbyuta. 

Since', the right to a doable share is founded .on primogeniture, pdkishna. 

40. As in the instance of the Hokikh.] The author proceeds to refute the opinion 
of some writer, who reconciles the matter on the principle of the reasoning taught under 
the head of llotrka. Mate 9 vara. 

It is the SMi topic in the third chapter of the 1 st book of Jaiminf# Mfmansa. Vide 
infra,. C. 6 . Sect. 1 .—*§ 22 . 

* Gautama, 33. 6 . f Gautama, 28. '§ f Gautama, 28.9—10. 

§ <?rikt 9 hpa. || Mann. 9.134 W infra. C. 10. § 2. <*; Hugh. on Duyad)h% , 
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tail is necessary, 
does not authorize 
the assumption, 
that the precept 
relates to an ac¬ 
quirer. 


is in 1*36 among the Prichy m ; (far it ear* be suffici¬ 
ently justified by such a passage ; and one, containing 
the word PriSehya or other restrictive term, need not 
be supposed, since the proof of it would be burden¬ 
some ;) so, in this case likewise, a passage of revelation 
in these words, “ Let the acquire! take a double share,” 
must be inferred/ and notone containing the word ** eldest 5 " or other 
restrictive term. That argument is not right; for, in the one case, the 
practice observed by the PrSchyas can be justified by a general precept 
of revelation, which must be presumed to that end. It should not be 
alleged, that one containing the term PrSehya must be supposed for 
the sake of justifying the omission of that festival by others than 
Pitchy as. Omission, consisting in non-performance, is no fit reason for 
presuming a lost revelation. But, here, since Manu and the rest use 
the word * eldest,” a passage of scripture containing that term ought 
to be presumed to justify its insertion; not one exhibiting the word 
“ acquirer ** ■ since there is no necessity for assuming this ; nor is there 
any special authority for the proof of one containing both terms. It 
should not be alleged, that, since it is necessary to suppose a revelation 
for the purpose of authorizing the acquirer’s double share in* other 
cases, that may be the origin of the la w in this case also, for it is an easy 
conclusion, and the word '‘‘eldest” may signify the acquirer. The re¬ 
verse is equally possible ; for if, a revelation containing the term 
“eldest” be supposed, even the word “ acquirer” might just as well be 
presumed to signify eldest, since there is no ground of preference. Be¬ 
sides, on the same principle of facility, a supposed passage of scripture, 
containing three, four, or more terms, maybe any how inferred from 
reasoning; and the terms of the whole law may be made to relate to 
it, by interpreting them according to analogy and metaphor; and thus 
itoky you demonstrate your skill in the law. Therefore, since an esta¬ 
blished'-practice, or a sentence of memorial law, from which a passage 
of scripture is to be inferred, may be sufficiently justified by assuming 
a passage in which the particular practice is described, or the words 
of the la w are contained; more should not be presumed. And such is 
the import of the reasoning, instanced under the head of HoLik& 

41. Accordingly [since primogeniture and acquisition are sever- 
4 j Vhsish tha and independently of each other, reasons for the 


distinctly assigns 
two ■shares to the 


allotment of a double share.*] Vasish$ia, having 
ordained a double share for the eldest brother, sepa- 


ANNOTATIONS. 

The Ilol&ka m the festival of spring (Vasnnta,) and is observed by the Tract v as. 
£'ri kish.ua. 

It is called HoIA.ka or Holi. The Fr&chyas are the orientals contrasted with the 
Udichyas, or people of the north, ancl D&kshLnatyas, or people of the south. The cele¬ 
bration of the Holl is peculiar to the eastern Hindus, as the festival or worship of E.v 
ranjarka is peculiar to the southern Hindus. See frlkrshim, Sec, 

41. Would be impertinent.] For two passages of one author cannot signify the 
same thing ; since one of them would be superfluous. ^rikisluia* 

r 9 r &lsb#a an*l Achyuta. 






MM' HISiro' LAW-BOOKS. " • , L 

eldest bmihcr, rately propounds the allotment of two shares to the 
cmirer ° °* ^ ae( f ll ^ rer ‘> TtalS,’ after premising " Partition of heritage 

among brothers/ 1 * he Sayss- Let the oldest take two 
shares ;f f and at no great distance adds: “ Ho,- amongst them, who has 
made an acquisition, may take a. double portion of £fc. n j Two shares 
l>emg thus, ordained by this author in right of acquisition, his direction 
for a double allotment, to be given to the eldest brother, would be 
impertinent. 

42. The right of taking a double share, too, is not confined to 
the case of primogeniture. Thus, Yihaspati says: 

42. Yiiiaspkti « The eldest by birth, by science, and by good qualities, 
sbareaTnri^ht'of s * iaii obtain a double share of the heritage, and the 
lvirtfh fcnmvirfW ^st shall share alike : but he is as a father to them/’ 


Since partition among sons bom of several wives; equal by 
,; 8 ^ e . class, is here stated as preceded by a deduction, it fob 
ed to lows, that the doctrine of a double share relates to the 
d, the case of whole brothers ;; and this is proper, for the 
; s 1° elder brother has the greater weight among his bre- 
0CH * fchreii, from the circumstance of his beitig of the 


43. Alt sons of regenerate mon.l Kulluka BImtia infers from this and the following 
passage of Mariu’s Institutes, (9, 157) that no deduction is allowed in favor of the first 
born at a partition among the sons of a £udra man. Jhnutawahaxuih cortimenfcitMirs, 
Ohudamani and QrikfshTm, oppose that- doctrine, and assert the right of a tytdrA eldest 
sou to the established deduction* But ‘Unghunandana, in the Daya-tatva, Supports Kul 
liika Rkatfca-s opinion. The arguments are long. 


f Yasishtha, 17. 80. 
f Ya^shtTia, 17 , 87 , 

§ and Achy ut¬ 

il Mann, 9 . 156. Though here cited from ViUf,spati 
ia the V&'ji-tivfy Calpatura, Ratnasara, &c* 


Yasiahtha, 17. 42 . 


but it is quoted from Maim 







lion is fallow in the poifomajice of their duties, there is no 

iuiKe case of bro- deduction of the best in ten, though some trifle, as a 

P equally me- mark of greater veneration, should be given to the 
ous - firstborn.”* 

40. By the reasoning thus set forth, if the elder brother have 
two shares of the fathers estate, how should the 
elder brother be* highly venerable father, being the natural parent of 
in;* c v.i titled to two the brothers, and competent to sell, give or abandon., 
shares of the pat hi- the property, and being the root of all connexion with 
mon,y, surely the the grandfather^ estate, be not entitled, in like cii - 
Iwo^liure^ ofilf ^msiarhjes, to a double portion of his own lathers 
1'hat is lifted by wealth 'i Vili&spati, extending to the eldest son the 
Vthaspati. * right to a double share because he is like a father, 
as expressed in a passage above cited (§ 42,) does 
thereby intimate a maxim, that the father shall have two shares : and. 
the maxim is actually propounded by Vihaspati; for lie ordains such 
an allotment in general terms: " The father may himself take two 
shares at a partition made in his life-tirae/’f So Nfiftula says ; <£ Let 
Naradats text ^ ie &tber, making a partition, reserve two shares for 
(§ 35) again died* himself; and the mother shall take an equal share with 
her sons, if her husband be deceased.’;]; 

47. A father, distributing the goods, may take two shares for 
himself The construction of the sentence is not, “A 
47. And ex- father, distributing his own good?, may take two 
plained, shares ” for that would contradict the doctrine before 

' r " ; stated. . ■ ■ 


annotations 

45. Successful in the performance of their duties.] It is here understood, that all 
have eqttal good qualities. But, if endowed with superior qualities, the eldest has his 
regular deduction. Ohudamani. 

The meaning is / though successful* But, if incapable, the rather shall there he no 
deduction. Maheqvara. 

40. Extending to the eldest son.] By ascribing to the firstborn equality with 
the father it is implied, that, In like manner as the father has a right to two share::, 
when a partition of his own father's estate is made by him with his sons and grandsons, 
so is the eldest son entitled to a double portion of his own father's wealth, when parti¬ 
tion is made among brothers, ^llkrshna. 

47. That would contradict it.] It would be inconsistent with a passage of Vishnu 
above cited (§16) and with the text of Hhrita (§ b'7 ) prlktsbpt and Maheqvara. 

. It would contradict the foregoing reasoning (§ 36, &c.) in regard to a double share of 
the grandfather's property. Acbyuta. 

It would -be at variance with the argument, that, if an cider brother have two shares, 
when the grandfather's estate is divided, surely the father should have as much, Chti- 
climani. 







um>v' im-nooKs: 


48. Besides, ii‘ the father and son are to share 
equally the grandfather's wealth, ifuu^er texts. deck- 
ratoxy of their..-,similar or equal rights,*] it must be 
affirmed, that as much as is the father’s share, so much 
[in number and quantity,f] is the son’s ; not, that the 
the very same effects, and same. in., quantity, which are 
the father’s, are also the son’s: for thus the property 
would .be in common ; and it might be concluded, that 
like the.'goods Qf husband and wife, no partition there-' 
of could take place, ' 

Now, if tne case were S(>, [that .is, if sons were entitled to 
share with their father allotments of equal amount, 
while his property continued ;jj the eldest, tog-thev 
with his son, would have four shares, if two must be 
allotted to his son, at the same time that two are al¬ 
lotted to the eldest himself in right of primogetii- 
ture : and one share only would belong to another 
brother. Thus, if the eldest brother have many child- 
rein and equal portions must be assigned to them, as 
to their father, a mere trifle would remain-for a 
younger brother, which would be-in contradiction to 
great authorities. 

50. As for the text of Vfhaspati: '‘In wealth acquired by the 
grandfather, whether it consist of moveables or im¬ 
moveables; the equal participation of father and of son 
is ordainedits meaning is, that the participation 
shall be equal or uniform, and the father k not entit¬ 
led to make a distribution (a) of greater or less shares at 
his choice, as he may do in the instance of his own ac- 
It does not imply, that the shares must be alike,, 

51. Or the text, declaratory of equal shares, may 
relate to a father who is himself son of two fathers; 
[one the natural, and the other the adopti ve parent.] 



4 8, there cannot 
be equal parti ci- 
pation of father 
and sons in the 
patrimony. 

Tor either the 
goods must be in 
common, and con¬ 
sequently f here 
could be u<> parti¬ 
tion; 


40. 


49.. Or, ift,be 
if on have an allot¬ 
ment of equal 
amount, the deles t 
brother and his 
sons taking two 
shares a piece, 
would leave but 

little to a younger 
brother. 


50. A passage 
of Vfhaspati con¬ 
cerning equal par¬ 
tition, forbids an 
arbitrary distri¬ 
bution. 

quire-d goods, 

51. Or it relates 
to a son of two 
fathers (one natu¬ 
ral and one adop¬ 
tive.} 


ANNOTATIONS. 

It would be incompatible with the right of reserving more or less [than a regular 
allotment] of his own acquired property. Ilagh. on Daya-bh%a. 

The last explanation is wrong, for this doctrine has not been before stated. Achyuta. 

48. In common ] A single article, becoming the subject of two rights of property 
predicated of two persons, is property in common, (‘Hkfslina. 

51. Or the text may relate.] Ch’dJAmaiji understands the author to propose the 
second interpretation (which is founded on a text of ^auls ha as by him explained,) be¬ 
cause this passage of Vthaspati propounds the father’s want of independent power in 
regard to all property moveable or immoveable, and is consequently irreconcdeable to 
cd.her texts which allow his dominion over gems, pearls and the like, but deny his inde¬ 
pendence in regard to immoveables, a corrody or pension, and slaves.* But ^rikrslma and 
Achy uta restrict moveables in this place to signify slaves; and thus reconcile those texts. 
They expound " equal*’ as it were alike. As the father is a sharer, so 13 the son. 

(a) 8ee I Strange, H. L. M.—M. 


* Mahe^vara, 


f Acbyuta, 


.$ Maheovarn* 






THE MVA~BHAUY CHAP. IT. 

59. The text; of The passage, which declares that . “ the 

Yajmvatkya lias ownership of the father and son is “ the same; has 
been already ex- been already expounded (8 0. fc.) 
pounded (? a) J 1 b 

♦ 53. 



Moreover, it is said, if that father be eldest, as rescuing his 
own father from the misery to which a childless per¬ 
son is doomed, it is assuredly reasonable, that* lie 
should have an allotment twice as great as his own 
sons, in the same case in which lie would have double 
the allotment of his brothers; because he was as a 
father to them, for it is through him, that his sons are 
connected with the hereditary property. But if he be 
not the eldest son of his father, he takes only an equal 
share with his sons. 

54, That is not accurate. For, since a share and a half or other 
specific allotment, is ordained for the middlemost 
and other sons, it is assuredly lit, that the father 
should have a double share, in right of paternity ; and 
it is not proper on the part of yourself and the holy 
Writers, to dbeet the equal participation of father 


63, ft is said, 
that, being an eld¬ 
est son, the fa¬ 
ther lias two shares 
in a partition with 
his sons, as with 
his brothers; but 
but not unless he 
■ be eldest, 


54. That h 
wrong : lie should 
have two- shares 
in right of pater¬ 
nity. 

and son in general terms. 

55. Besides, the allotment of two shares to the father is not pro- 
The allot- P ei 'ly applicable to his own acquired wealth; as ap- 


55 

nvent of a double 
share cannot re¬ 
late to acquired 
wealth, which the 
owner may divide 
as he pleases. 

It is so declar¬ 
ed by Vishnu. 


pears from the circumstance, that the distribution of 
it follows his choice. The precept regarding that 
allotment would be superfluous, since ho may, at his 
choice, have either more or less than two or than three 
shares. Nor can the text be restrictive, for it would 
contradict Vishnu, who says: “.When a father sepa¬ 
rates his sons from himself, his own will regulates 
the distribution. But, in the estate inherited from the grandfather, 
the ownership of father and son is equal.”* 

56. The meaning of this passage is, c In the case of his own 
56. Expoaition ac^ired property whatever he may choose to re- 
of the text. serve, whether halt, or two shares, or three, all that 

is permitted to him by the law : but not so, in the ease 
of property ancestral./ 


, . ANNOTATIONS. 

5,9,. Already expounded.] la the two ipodes above stated, (f. 9. and 15). 
Acbyuta* 

Cob form ably to the opinion of Dhare$vara and others (§ 16.) Mahe^varo, 

b;i. The misery to which a childless person is doomed.] The hell called Put. 
(Vide 0. 11, Sect. 1.—§. 31.) Achyufa. 

54. It is fit lie should have a double share.] Since it is not reasonable, that in 
the same case in which (he middlemost has a share arid a half, and the rest have other 
appropriate portions, the father should in right of paternity have less, namely, a single 
share, ^llkrshna. 


* Vislmo, 17. 1.-2. Vide Supra. § IS. 








Acc0) . 

57. A passng.e 


^ ; f * A father, fluting his life dkfcri- 
vty, may retire to tlio forest, or enter 
Lttahlo to an aged man j or be may re- 
tiaring distributed small allotmeot^ 
; should he become indigent, be may 


[s text the father is authorised to distribute a small 
part; and to reserve the greatest portion of his wealth. 
“ The order suitable to an aged man,” intends retire** 
merit. 

, " If he be son of one 
” allot two shares to himself, n 
lie word ek&putm means son 
it is not a compound epithet signifying 
for that mode of construe- 
\ ,; \A son of one 

The father, being such, 
not so one who is 
of the soil, though he be the father of 
But the text before cited (§ i).), tleelara.** 


As for the text of Qaukha and Likhita, 
fathor (ek aputra,) h o i na; 
the sense of it is this ‘T 
of one mam 

one who has un only son 
ticrn prevails less than the other, 
mark is a true legitimate son. 
he son. of one is entitled to a double share 
tvu'her*. i e. legb (kshetrnja) issue 

trmaie. the family. . - 

tory of the equal ownership of father and son, must bo explained as 
intending a father who.was (ksbctnya) issue of the soil or wife. 

60* The offspring,' of the soil is indeed son of 
two fathers. BaudhAyana declares him so : “ The son 
who is begotten by another on the authorised wife of 
,s ,i,t a man deceased, impotent, or distempered, is son of 
the soil. He is considered as son of two fat hem, as 
partaking* of both families, and as heir to the wealth 
and obsequies of Both.” * 


GO. A text of 
^iinkha and. Lik- 
liila expounded. 


60. For issue 
raised to a child¬ 
less maa 
offspring of iwo 
lathers. Bandit a- 
yana has so de¬ 
clared. : 


ANNOTATIONS., 

It is not proper to direct equal participation in general term] For the proper 
direct ion is, that the father of a i on, who has only one parent, should have double share ; 
but the father of a Kshetraja, or other offspring of. two fathers, should have a single 
share, £ilkrskiia.. 

57. The order suitable to an aged man.] If the period for becoming an anchoret 
be arrived, let him become an anchoret; if the period for the order suitable to oH age 
or that of a resigned recluse is corne, let him make lua resignation : or if neither of 
these be the case, the author declares < he may remain, having distributed allotments/ 
having given them to his sons or other descendants. But if that, which he reserved, be 
wasted by consumption or use, ho mayxake back for his maintenance from his sons to 
whom he gave allotments. Daya-rahasya, 

Should he become indigent.] Should the property reserved by him be expended.> 
Achyuiu. ' 1 '‘A 

Should he have consumed all his wealth. frlktshna- 

50. If he be son of one father.] This is Jlmutawahanahs interpretation. But 
ChandLcijvara arid the authors of the S m i l i-Cl \ and rik a and Viva da-Clian dr a, follow the other 
exposition, “If ho be father of one son/ 5 and Vachespati Miqra, with the author of the 




TEE BA'CHAP. IE 


meaning of this is, that the son begotten by another 
person on the wife of an impotent man or the like* 
with the husband's consent* is termed (kshetraja) the 
son of the soil, 

62. So Ndrada says; “The produce of seed, 
which is> sown in a field with permission of a proprie ¬ 
tor, is considered as belonging to both the owner of 
the seed and the proprietor of the soil”* 

63. Hence [since the compound epithet is ? 
construction not to be preferred ;f] and because the 
term (ekaputra) ought to be made significant in the 
passage in question, as an epithet of the agent in the 
sentence; the notion, that it is vaguely used as an 


Of his text. 

62 , ' Confirmed 

i&SJS*** 


03. .Tiie ambi¬ 
guous term, in 
tiie text before 
cited (§ 59.) mast 
be construed ab¬ 
solutely 


ANNOTATIONS, 


That mode of construction prevails less than the of her.] According tow, maxim of 
grammar, that mode of composition, in which the principal term is no member of the 
compound epithet, mast not be preferred to the more perspicuous composition m which 
the principal term is a member of the compound word. This maxim is here alluded to ; 
and the author accordingly considers H son of one” to be a simpler explanation than 
“he who has one son»” 

61. The son begotten by another person.] A son begotten by another person on 
the wite of a deceased maxi; or begotten on the wife of an impotent man with his con¬ 
sent. Qrikiskxia. 

A non begotten or procreated by another on the wife of a deceased ‘man, is one 
description of Kabelraja, or son oftho soil; another is a child begotten by a different 
person on the wife of a man wot deceased, but impotent or the like, being authorized, 
that is, being sanctioned by the impotent husband. Permission having been granted to 
another man to procreate a son, the child was sanctioned. The author explains the 
second description of sou of the soil. But the first knot explained by him, being con¬ 
sidered as sufficiently clear, Maheqvara. 

63. And because.] " And” mpt be here supplied. In some copies, the reading 
actually is so. Maher^vara. 

As ait epithet.] Being an epithet of the agfent, it is a condition of the action in ques~ 


ticn Achyuta. 

The notion that it is vaguely used, is confuted.] a Let the father, being (ekaputra) 
parent of one son, allot two shares to himself.” In this precept, the allotment of two 
shares is the act to be done; and the father is the subject of it. Consequently the cir¬ 
cumstance; of his being ekaputra is an epithet of the subject, vaguely employed, There¬ 
fore, if there be many sop, the father still takes two shares. This notion, entertained 
by others, is here confuted. Make^vara* 







FIN'D';' LAW-BOOK*. 

65. TJiua the lather lias it double altar©.' even _ of 
weaiih acquired by his own son. For tpe expression 
is general : “ let him reserve two shares or ‘■he 
may take Wo share3.’’f K^ty^yana declares it very 
explicitlyA father takes either a double share, or 
a moiety, of Ms son’s acquisition of wealth; and a 
mother also, if the father be deceased, is entitled to 
an equal, portion with the sort” 

66. The meaning of this passage is, that the 
father has a right to take either a double share or a 
moiety of his son’s acquired wealth. 

67, It must not be explained thus: ‘From the acquisition of 
both son and wealth, the father becomes entitled to 
67. Another in- two; shares; but from no acquisition of a son, the 
terpret&ton re- owner keeps the whole.’ For it is admitted, that when 
i ectl!cl - partition is made with brothers, one, who even has 

not got a son, takes two shares, as the gainer of the wealth ; how then 
can he keep the whole ? It must therefore be affirmed, that, if any re¬ 
lative exist, who is entitled to participate, the acquirer has two shares ; 
hut, if there be none, he keeps the whole : and thus the specific men¬ 
tion of father and son becomes unmeaning, like the singing of a 
drunkard. Besides, acquisition is an act causing property; and it is a 
contradiction to say that it does not produce property, since it has 
been expressly declared to do so [by the wise,]:] Neither is it true, 
that a son is the property of his father. For the contrary is shown 
under the head of gift of a whole estate. The term acquisition would 
he therefore metaphorical in regard to sons, and literal in respect of 
wealth. But that is inadmissible in the instance of a single term once 
uttered. 


.625/ A: father life 
two shares . even 
cf his Sou’s ac¬ 
quisitions. 

A.3 ordained by 
who 

allots i wo shares 
ov a.moiety to the 
father, 


66, Exposition 
of this text. 


ANNOTATIONS.. 

65. The expression is general.] Being applicable without, restriction to any pro* 
perty but that which was acquired by himself. Mahe^ara. 

Ofhis son’s .acquisition of wealth.] Of thcV wealth acquired by his" son. t 
ktslma, &c. 

A mother also.] This relates to the father’s wealth. Achyuht, 

That wealth. of which the son takes a share, when his father is deceased, must be 
here intended. Therefore the son’s acquired wealth is excluded. Maheqma, 

07. From the acquisition of both, son and wealth.] The ambiguity arising from 
the use* of the term acquisition, and that in the ablative case, instead of the relative, 
gives occasion to the aut hor to go into a further disquisition on the meaning of the text. 

For the contrary is shown under the head of gift of a whole estate.] For it there 
appears, that the prohibition against, giving away a m is founded On reasoning, in¬ 
asmuch as a. son is not the property oi his father, ^rikrshun, 


* Narada, Vide § 35 and § 46. 
f Vrhaspati. Vide § 35. 

:J Achy ufa and Cdkrdxna, 







08, It must not be argued, that the .precept would be superfluous, 
G8. The ore- since the sou's right, to a double share is demonstrable 
c#Ca»aboreVx- because the wealth wa>s acquired by him ; and since 
plained, is noi 6,u- the father's right to two shares is also deductible inde- 
p^rfltipua. pendently of this text; their equal participa¬ 

tion may be thence inferred. The precept is significant: since, without 
this text, there is no ground for concluding a fathers right to two 
shares of his son's wealth. 

.69. Besides, if the term “acquisition of wealth'’ be. interpreted as 
relating to the father’s goods* his right o- tahing two 
shares," or a moiety, at his choice, would be inapplica¬ 
ble, for his power of taking according to his pleasure, 
and the exercise of Ms will, are u ores trie ted. He may 
choose to take a share and a half, or one and a quarter,, or three quarters 
of one share. How then are only two cases stated l That it cannot 
intend a restriction [to those two casesf J nor relate to the father’s' own 
goods, lias been already shown [from two passages before cited 4.1 and 
it is as fit that lie should have a moiety of his sou’s acquired wealth, 
ah it is that he shoiihl have two shares of such wealth. 

70. Nor does the text intend his taking a moiety of two shares, 
70 Kor ean it or * n other words a single share, For moiety and 
intern! a inoietyot* share, being relative terms, imply a something of w hich 
two shares: i.e. they are parts.: and, since they are equal in regard 
one stare. to the person and to the act of taking, they cannot 

relate to each other. As the interpretation, which takes the relative 
term “ double share/- in construction with ‘'.acquisition. of wealth” in 
the ablative, is unexceptionable, it is also light to construe the word 
moiety with it ; for the teimri are contiguous. A moiety .of the wealth, 
therefore, is meant; not a moiety of two shares, or in other words & 
single share: for it would .be-improper, while the obvious terra, ‘ a siu- 
gle'share/’ might have been used, to employ a terra, which does not 
express that sense. A moiety of the wealth, then, is the right inter- 


GO. It cannot 
relate to the ta- 
ther’s own goods. 


. 71. Here, the father has a moiety of the gpods 
acquired by his son at the charge of his estate ; the son, 
who made the/acquisition, has two shares; and the 
rest, take one a piece. But, if the fathers estate have 
not been used, he has two shares; the acquirer, as 
many ; and the rest are excluded from participation. 


7b Either a 
moiety, or a dou¬ 
ble share, .is allot¬ 
ted, according as 
the patrimony has, 
or ha? hot, keen 
used hi making 
the actphdtion. 


ANNOTATIONS. 

e.rm once uttered.] For it is a maxim, 

: and it would he iiiGonsistent to 
. CTlkisiiria. 


hi the instance of 
uttered once, conveys ; 
different senses at the 




72. Or a moiety 
:? allowed, it* the 
father possess 
gtjpcl' . qualities. 
Hut two shares in 
right merely of 
paternity. 


nmyrr law-books* 


72, Or else, a father, endowed with knowledge 
and other excellencies, has a right to a moiety: for an 
increased allotment is granted to the eldest by science 
and other good qualities. But one destitute of such 
qualities; has. a' double share .. in right merely of hh 
paternity. 

73. Therefore, the meaning of the texts is, that 
a father may reserve for himself two shares of wealth 
which has descended in succession [from ancestors,] or 
of that which has been acquired by his son. He is 
not entitled to more, however desirous of it he may be.. 
But, of his own acquired wealth, he may reserve aft 
much as he pleases. 


73. Be cap hala¬ 
tion. A father may 
take two stares of 
inherited prop* r- 
ty; and of wcaHji 
acquired by bis 
2 ?oh,. Me may re* 
serve as much as 
he pleases of bis 
own acquisition;.'. 

74 Among his sons, he may make the distribution (a) , either by 
74 He may giving [to the first-born] or withholding [from him] 
give or withhold the deduction of a twentieth part- of the grandfather’s 
estate. But, if he make an unequal dtsfributipn. of 
his own acquired wealth, being desirous of giving more 
to one, as a token of esteem, oh account of his good 
qualities, or for lus support on account of a numerous 
fami ly, or through compassion by reason of his incapa¬ 
city, or through favor by reason of his piety ; .'the.' fa- , 
ther. so doing, acts lawfully. 

75. Yajnavajkya declares it: “'A lawful distribution, made by the 
father, among sons separated with greater or less allot ¬ 
ments, is pronounced [valid]/’*. Bo Vihaspati: y Shares, 
which have been assigned by a father to ms sons, whe¬ 
ther equal, greater, or less, should be mainfcxined by 
them. El&e they ought to be chastised/’ K#rada; like¬ 
wise : “ For such has been separated by their father 

with equal, greater, or less allotments of Wealth, that is a lawful distri¬ 
bution : for the father is the lord of all/’T 

76. Since the circumstance of the father being lord of all the 
* 6 It is s our wealth, is stated as a reason, and that cannot be in 

i« i he instauee^ regard to the grandfather’s estate, an unequal distribu- 
the father’s ac- tion, made by the father, is lawful only in the instance 


i he eldest son's 
deduction from 
1 he patrimony . 
and he may distri¬ 
bute his acquired 
property 'unequal¬ 
ly- 


75. For Ycijna- 
v al ky a , Vi*haspati 
and Narad a have 
pronounced that 
Jawful. 


ANNOTATIONS, 

73. The meaning of the texts.] Nfrada’s (§ 35.) &c,> Maheqvta. 

74. The father, so doing, acts lawfully.] Thus an unequal distribution among sons, 
without any of the reasons foe it here specified, is not lawful even in the case of his ac¬ 
quired property. ^nkrshna. 

76. That cannot be iu regard to the grandfather’s estate.] AUhoughiho father 
m in truth lord of all the wealth inherited from ancestors, still the right here meant is 
not merely ownership, but competency for disposing of the wealth at pleasure ; and the 
father has not such lulL dominion over an estate ancestral, </rlkrshna. 

(#) See 1 Strange, H. L. 24— 3$d, 


* Yayiiayalkya, 2. 117. 


f N&rada, 13. 15, 
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i a uiua 

Yisbnu. 


quired wealth v . a a of his own acquired wealth’. Accordingly Vmlinu says, 
is ordained by ;«.Wtxen father separates his sons, from him&elf, wii 
own will regulates the division of his own acquired 
wealth. But in the estate inherited from the grandfather, the owner¬ 
ship of father and son is equal”* 4 


As a superior allotment, in. the form of a deduction, is indi¬ 
cated by a passage of Y^jiiavalkya, (“ When the father 
makes a partition, let him separate Ids sons according 
to his pleasure.: ! and either dismiss the eldest with 
the best share; or, if he choose, all. may be equal 
sharers,”f) how is any other unequal distribution here 
ordained ? The answer is, such cannot be the mean¬ 
ing, for the text would be impertinent, since a superior 
allotment, resulting from the deduction of a twentieth 
part, is admissible when partition is made by brothers 
after the demise of the father. 

78. Perhaps the text is propounded for the pur¬ 
pose of legalising an equal distribution^ made by the 
father, without the authorized deductions l No : for 
then a less allotment only is declared lawful , as made 
by the father; and the word greater would be im¬ 
pertinent 


71 


' It The ' an-' 
^qualdislributioa, 
meant by Yajfia- 
yaikya j| 7b,) is 
not one made ac¬ 
cording to speci¬ 
fic deductions, as 
hinted by the same 
author. 


78, 'Nor does 
it intend equal dis¬ 
tribution without 
specific deduc¬ 
tions. 


Besides, if the mention of greater or less shares here intend 
the regulated deductions, the second verse of the 
stanza (•' let him separate his sons according, to his 
pleasure,”) becomes superfluous; for that, which was 
to he declared, is fully specified in the fchreelother ver¬ 
ses of that text. But, according to oar interpretation, 
the phrase, “ let him separate his sons according to 
his “ pleasure,” relates to his own acquired wealth; while the allot¬ 
ment of the best share, and an equal distribution, both regard an estate 
inherited from the grandfather. There is consequently nothing super- 
fiuous. 


79 - 


76. Pari of 
the passage cited 
i be imperti¬ 
nent under that 
limitation, 


ANNOTATIONS. ‘ 

77 The text would be impertinent,] As distinguishing partition made by a father 
from a division made by brothers, the tent declaring valid a lawful unequal distribution 
would be impertinent, Consequently that* passage (Yajiiavalkya, 2, 1170 does not 
intend greater or less allotments, as with or without deductions; but it relates to a dis* 
tributibtt of unequal shares made according to the father's pleasure. £rlkfsbj)a. 

78. For then a less allotment only is declared lawful.] An equal share assigned 
by the father is less iu comparison with a share to which a deduction is auded as is 
practised among brothers, ^rikrshm, 


.* Yisbaju, 17.1— 2, Tide supra. § 16 and y 55. 
f Y&jfmv&lky& ; t li 5. 






80. Yffiaspati 
propounds two 
modes of partition 
ameng co-heirs ; 
One by specific 
deductions; the 
other by equal 
share®;thus there 
would be no dis¬ 
tinction between 
that, and partition 
by the father, - 


IIMW-BpO&S, ' 

.80. Moreover, two modes of partition, after the 
death of the father are actually declared by Viha&patl 
in these words: “ Partition of two sorts is ordained 
for co-heirs: one, in the order of seniority; the other, 
by allotment of equal shares/'' By saying “in the 
order of seniority/ 7 the author indicates specific de- 
d actions. Equal participation is the other mode. 
Now, since two sorts of mutual partition among bro¬ 
thers are thus expressly declared, there would he no 
.distinction between that and a distribution made by 
a father. 


8L Jvarada de*r 81. So NArada says: “ The father, being ad- 

clares two modes variced in years, may himself separate his sons; either 
of partition by dismissing the eldest with the best share, or in any 
me father. manner as his inclination may prompt/ 7 * 


82. 


82, And here 
the best share (hr 
the eldest is dis¬ 
tinguished from 
unequal partition 

at will. 


83. 


The unequal distribution, here intended, appears evidently 
to be different from that, which consists in giving the 
best share to the first born; since the author, having 
noticed the allotment of the best share to the eldest, 
again says “ or as his inclination may prompt 
thereby distinctly authorizing any unequal distribu¬ 
tion, which the father, for reasons before mentioned, 
may think proper to make. 

But the text of NSrada, which expresses, that " A father, 
who is afflicted with disease, or influenced by wrath, 
or whose mind is engrossed by a beloved object, or 
who acts otherwise than the law permits, has no 
power in the distribution of the estate relates to 
the case where the father, through perturbation of 
mind occasioned by disease or the like, qv through ir¬ 
ritation against any one of his sons, or through par¬ 
tiality for the child of a favourite wife, makes a distri- 
conformable to law. Nevertheless, unequal partition is 
of the foui’ll reasons above mem- 


83. Another pas¬ 
sage of Nfirada, 
restraining the 
father’s power, 
forbids an Unau¬ 
thorized distribu¬ 
tion made without 
sufficient cause. 

bution not 

lawful, when grounded on 
fioned.1T 

81. A passage 84, Thus KStySyana says : “But let not a father 

of Ka'tjApmacon- distinguish one son at a partition made in his lifetime, 
firms "this infer- nor on any account exclude one from participation 
cnce * without sufficient cause/ 7 

85. Let him not distinguish one by the allotment of a greater 

85 Exposition PQ r ^on, nor exclude one from participation by depriv- 
of the text. 


ing him of his share, without sufficient cause. [This 


being 


ANNOTATIONS, 

85. Since the meaning is even one son.] The particle must be here understood, 
$ inferred from reasoning. Achyuta and frikxslim 


* N/uada, 13 4. -f Ndrada, 13. 10. $ Mah^vara, IT § 
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h does- dot re- does not relate fco specific deduction** ;*] for the-dis- 
l*rci&o U l ^cd tingaishing of sobs by allotting to them the prescribed 
lions. C ' G deductions f of a twentieth , and half or a quarter of a 
twentieth,*! - ]' extends to many [viz. eldest, middlemost 
and 3 ?oungest ;|] and is not confined to one. One son should not be 
distinguished without cause. But, for a sufficient reason, it may be 
done. Since the meaning is ‘even one son.” The distinguishing of 
oiie, [as here forbidden,]' has no. reference to specific deduction; but 
intends a distribution made according to the father's mere pleasure, as 
before explained. 

88y However, when sons request partition in the 
father’s lifetime, an unequal allotment should not be 
granted by him. Manu declares it. ee Among un¬ 
divided brethren if there be an exertion in common, 
the father shall on no account make an unequal distri¬ 
bution hi such case 


86. When par- 
til ion is made by 
desire of the sons, 
no unequal distri¬ 
bution should be 
made. 

Bo Marm. 

S7. The regu¬ 
lar specific de¬ 
ductions should, 
however, be al¬ 
io wed. 


S3, Go u elusion, 


87. But the regular deduction ought in this 
mstance to be allowed by the father. For it is 
not of the nature of an. unequal distribution; and 
the allotment of greater or less shares is alone for¬ 
bidden, 

88. Thus partition made by a father [has been 
explained.] 


ANNOTATIONS. 


86. Manu declares if] The passage of Maim here cited is miderstood. otherwise 
by his commentator Kulluka Bhatta, and by numerous compilers, 9riktsbnasupports 
tiie interpretation, which Jiimuta-vahana had in view in this citation. 


* C'rfktslina, 

.£ Mohc^vara. 


f AJ.dk;fshna> 

§ Manu, 9. 215; 









HINDU' LAW-BOOKS. 


CHAPTER 1IL 


Partition by Brothers. 


SECTION I. 

Partition improper in the Mother's life-time—-Management of the 
affairs during the continuance of the p0iily one 

co-parcener may insist on separation—Right by representation ad¬ 
mitted as far as the third degree. 


1. Partition among brothers, after the demise of the lather, is 
next explained. That partition is pronounced to foe 
not lawful, among brothers of the whole blood, while 
the mother lives, although the ownership of wealth be 
vested in them by the death of their father. For the 
text (“after the father and the mother/' &c*) pro¬ 
pounds a. division of the paternal estate among bro¬ 
thers of the whole blood subsequent to the demise of 
both parents. 

2. It does not intend a distribution of Hie 
mothers goods, after her demise. For partition of the 
patrimony only is suggested by the term paternal; 
and there is no authority for interpreting it parental 


1. Partition a- 
ntong whole bro¬ 
thers, after the 
death of the fa¬ 
ther, is not right 
while the mother 
lives. As hinted 
by Manu. 

2. The text, 
which supposes 
her previous de¬ 
mise, does not re¬ 
late to her parti* 
cukr property. 

3 Th e partition 3. Besides, it would be a repetition; for the di~ 
of that is sepa- vision of the maternal estate, on the death of the 
rately noticed by mother, is subsequently noticed by Manu in a «e- 
the same author. parate text.’f 

4. Tims Yajiiavalkya says “ Let sons divide equally the effects 
4 . a passage of and the debts, after the death of both parents. But 
Yajfiavaiky?, con- daughters share the residue of their mothers pro¬ 
firms this in- perfcy, after payment of her debts; and the [male] issue 


ference. 


in default of daughters/']: 


ANNOTATIONS. 

1 • That partition is not lawful] The partition is valid, but is not morally right, 
^riktahna* 

Partition is not lawful while the mother survives. If it be nevertheless made, * 
share is ordained for the mother. Ragh Daya-tatva. 

By declaring it unlawful, it in intimated, that partition is not laudable, while the 
mother is living; not that it is null K&Qir&ma on the Daya-tatva. 

* Manu, 9.104. Vide 0.1. § 14, 
f Manu, 9. 193* Vide C. 4, 
f Yajhavalkya, 2, 118. Vide supra. C, 1. § 48. 
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5. Since the-lalter half of tikis passage shows, that sonshave no 
right of participation in the mother’s goods, if daugb- 


r.igm. Ui. pa.ruOipituiUJU m uuc .iiuu^po,guvM«, 

;>. For, unless tevs exist ; but, if none exist, then sons have the- ri^ht oi. 
it be so interpret- suceossion, being intended by the term “ issuethe 
ed, there would be f. lt } ier ’;, BS fc a te only eau be meant, in the former half of 


tautology. 


the text, by fch« word “ parents :” for otherwise there 


6, The author 
has <ieh.»nedly as¬ 
sociated the deaths 
of-■ lather and mo> 
then as retjuisite 
to a lawful parti¬ 
tion by brothers. 


would be tautology. 

6. The author, declaring that brothers may 
divide after the death of the father arid mother, pro¬ 
pounds a time subsequent to the demise yf both as a 
fit neriod of partition; and the associcvfcjou [of their 
deaths] appears therefore to be designedly express- 
ed. ■ 

7. Accordingly Qatiklia and Likhifca say, “ Since 
the family is supported ou the inheritance, sons are 
not independent: but as it were under the authority 
of a father, so long as the' mother lives.” They are 
not independent of their mother ; they are not com¬ 
petent to make a partition. 

8. VySaa very explicitly declares it. “ I 4 or bre¬ 
thren a common abode is ordamecl, so long as both 







. 

IS 

%' 


• , - 


7 o ^aiikli.a and 
Likhita deny the 
independence or 
sbn*, while their 
mother lives. 




8. Y-yasa clearly 

forbids reparation .. • ■•,,,; . •* ■ ■ 

ofeo-heirs during parents live; but, after thou* decease, religions merits* 

the life of both of separated brethren increase. ’ 
parents, . 


WSmm 

iliili 

ftiiS 



••j). Brace the author forbids the separation of. brethren by com- 
„ .5 v . mantling them to live together, and prohibits partition 
• H1S f ’ iir l ~ w ith one whose father and mother are livings the asso¬ 
ciation of their survival is not positively intended in 


U unlawful 


while cither of 


them; Mi; feht is 
lawful, when both 
arc dead. 


B| 

UMpi 

mmm 

assist 

WIM 


the phrase “so long as both parents live.” ^Tlterdbre, 
if one parent be living, partition is not lawful; but it 
is so, when both are dead. 

10. Thus Vf liaspat,i says : “ Ou the demise of both parents, par- 

, n Vf.WM.fi . titioh among brothers is allowed: and, even while 
aoi’iirms tin's/ they are both living, it is right if the mother be .past 
child-bearing/'* 




iflli 


ANNOTATIONS. 

6. IV- author, declaring.] In several copies of Jiuiuta-v^hana, I find the name 
of Yijftavalkya hero interpolated, .But it appears from the remarks of. prfkfshsja, who. 
refers to. the particle and”' as marking the association of the terms, that Maim before 
cited is the author intended. 

9. TV association of their survival is not positively intended.] If (V association, 
suggested by the dual member in the phrase* “ so long as-both live/ 5 were positive, 
dwelling together would not be requisite in consequence of the survival of one ; parti¬ 
tion might therefore take place while the mother was living, and might be eve a claimed 
on her death while the father was yet living. The author therefore declares it not to 
be positively intended, £dkfshna! 
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in.N-jue' caw-i 


1L Since j>artitio.u w hile the mother is living cannot he relative 
11. His text re- the mother’s riartiV.iiW nrAn^W.-tr on f ). 


*- J valHiul/ Wc 1 tidtl V e 

-- .- i; mother’s particular property, and since the 

m '« F rt . ili0 » authorized partition after the derail'of both parents, 
is indicated bv the mr tide in Ihd. nWk* > aiTAr^ 


of the fafchei-a > 

tale -m* .0 iuuji;«,v«u uy me particle in the ..phrase “eveff 

a .. . wiuie the y are both living.” is thus pronounced to be 
pt'i ; pa rtition among brothers after the death of parents is evidently 
itive to the fathers wealth, - y 


v 1 , 2 ' Xy - 

Vrhuspati 


Accordingly Vyjfaa propounds partition, in the mother’s life 

film /v Wr r. A s. — T i-1. ' L* If.* , ' w 


partitjo 


Asa and 
airecti 


time, made with inference chiefly to her : “ If there 


be many sons of one man, by different mothers, bat 


mother’s life lime 
to he made with 
reference chiefly 
to her, iu eeifaiii 
eiiTumstancetf. 


ecjiud in number, and alike by class, a distribution 
among the mothers is approved.” So Vrhaspati says: 

it there be many sprung from one, alike in number, 
and m class, but bom of rival mothers, partition must 
be made by Uiern, according to law, by the allotment 
of shares to the mothers/' 


13. Since there is no difference in the sons’ share, for thoy are 
13. Hears it is ecpially numerous and of the same tribe, partition is 


to be made by an allotment to the mother; not,-to the 
sons. Therefore, as in the case of other wealth of the 
mothers, so in this instance [of the father’s wealth 
which is become their property,*} sons have not inde¬ 
pendent power to make a partition among themselves, 

• 1 "’bile the mother Jives; but, with her consent, the 
ion is lawful 


5eiterred, that sons 
hate not power to 
divide while the 
mother lives, un¬ 
less with her con¬ 
sent. 


14. Separation 
is pronounced by 
Gautama, etc., to 
bo laudable, sup- 
posing the mo* 
therV demise. 


14. Menee, what is Raid by-Gautama and others. 
V 4 11 ; petition there is increase of religious merit ;"f ) 
musi: be rmderstood after the demise of the mother! ' 


15. If then they desire to remain unseparated, the eldest brother, 
being capable of the care and management of the 
estate, may take the whole; and the. rest should live 
under Mm, as under a father. Thus Ivianit ’says, <• The 
eldest brother may take the patrimony entire; and the 
rest may live under him as under their fether.”j Bo 
Gautama: “Or the whole inay go to the first-born; 
and he may support the rest as a father.”§ From the 


id. While ilie 
brethren choose to 
remain together, 
Hie eldest should 
have the manage¬ 
ment : as ordained 
by Manu and Gau ¬ 
tama. 


V V V'' . ANKGTATJONB. * 

f ’ R' thev are equally mimcrtfus and of the haine tribcf) ' If they were of dif- 
ferent tribes, the share would be unequal • viz. four, three, two,'and mie," :in the order 
ot the ciassos. . It they were, not equally numerous, inequality in their rights, as sons 
might be apprehended, Clidddmaqi. ” A' ’ * 


15. The analogy of the loaf and staff.] To gnaw the staff was difficult for the rat ; 
but, d that were accomplished* the eating of the loaf, which was attached to it was easy! 
So in other cases, according to the circumstances of them, if one of associated tldnis 
be true, he other may he. rightly inferred. Hag. Gaya-tatva. Vide supra. C. % § 85,**' 


* Achyuta and (Jh'lkishna. 
t Mairu, tb 105 , 


f Gautama, $ 8 - 4 , 
§ Gautaram, 28 . & 








iS'dradu deck* res 
consent to be lie- 
ceaspry, And a 
younger brother, 
being most capa¬ 
ble, may have the 
charge of the es¬ 
tate and family. 


■partite','^bt” it appear^ that.- they may 'cither become 
separate or eontimie to dwell together; and their 
dwelling together tanst be by consent of all. Thus. 
Nitrada says, "‘ .Let the eldest brother, by consent, sup¬ 
port the rest like a father ; or let a younger brother, 
who is capable, do >: ; o. The contimiance of the family 
depends on ability.’’* Even the youngest, being capa- 
tile, may govern all the bretliren The middlemost of 
course may, being here inferred bv the analogy of the loaf and staff. 

Id. But partition takes place by tin will of any 
one [of the co-heirs JL as before intimated 


16. Anyone co¬ 
heir may require 
partition. 


17. As appears 
from the provision, 
in K a ty ay ami's 
text, for securing 
the shares of mi¬ 
nors and absen¬ 
tees, wlioof course 
have not consent¬ 
ed., 


18. 


18. Partition 
extends to grand¬ 
sons and great- 
grandsons in the 
inkie line. 


17. Accordingly [.since partition by the choice of 
ope eo-heir is lawful ;f] K&yJtyatm; treating of parti¬ 
tion, says: Let them deposit, free from disbursement, 
in the hands of kinsmen and friends, the wealth of 
such as have not attained majority; as well as of those 
who are absent.” So a text expresses, The property 
of minors should be so preserved until they attain 
their full age ”1; 

The. rule of distribution- among sons extends equally to them 
and to grandsons and" great-grandsons in the male 
line(f>). There is not here an order of succession follow¬ 
ing the order of proximity according to birth. For 
those three persons, the son, grandsOn and gTeat~grand~ 
Bon, do not differ, in regard."to the presenting of two 
oblations at solemn obsequies, oile which, it was in- 


.. 


ANNOTATIONS. . 

16, As before intimated,] For. it. was declared, in treating of partition, that any¬ 
one person is, complete owner of his own, wealth Ckudamam, GrSkfsnnm <&c. 

17. Such.as have not attained majority.] Whose age does not exceed fifteen 
years, friktshna. 

As well as .those who are, absent] It is here evident, that partition takes place 
without their consent, y^krshna, ChukWfiifi,, 

IS- In regard to the presenting of two oblations, &c.J Where two persons are 
connected by a common oblation, the one partakes of the oblation presented at. the 
other's obsequies. (Vide infra. C. 11. Sect 1, § 38.) MaheQvara. 


* Naracb, I3„ 5. 


f Achyuta. 


i In the Vlrarnitrodaya, where the whole passage of Jimuta-vahana is quoted, this 
text is ascribed to Vishnu, it is not, however, found m Vishnu’s institutes. 

(6) Accordingly where the proprietor of a ta c aluk in Benares died, leaving three sour - 
and the first sou died leaving a son, the plaintiff, and afterwards the second son died 
without leaving male issue and the plaintiff sued the defendant, the third son, for a par 
tition and his share; and there were surviving besides the parties, two widows of the 
second son, it was held that the plaint iff and defendant each took a moiety by inheri¬ 
tance oud that the widows should receive maintenance, Dnljeet Sim V,Mwmmoo& 

) S. I). A. Rep, 59, 1 Mori. i>ig.™ AV. 
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By reason or 
benefits conferred 
by thorn on the 
manes of ances¬ 
tors. 


cumbent on the an cess tor to present, and the other 
which is to be tasted by his manes. Hence it is, that 
De-vala says; ‘A father, a grandfather, and a great 
grandfather, assiduously cherish a newborn son, as 
birds the holy fig-tree/' [reiiecting] “ he will present 
to us a funeral repast with honey, meat, and herbs, 
with milk, and with rice and milk, in the; season of 
rains, and under the asterism MagM.” So Qankha, 
Likhita and Yama/f ( A. father, a grandfather, and a 
great grandfather, welcome a new born son, as birds 
the holy fig-tree, [reflecting] “ lie will give us • contentment with.honey, 
and meat, and [especially the flesh of] rhinoceros, and with milk, and 
with nee and milk, in the season of rains, and under the asterism 
From the mention of the great-grandfather, it appears, that 


Devala tints 
this i - 

And so do £an- 
kha, Likhita. &c. 


soil” here intends a descendant as low as gfeat-grandsoiL Thus, 
educe such a descendant confers benefits on his ancestors up to the great * 
grandfather, by presenting oblations to the manes, the descendant 
within the degree of great-grandson has an equal right of inheritance 

19. Hence it is, that the son and grandson, 
whose own fathers are living, have no right of succes¬ 
sion ; for they do not present oblations to the mapes, 
since they are . incompetent..' to the celebration of 
solemn obsequies; 

20. After the death of parents, the special dis¬ 
tribution, [which might have boon] made by a father, 
cannot have effect among brethren. But all the 
rest, as before explained, must be here again ad¬ 
mitted. 

21. If there be one son living, and sons of 
another son [who is deceased,] then one share apper¬ 
tains to the surviving son, and the other share gups to 
the grandsons however numerous. For their interest 
in the wealth is founded on their relation by birth, to 
their own father; and they have a right to just so 
much as he would have been entitled to. 


19. Not however 
those, whose fa¬ 
thers are living : 
for they make no 
offerings to the 
manes. 

20. The arbi¬ 
trary allotment, 
which a father 
may make/is not 
permitted among 
brothers. 


21. Grandsons, 
whose father is 
deceived, are en¬ 
titled to gist SO. 
much as would 
have been his 
share. 


] The author adds this as a further proof. <bat the daughter’s son, 
»* degrees, does not inherit jointly with' sons sons. Chun upapi and 


AKHOTATIONS. 

Hence it is &c,] _ 
though within those < 

Achy ut a. 

20. The special distribution.] The allotment of unequal portions on account of 
of piety and so forth. Chhdfunani ana Achyuta. 

All the rest.] Giving to the first bom. or withholding from him, the deduction of 
a twentieth park'('Vide C? 2. § 749 Chudiimaiuand Achyuta. 

21. For thdr interest is founded on their relation by birth.] The right of suc¬ 

cession Is not founded solelv on the gift of a funeral oblation ; but also on the relation 
by birth as son or grandson. Else the daughter’s son might be supposed to have an 
equal title, Achyuta. _ ___ ___ _; 

* Pippala. Ficus religiosa. 

f This is the reading of all the collated copies of Jimcta-vahana; but the tran¬ 
script of ihis passage in the Viramitrodaya exhibits the name of Gautama. 







THE DATA-IHLA HA. CHAP, III. SEC. H. 


22. 'File text, which expresses Among the issue of different 
lathers, the allotment of share? is according to' the 
22. A passage, fathers,”;* does not relate to this case [of [partition be- 
cited concerning ^ ween ancle and nephewf.] For the whole estate 

according to the 



fathers, does not 
relate to paniiion 
between uncle and 
nephew. 


belonged to,the uncle’s father, and therefore the whole 
"would. belong to. him, and no part of it, to his ne¬ 
phews. Or, if partition is to be made as between 
father and son, under the direction for the allotment, 
of shares according to the fathers, the uncle would, 
have two shares because a father has a right to a double portion : and 
the nephews would have a single share. But this is contrary to the ap¬ 
proved usage of the wise. 


23. But intends 
partition between 
cousins whose fa¬ 
thers died before 
their grandfather. 


2*1. The purport of the text, however, is this. 
If there be a numerous issue of one brother and 
few sons of another, then the allotment of shares is 
according to the fathers, 


SECTION II. 


Partition < with or without specific deductions—Provision for the 
Mother; and for the Sister . 


24, Two modes 
of partition among 
brothers are au¬ 
thorized; one with, 
the other without, 
specific deduc¬ 
tions. 


24. In the next place, [after defining the periods, 
when partition among brothers may take place,!} two 
modes of partition among brethren alike by class are 
propounded; namely, either with specific deductions 
of a twentieth and so forth, or else m equal di¬ 
vision, . .. 


V; . .. , ANNOTATIONS. 

22, The text does not relate to this case. Does it signify, that the same share, 
which would have been the father’s, is the son’s? or does it. direct, that partition be 
made as between father and son? The author successively refutes both these interpre¬ 
tations. pdkrshna, 

A variat ion hr the reading of the text is noticed by Vi<jve$vara hhatta in his com¬ 
mentary mrthe Mitaksliam, which obviates all ambiguity: viz. “ whose fathers are 
deceased- (Pramifa-pit fk/ipam') instead of “ whose fathers are different” Aueka- 
pitflcapam.) 

24. Either with specific deductions.] Partition with regulated deductions has 
been already stated (Manu, 9. 112) Vide C. 2, § 37. The author proceeds to adduce 
authority for an equal division. (§ 25.) 


Ycijnavalkya, % )21, 


f Mahe^vara, 


X 9‘ikfshna. 








HINDU' LAW-BOOKS. 


$S{L Xiariba ordains, an tfqimi distribution without'deductions, in 
the. following. passage, after speaking .-of a father : " If 

25. Equal shares he be dead," the partition* of inheritance should be 
nre ordained by made equally.'' So TJgatm says, “ This rule of parti¬ 
tion is declared for brethren of various tribes, being 
TJeanas born of women of classes below the father's ; but the. 

distribution among brothers born of women of the 
PaitMnaai. same tribe is ordained to be made equally.” Thus 
Faitbinasi says, ,f When the paternal inheritance is to 
AM Yajnaval- be divided, the shares shall be equal.” Y&jikivalkya 
- also declares,. “Let the sons divide equally the effects 
and the debts, after the death of both parents/* Thus, there are two 
modes of distribution ; namely with or wi thout specific deductions. 

26 . It must not be argued, that the practice of 
26. But equal equal partition is indispensable, as the only mode 
distribution is nut authorized by law. For the brethren may consent 
mdispensafcle. y ie deductions by reason of great veneration [for 

An option exists. ^ le oddest.] An option exists like that of making* or 
omitting partition. 

27. Accordingly, since persons of the present day [who are 
°7 Thoirh'iiii younger broth erf] entertain not great veneration [for 

vision witlvsfu'ci. their eiders,] equal distribution is alone seen in the 
Do deductions be world ; as also because elder brothers deserving .of.de- 
npw rare. ducted allotments are now ra#fir(o). 

28. If one of the co-heirs, through confidence in his own ability. 


decline his share of the wealth inherited from the 
father, grandfather or other ancestor, something should 
be given to him, be it only a prastha(:6) of rice, on 
his separation, for the purpose of obviating any future 
cavil on the part of his son or.other heir. Thus Mann 
says, “ If any one of the brethren Jms a competence 
from Ids own occupation and desires not the property , 


28. A co-kcir 
way relinquish his 
shave, iakmgspmo 
tviiie to obviate 
future cavil on 
the part of his ve- 
pve^entat|ye&. 


ANNOTATIONS. 

Two modes of partition § 24. TVo modes of distribution § 25.) ^ Const* tu- 
Chu'J&tnaiu. A regulated not an optional ..alternative, 


ting an optional -aUcniativ 

27. Like that of making or omitting partition ] Entrusting the estate to the 
management of ike eldest brother, tl^e rest live under him as under a father : this is 
omksion of partition. Separation is 4 the making of petition. Maheqvara, 

28. Artf future cavil on the part of his son.] Or recourse to litigation on the 
plea, that his father did not relinquish his share. Mahe^vara. 


* Yajnavalkyu, 2.118. Vide supr; 
f (^rikrshria. 

(«) Sec 1 Sir. JL L. 133, 193. 

1 Mori. Dig. 305. 48U.— Ed, 

Uj) Forty-eight double handfuls,— 










fflXwJSal ■’ll' ? 
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he author of the Tatva. fa many copies of Jlmfita-v&hana, 
,*m) for !f.h<?r’' (yasyai)* It is an. error of the tranaaoriber; for 
ngular number. Mahe^vara. 


* Mauu > »* 807. t Y.ijtkvalkya, 2.117. 

t ’Vthaspati. It is the sequel of the passage cited in Ch. 2. § 35. 

S _ !i ."-It,.:. i.„„ o ™ 

WH&fflWa 


(i 9Hk^bm. t Yajriavalkya, 2.116. ** YajjKavalkya, 2 140. 

rnz a *a 1 a stepmother does not inherit.to 




T^Fl ^ r ^ iK ^ iHi ' ® e P‘ ■ ^ * and other eases men- 







32. Wives of the father [meaning step-mothuV] who nave ho 
male issue, nob those who are mothers of sons, [in usfc 
32. But tliose u rertllortHl *j equa i sLavers [with the son.*] So \ytm 

ha^e 3 »o'mke it ordains “Even childless wives ofthe father We ^.ro- 
sue, take shares, noiinced equal sharers; and so are all the paternal £ l * n( ■' 
Vjasa ami Vishnu mothers i they are declared equal to mothers/ Vnntnu 
confirm this. lifcwi&e says, Mothers receive allotments according to 
the shares of sons ; and so do unmarried daughters, 7 f 

•gS. According to the shares of sons?. ] As sous are 
entitled to four shares, three, two or one, in the order 
of the classes; so are the wives also. 

34. Unmarried daughters, likewise, following the 
allotments of sons, talce a quarter thereof, i hits V x- 
haspati says, “Mothers are equal sharers with them;, 
and daughters are entitled to a fourth part.” 


33. The wife’s 
portion, like., a 
son’s, is according 
to her tribe. 

, 34. Sc is the 
daughter’s: ancl 

Uer share is a quar¬ 
ter of the son’s: as 
declared by Vt 
haspath 


4 son has three parts and a daughter one. Sc 
declares; “ For "the unmarried daughter a c 
e has lowed: and three parts belong to the sc 
Cntya- right of the owner [to exercise discretion] 
>. when the property is small.” 


three; as K 
yarn*, ordains. 


ANNOTATION, 


Let him allot half. 1, The allotment of a moiety implies that the other moiety k 
completed by the womans separate.property. Else so much only should he given as 
will make her allotment equal to the son’s. Make 9 vara. 

32. Childless ..wives-. of the father] A certain author supposes this to relate to 
partition made, by sons, because the father* $ wives, whether mot hers of sons or childless, 
take one share apiece at a distribution made by the father. But that is erroneous: for 
it is inconsistent with the remark, that the word mother does .not .signify step-mother 
,(§30.) pvikfshiia and Aehyuta, 

Grandmothers,] When the father divides hi° own father’s property with hia sons, 
it is right that he should give to his own mother, on whom no separate property lias 
been bestowed, a share equal to his own. But, if there be any childless step-mothers, 
he need ppt give them allotments' out. of the grandfather’s estate, but food and raiment 
only j for they caunot be intended by the word grandmother, and the analogy of the 
siep-mpthpr holds good. Chhicunam, 

Some says, that the word grandmother here signifies the father’s natural mother-, 
for the reasons before explained. But others infer from, the use Of the plural number, 
and the mention of “all, that all the wives of the grandfather shall have shares, 
frikishoa. 

The first h Chudamani’s interpretation, which is refuted by Mahe$vara, v/h 6 main¬ 
tains the second opinion. 








THE pA'tA-BILV^A. CHAP; III. SftC. IT. 

86. If the. funds be small, sons must give a fourth part to di 

tars, deducting it out of theb‘ own respective shares. 
Tims Maim says, “ To the maiden sisters let their 
brothers 'give portions out of their own allotments 
respectively; let each give a fourth part of hk oVm 
distinct si in re : and they, who refuse to give it, shall 
be degraded.’’* 


36. Bi.it, if the 
hinds be small, 
the sons .must 
c& tribute so 
much from their 
respective allot¬ 
ments. 


87. 


' 37. Daughters 
do not take por¬ 
tions in right of 
inheritance. 


38, But because 
the brethren are 
bound to defray 
the charges of a 
sister’s marriage 
and a brother’s 
in itial ion : as de¬ 
clared by Yctjha- 
valkva. 


Let each give.] From the mention of giving, and the denun¬ 
ciation of the penalty of degradation, if they refuse, it 
appears, that portions are not taken bv daughters as 
havi,ng a title to the succession. For one brother 
does not give a portion out of his own allotment ,to 
another brother who has right of inheritance. 

38. Thus YSJiTavalkya, saying- f ITninitiated 
brothers should be initiated by those for \vh6m the 
ceremonies have been already performed; but sisters 
should, be disposed of in marriage" gi ving them as an 
abetment, a fourth part of a brother’s own share f’f 
declares the obligation of disposing of them in mar¬ 
riage, not their right of succession. 


39. If tlic wealth 
b« great, a suffi¬ 
ciency for the 
nuptials, and liot 
a quarter paif, Ls 
given- 


39. Thus, [since the daughter takes not in right 
of inheritance;!| if the wealth be great, funds suffi¬ 
cient for the nuptials should be allotted. It is 
not an indispensable rule, that a fourth part shall be 
assigned. 


36. if the funds be small.]; If the property be not sufficient to defray the nup¬ 
tials of a daughter with a fourth part of the amount receivable by a son, the funds are 
said to be small. In such a case a partition is made exclusively among t he brethren ; 
and afterwards the daughters nuptials are defrayed with contributions horn their res¬ 
pective allotments, prikfsbpa. 

Out of their own allotments respectively.] This is- according to the usual redding 
of the text. Vaclicspati Mi<?ra reads and interprets svebhyah svebhyah ' taken from 
their own brothers,’ instead of svcbhyoH hh^ebbyaK ‘ out of their own allotments. 5 The 
author of a commentary on the Dafa-hh&ga, to which Raghunandana’s name is affixed, 
censures that variation of the reading. 

37. Not as having a title, to. the succession.] The doctrine -of the Mitakshara, 
Hint the daughter has a right of inheritance like the sen, is thus refuted. Ilagh. on 
Dnya-bluiga. 

38. By those for whom the ceremonies'hard’been performed.] vMaheijyara quotes 
and refutes the author of tbs 'Tatva, as maintaining, on Hie authority of this text, that 
■ he charges of a sister’s marriage are to be defrayed by those brothers only who have 
been initiated. But no. passage of such an Import has been found in the Daya-tatra. 

39. bis not indispensable that a fourth be assigned.] Fora passage’of Vishnu] , 
cited fey [Vachespati] Mh;ra and the rest, provides, that “the sou should defray the 
initiatory ^ceremonies [of other-sons] and nuplials of unmamccl sisters, suitably to.the 
wealth/ The iiainakara and the rest concur in this. Ilagh. on Daya-bh/iga. 


f Maim, 9. Ill f Yajdavalkya, Si. 123.. J Malivara, 


]f Vishnu, 15. 31, 
B l 
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us allotment of a fourth part if the funds be small* * * § ] must 
be understood as applicable only, where the number 
40. Jjjhh allot- of sons and daughters is equal. For, if the number be 
peat or a quarter unequal, either , the daughter would have a greater 
implies an equal p 0r y ()n or the son wouhl be entirely deprived of pro- 
uud daughters, petty. But that. cannot be proper, since the son is 
principal [in relation to the inheritance.] 


Id. 


41, An argu¬ 
ment in support 
of the specific al¬ 
lotment grounded 
on a passage of 
Kara da. 


42 . 


It is stated as an objection, that, as the defraying of the 
nuptials of a sister is an indispensable obligation under 
the text of Narad a, which expresses, “ If no wealth of 
the father exist, the ceremonies must without fail be 
defrayed by brothers already initiated; contributing' 
funds out of their own portions ;”f the impoverish¬ 
ment of the brothers is no exceptionable consequence. 

That is wrong. For the text is intended to provide for 
initiatory ceremonies of brother ; and the reading of 
42. Refutation it, which expresses, that “ the oereniouies of brethren 
of that argument, niwst be defrayed by those who are already initiated/* 
is unautheii-tic $ and the initiation of a brother was 
the subject treated of* It had been already said, “ For those, whose 
forms of initiation have not been regularly performed by the father, 
these ceremonies must be completed by the brethren out of the patri¬ 
mony. 5 ^ Here the pronouns “those” and “whose”, are in the masculine 
gender. But this text immediately precedes the one before cited ,(“ If 
no wealth of the father exist, &c ”) That passage therefore relates to 
the f initiation of brothers. 


ANNOTATIONS. 


40. If the number he unequal.} If there befour sons ora greater number, and 
only one daughter she has a larger portion. If there.be four daughters and one sou 
he is deprived of wealth, </rlktskna, 

42. The reading which expresses “ ceremonies of brethren” is imautheniic.] Some 
writers, who so read the text, interpret brethren as signifying brothers and sisters (the 
feminine word being merger in the masculine terra ;) and they infer that the ceremonies 
of both are intended, The author refutes that -opftiQQ* Ohmaraani, 

The passage relates to the initiation of brothers.] Is not then the defraying of a 
■Eister’s nuptials enjoyed ? Thou art mistaken in that supposition. The marriage of 
a sister is an Indis pen sable obligation. 'W hat J, hen? On the- demise of the father, the 
obligation of completing the initiation of brothers devolves on the brethren. But in 
regard to the marriage of a sister, the authority devolves on the grandfather by the 
death of the father; and on the brethren, if the grandfather be dead. Tima, in a case 
where the disposal rests with the grandfather, the brethren, though not competent to 
dispose of their sister in marriage, might be liable to impoverishment. Kagh. on 
JDtiya-bluiga. 


* Maheqvara, f Narad a* 13, <it 

X The reading here censured occurs in the Batnakara, Ohmt^maniV&c. viz., bhra. 

ttnarn purva-sanskrtaifi in place of bhratlbhili puiaa-sunskrlaifi, Ike latter is the 
reading m the Yiramitredaya, Ddya-tatva, 

§ Mnvla, 13, 33, 
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THE &A'YA~BHA'aA. CHIP. IV. SEC. L 


4 o r • 2A-. 43. Thus partition of the wealth of the father, grand- 

: ’ father or other ancestor [has been fully explained,*] 


CHAPTER IV. 


Succession to Wofnan's Property. 


SECTION I. 

Separate Property of a, Woman defi ned and explained. 


I. TEe peculiar 
property of a wo¬ 
man is of various 
sorts; as enume¬ 
rated by Vishnu. 


1. In the next place, for the purpose of teaching the distribution 
of a woman’s separate goods, such"property is first 
described. On this subject Vishnu says, " VYhat has 
been given to a woman by her father, her mother, her 
son, or her brother, what has been received by her De- 
fore the nuptial fire, what has been presented to her 

on her husband's espousal of another wife, what has been given to her 
by kindred, as well as her perquisite, and a gift subsequent, are a 
woman s separate property/ 

2. K&hy$ynm defines a gift subsequent, Cf YVhat has been re- 
2, One sort, <^ived by a woman from the family of her husband at 

termed gift stibae- a time posterior to ..her marriage, is called a gift subse- 
duent, is dtfiacil quent; and so is that which is similarly received from 
by liatyayaina* the family of her kindred. Whatever is received by 
a woman after her nuptials, either from her husband or from her parents, 
through the affection of the giver, Biii-gu pronounces to be :v 
. subsequent/’ 


ANNOTATIONS. 


In fact, after the demise of the father and grandfather, the brother, also h bound to 
defray his sister's nuptials, as having the authority to dispose her iu marriage; There¬ 
fore, a3 the brother may be impoverished by defraying the initiatory ceremonies of nu¬ 
merous brother:}, so it is no exceptionable consequence that lie may be impoverished by 
defraying his sister's nuptials. This should bo considered by the wise, (priktshua. 

The ceremonies of brothers include marriage, according to some authors. But 
{ VoohespaH] Mi$ra here explains them as terminating at the investiture with thd sacri- 
hcial thread. Bagh. on Daya-bhuga- 

S. ' At a time posterior to her marriage.] It is thus evident, that nrebeits givtr 
by her father, her mother, her brother, or her kindred, (§ 1.) intend what is <n\cu at anv 
other time. Achyuta and Qrltokna. . D y 


* Chiidamani. 
f Vishnu, 17, IS. 










urn#' 

o. by the word « h«r fctfcer nnd mother aie denoted 

3, Iuterpvflta- ' iJ ' eriC<J ^ le roea nkig * s ' tki^ * any tiling received subset- 
tion of bit text. ^u&i*tJy to tho inarriage, from [maternal or paiernai 

. uncles or other*] persons who are related through the 

rather or the mother, or from those two parents themselves ; ° 

reived from the husband, or from his tamlly, namely, her fatt 

f nd . '%:* £ ift subsequent. But'the term ‘ kindred 

text oi Vishnu, intends maternal 
the rest are specified by the at: 

£ »ts, inherit that which 

, cordntg to tlie diftfen _ _ 

fruhma, &c„ and those called A jura and so forth. 

*■ 1Ianu and KAtyayana describe the separate property 
. ■ . , woman. “What was, given before the nuptial 

rSS« r hat Wa 5 P re f nted in fclio bridal procession, wha 
nH-K/OvuLna. been conferred on the woman through affection 


; or so re- 
ier-iii-law 

HH I.. ,,,. -.. 

les and others ; for the fethm*' a$d 
ia,t« terms : either the husband, or 
1 -was received at the time of the »np~ 
marriages denominated 


‘ , '■ ANNOTATIONS. „ 

From .the family of her kindred.] Several variations in the reading of the text 
have been remarked ; the most material of which is at the close of if, here read 
Un.dhu-ku.lafc fcatb/i from the family of her kindred;’ but in the ? JSIirAkshar^ 

&o. Fikr-kijiat UUia, ‘ from her father’s family;’ and in the Katnfikara and other com-; 
piiat.’of„.', i$ra~k.ul,U fcafcha, * from her own family.* The text h cited again, Section 


i;: his family, namely her father-in-law, &c,] It thus appears,that a present 

,^ven to a woman by her son, which is noticed in Vislmu’s text (§ l.) ? is not ftechni- 
caliy]' included among gifts subsequent, since the son cannot be here c< 
under the terms “kindred” and “ family 6f the husband,” in tin 
are hero used; for the son’s relation is immediate, Qrfkfshga. 

Either the husband or the parents inherit.] The meaning 
term <c gift imbsec|iient” is useful relatively to the brother’,: 
under that denomination/ left by a childless woman, 
what was received by her p,t the time of her nuptials: since the husband 
in the instance of a marriage celebrated in one of * 
the parents are u why, 

tho .brother-in-law and so forth 
were general. Or, if the con!rary 
must, be argued in the text winch 
the rest • because it would cbntrj 

succession. Thus, under the maxim “prevention h 'better than remedy 
Tbetter uofc touch mud than wash it off;”) the use of a term which obviaf 
cutty was proper, ^ilkfshna, 

4. Conferred on the woman through affection.] This pa'sage is rest 
in most quotations of the text; <e given in token of love/' dattaii cha prlti 


a this: the, technical 
's succession to property, 
Bat the brother is not heir to 

, ’ ’ . ■ ”.• is; successor 

. . the live forms called Brahma, &o.»:and 
so in the p%r three marriages named A$urn, &c , or, on. failure of them 
i wand so forth. Hence,^ho term would be useless,; if its signification 
taken as comprehending it,, a limitation 

band and 
right of 
(literally 







■ 


@1 


THE I>A.'T A-BEA'UA, CHAP. IV. SEC. 1. 


M 




K^tydya^ia explains this : “ What is given to women at ■■■the 
K&tydyaim * * ; * me of their marriage, near the nuptial fire, is cele¬ 
brated by the wise aw the women’s peculiar property 
bestowed before the nuptial fire. That again, which 
a worn.au receives - while she is conducted from the 
parental [abode, to lier husband's dwelling,} is instanc¬ 
ed as the separate property of a woman, under the 
name of gift presented in the bridal procession.” 

Since the term “'parental” is derived from a complex expres¬ 
sion, of which one member only is retained, the presents, 

6. Exposition which she receives from the family of either her father or 
her mother, while she is conducted to the house of her 
husband, are gifts presented in the bridal procession. 

7. “ Her husbands donation” (daya) is wealth given (datta.) to her 

by her husband : [not, as the word might be supposed 
to signify, the heritage of her husband*] For Maun 
and others [viz., Katyayana and Vishnu*)-] notice that 
which is given (datta) to her by him, without mention¬ 
ing his donation (daya.,) and Narada specifies donation 
(daya.) without any separate notice of given (datta.) 

8, In other instances also, “ husband’s donation” 
is used for wealth given by the husband. Thus Kdi- 
yayana says, “ Let the woman place her husbands 
donation as she pleases, when he is deceased: but, 
while he lives, she should carefully preserve it, or else 
[if unable to- do so];] commit it to the fanpily/Y^ 


o. 

defines gib be¬ 
fore the ' nuptial 
live; 

And gift pre¬ 
dated in the 
bridal procession, 

G. 


of the text. 


7. T'he word 
d-'iya, in the pas¬ 
sage above cited, 
signifies oOi heri¬ 
tage, but gift. 


S. Other in¬ 
stance? occur of 
that use of the 
term pas in a pas- 
sage of KatySya- 
tun . . '' 


ANNOTATIONS. 


.6. One member oal$ is retained.] The term pahrkn. may signify pal emal, -as derived 
from pit r, father; or parental, as deduced from the complex expression mati pitt, father 
and mother, retaining the single term pitr, according to a grammatical rule for reject ¬ 
ing the foraktine word in such inatauces. Panini. 1. 2, 70. 

This is according to a reading of the text, which is countenanced by the Itatinikara 
and Chiukaromn : but the SmrtPGhaudrika. and MitAkshar& read pit;ur gthat ‘from the 
father's house,’ instead of paitfk-ut * from the parental [abode], 5 

T’rom the family of either her father or her mother.] Is not the father’s house 
properly 'signified by the word T parental P” Eor the mother’s abode is the same with 
the- father’s. What vise then is there in interpreting the term as .signifying parental 
instead of paternal: The author ; shows the;use of that interpretation. It* comprehends 
the case oC her being carried from the house of her paternal grandfather, or from that of 
her maternal grands ire'and so forth. Mahe^vara. 

7. Her husband’s do nation.) Gift is the literal interpretation of the word daya. 
Inheritance, or succession to the estate of a deceased person in right of relation to him, 
is a metaphorical sense of the same term. Hugh, on Daya-bhuga. 

8 . Thus Kaiyayona Bays.] The passage of Karyayann, here cited, is explained by 
Ch3.n,icQvara. and Yaehespali. Mi^ra, confonnahly with the opinion of the author of the 
Prakdqa, as intending property which lias devolved on a wido w by the death of her hus ¬ 
band leaving no. preferable heir; as well as property accruing to her, during his? life-time., 
by his consent: the first part of the passage being referred to the one; and the second 


* Achyuta, frlktahna, f ^rikishrm, 

(*) Sec 1 Mori. Pig. 312. 


t Achyuta, ^rlkxdina, &c. 
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mit a Widow’s pat- 

. BB|L V(? . m HRRpHHHH 

husband’s estate, competent to take so much of the property of her bus- 
F band, who has died leaving no male issue, os amounts 
to two thousand [panas,] and not- the whole estate, must be rejected 
by the wise. . 

12. This and [the right of the widow to take the 
12. Th»a sub- whole estate of her husband who leaves no male 
smLd7n another * ssi * e t] will be discussed at full length [under the 


pi ACC. 


head of succession to the estate of one who has no 
male issue.f j ’ 

18. Y&jnavalkya explains fa woman's property :§] u "What has 
been given to a woman [before or after her nuptials,|| | 
Kh Tajiiwah by the father, the mother, the husband or a brother, 
A 10 or received by her at the nuptial fire, or presented 
of a ‘ V to her on her husband’s marriage to another wife, [as 

also any other separate acquisition,] is denominated a 
woman’s property/’IT 

14. That wealtli,, which is given to gratify a first wife by a man 
H jjxplana- desirous of marrying a second, is a gift on a second 
tion of bis text, marriage: for its object is to obtain another wife 
[with the assent of the first](a) 

15. So Devaja says ; -' Her subsistetice, her orr^a- 
meiits, her perquisite, and her gains, are the separate 
property of a woman. She herself exclusively enjoys 
it; and her husband, has no right to use it, unless in 
distress/’** 


lb. A passage 
of Devala <>$ a 
woman’s peculiar 
property. 


ANNOTATIONS. 


ilia text, and do not consider it as relating to a widow who baa of course a provision out 
of her Imsbrndts estate. The interpretation, which Jhnutaw&hana refutes, is not found 
in any of the compilations now received as authority. 

15. Subsistence,] "What remains of* that which is given for her-food and raiment. 

Gains.] Interest on loans, and s<v forth. Chud/imani and Qritalrna, See. 

Perquisite,] This will he explained under the head of succession to a woman’s 
separate property, CiiuhxmanL 


* Malic^vara, 
f <JMkfshna and AcliyuU. 

$ Chud&umtii and ^rikfshna, Sc e,—Vide C. 11, 

§ Crlkrshpa and Achvuta, 

|| Crikrshna, &q. 
if Y&juavalkya, & 144. 

Tho first term of this text is read Vtddhi in the Smftichandrika and is inter¬ 
preted c wealth given by the father or other person for increase of prosperity.’ The 
Madaua-ratna and other authorities read and interpret, as here, Vxtli * wealth given by 
the father or others for subsistence.’ 

£"} Seo 1 Stir, II. b, 53. 3 Obleb* Dig. 55$, 






17. Intending.] Designing, that it sMtll appertain to the bride. 

It is not meant, that the property becomes her's, even 
17. Exposition without such intention. Accordingly the time of 
0 '^ r ‘ P ftSSa S e * nuptials is here stated illustratively ; ami not as • the 
sole motive. For the will of the giver is the cause of 
property. . So the following authentic text does not specify/ that it 
must be at the time of the nuptials. What is pre¬ 
sented to the husba nd of a daughter, goes to the woman, 
whether her husband live or die ; and, after her death, 
descends to her offspring.” Here the giver’s intention 
is not specified;, because it is''implied by; the word 
daughter. - 

18. Since various sorts of separate property of a won/an. have 
been thus propounded without apy restriction of num¬ 
ber, the number of six, [as specified by Afanu and 
others,' 15 '] is not definitely meant But the texts "of 
the sages merely intend an explanation of woman’s 
separate, property. That alone is her peculiar proper¬ 
ty, which she has power to give, sell, or use, indepen¬ 
dently of her husband’s control. 

yaria expresses this rather concisely: “ The wealth, 
W hich is earned by mechanical arts, or .which is re¬ 
ceived through affection from any other, [but the 
kiifdred,] is always subject to her husband> dominion. 
The rest is pronounced to be the woman’s property/' 

20. Over that, which, has been received by her 
from any other” but the family of hhr Hfkef, mother, 
or husband, or has been earned by her in tlie practice 
of a mechanical art, [as spinn ing or v/caving,f (a) ) her 
husband has dominion and full control. He has a 
right to take it, even though no distress exist. Hence, 
though the goods be her’s, they do not cohstltitte 
womans property ; because she has not independent' 
power over them. 


What js at- any 
time delivered to 
the husband for 
tiio benefit of the 
wife, belongs to 
her. ' •. 


19. Katyayana 
expresses this 
menhing. 


20. Exposition 
of his text. 


The husband 
lias power over 
wealth earned by 
his wife, or re¬ 
ceived in presents 
from any other 
but kindred. 


ANNOTATIONS. 

These terms are otlienvi.se interpreted in the compilations of other schools, as the 
Batndkara, &c. viz. Gains,] Wealth received from kindred. Rain. Itecem-d f(dm any 
person as an offering to gratify Ganrf, or some other goddess}. Vlramitr. 

Perquisite.] H ealth given to a maiden on account of soliciting her in marriage. 
Rafcnakara. 


* Vide ? 4. gdkrahna, 
f Mabeqvara, 

(a) [ Mori. Dig, 2&% '595, 596. 1 Strange’s II, L, 26, 31 






•81; The wife 
has .sole power 
over other deaci ip- 
lions of property. 


THE DA'YA-BHA'^A. CHAP; IV, SEC* I. 

But iiQL other descriptions of property excepting these two, 
the woman has the sole power of gift, sale or other 
alienation. So KatySyana “That which is 

received tyy a iriMtied woman or a maiden, - In the 
house of her husband or of her father, from her hus¬ 



band or from her parents, is termed the gift of aflhc- 


KAtyayami de 
filler gift of affec¬ 
tionate kindred. 


tionafce kindred- The independence of women, who 
have received such gifts, is recognised in regard to 
that, property; for it was given by their kindred to 
; soothe them, and for their maintenance. The power of 
women over the gifts of their affectionate kindred is ever celebrated, 
both in respect of donation and of sale according to their pleasure, even 
in the ease of immoveables” (a). 

' 22. What is obtained from kind relations, [meaning persons of 
22 . Exp&na- her father’s family or her mother’s,*J is the gift of af- 
tiou ofthetki/ fectionate kindred(6). 

But in the case of immoveables bestowed on her by her hus¬ 
band, a woman has no power of alienation by gift or 
the like(c). So Niirada declares • “ What has been given 
by an affectionate husband to his wife, she may con¬ 
sume as she pleases, when he is dead, or may give it 
away, excepting immoveable property,”f It follows 
from the specific mention of “ given by a husband 
that any other immoveable property, except such as 
has been given to her by him, may be aliened by her. 
Else [if this text forbid donation in the case of immove- 


2d. 


23, Immoveables 

f iver* to her by 
er Sbusband may 
not be aliened by 

A passage of 
Narnda proves 
ibis. 


ANNOTATIONS, 


21 . Irom lierliUsbaBd.] This reading'.of the text is conformable io the quota¬ 
tion in the Kalpatam and other compilations. Bat the .Mit&kshara reads " from, her 
brother,” bhratuB, instead of “from her husband” bhartuK, and is followed by Chan- 
de^vara and many St hers. A nother variation occurs in the first verse of this stanza, road 
bvbhande^vara Kanyaya sardbam ■« with a maiden,” instead of Kanyaya ^dpi, “or by a 
maiden.” It is censured as an erroneous reading by Vaohespafci Miqra. 

23. From the specific mention of*/* given by a husband/’j The author cd a com- 
mentary, to which is affixed the name of llaghunandana, remarks in this place, ' Hence 
it is true, that a woman is entitled to give away even immoveable property received by 
the’demise other husband/ As the doctrine, which is hero hinted, is opposed by toe 
whole current of authorities, and receives no countenance from Enghnnandana himself, 
in his undoubted work the Daya-tatva, this passage cannot be considered as of weight 
to shake the opposite doctrine, which denies the widow's right of alienation unless 
under very peculiar circumstances- The authenticity of the commentary itself, as a wont, 
of Eaghunaniana, is more than doubtful. It is of no celebrity : and is suspected to 
be the work of some later writer, who has assumed Haghunandaaa's name aud desig¬ 
nation. 


* Daya-tatva. 

f Nofc found in Nar Ada's institutes ; but cited in the, MitAkskra, RatnAkara, Sc c. 

(a) See 3 Mad. H, C, Hep. 87: 1 Strange H. L. 28.— Ed. 

(b) See I Mori. Dig. 260.— « 

(*) See 1 Mad. H, C. Hep. 91; 1 Mori. Dig, 

'■ cl . 







Other im-m^ve- 
ablestmiy be alien- 
ed. 


24. 


HINDU ; LAW-BOOKS. 


iables in general*] the preceding* passage concerning 
the power of women in respect of donation and of sale, 
“according to their pleasure, even in the case of im¬ 
moveables,” Would be contradicted. 

However, if the husband have no means of subsistence, 
•without using his wife’s separate property, in a famine 

24. In distress, or other distress, he may take it in such circum- 
& husband may stances : but not in any other case (d). So Y^jRavalkya 

declares; “A husband is not liable to make good the 
Dy l ^ parage of property of his wife, taken by him in a famine, or for 
i'ajfiayalkya'r ; the performance of a duty, or during illness, or while 

under restraintd^r KStySyana, again, denies the right 

But in no other of the husband to do so in any other circumstance: 

“ Neither the husband, nor the son, nor the father, nor 
the brothers, can-assume the power over a woman’s 
property to take it or to bestow it, If any one of 
these persons by force consume the woman's property, 
he shall be compelled to make it good with interest, 
and shall also incur a fine. If such person, having 
obtained her consent, use the property amicably, he 
shall be required to pay the principal, when he 
becomes rich. But, if the husband have a second wife 
and do not show honor to his first wife, he shall be 
compelled by force to restore her property, tnougli amicably lent to 
hire. If food, raiment and dwelling be withheld from the woman, she 
may exact her due. supply, and take a share [of the estate] with the 
co-heirs/’ 

25. If the husband, having taken the property of 

25. If $W bo his wife, live with another wife and neglect her, he shall 
neglected by her be compelled to restore the property taken by him. 
liusbiuitl, she^may jf } ie <j 0 no t give her food, raiment, and the like, that 


case* 

‘Kaiy&yaria di¬ 
rects a woman’s 
property to be 
restored, with or 
without ioterest j 
according as it 
was taken by her 
consent or against 
it. : 


exact- a provision 
from him. 


20. Conclusion, 


giv ■ ..wmgmm 

also may be exacted from Mm by the woman. 

26. Thus a- definition of womans property has 
been propounded. 


ANNOTATIONS. 

24. She may exact her due supply.] She may take wealth (for the term sva s>g- 
mfies wealth) sufficient for food and raiment, &c. She shall obtain from her husband 
so much us may be ordered by the king. But, if her husband be dead, let her receive 
an. allotment, from his co-heirs. Mahetprara. 

She may exact her own; that is, her due supply of food and raiment,. She may 
take from the co-heirs of her husband, that is, from her brother-m-W and the ^rest, a 
share, or the portion appertaining to her husband. Some interpret the text; ‘ Sue may 
exact from her husband's co-heirs her own allotment, consisting oi ioocI, raiment, &c. 
This i% however, an erroneous interpretation; for the same meaning m (Seducible. from 

arxnoi/a taV , i Citra ^ f*h'l kYSllJla , 


the single term sva, “her own.” prikfshjm 

* prt'kfbhpa. 

(f/) See 1 Strange H. L* 


f lajuavaikya, 2,148. 







of a mmm y 8 ch ildren to her depart 


1 In the next place partition of woman s pro¬ 
perty is explained. On that subject 11 aim says, 
“ When the mother is dead, let all the uterine brothers 
and the uterine sisters equally divide the maternal 
estate.”* 

Bin.ee this suggests the participation of brother and sister, 
connected in the sentience by reciprocation, although 
% >;nho- the conjunctive compound do not there occur, by 
ffchters means however of the conjunctive particle, which 
, . 1,8 bears the same import [and is contained in the text,] 


1 . M ami pro- 
pounds the sue* 
cession to a wo¬ 
man's prop city. 


^ a. iv. ^ # f \ 

the meaning oi the passage. must be this; ‘ Let sisters 
and brothers of the whole blood share the estate/ 

3v Vihaspati likewise expresses assemblage by the conjunctive 
particle in the following passage. u A woman’s pro- 
*: * v perty goes to her children ; and the daughter is a 

I atI 'koim*. sharer with them, provided she bo m-affianced ; but, if 
married/she shall not receive the' maternal wealth” 

4. Here the term children intends sons : and they 
share their mothers goods with unbetrothed daughters. 
So Qaiukha and Likhita say, “All uterine brothers are 
entitled to the wealth equally; and so are xumtar.ri.ed 
sisters/ - ’ 


4. ’yaukha ami 
Likhita ordain 
theireqaal parti¬ 
cipation. 


ANNOTATIONS. 

2 . By reciprocation.] The grammatical terms here employed, and the author’s 
reasoning,.\vill he better understood after consulting a note subjoined to the Mit&L 
sharh m inheritance (2, II.), where the very doctrine is asserted which jfimuia-vahami 
controverts. 

The conjunctive particle./} The partfete cha, with which the conjunctive compound 
corresponds m import; according to Paiiim (2. 2. 9.) 


* Muuh ® 










/&* HINDU' LAW-BOOKS. 

^|p:^ y,f>.■.: 3 ; ;H:;y W $$*illj 

5 Since the son is mentioned first in all these passages, he has a 
D. The son in- right to the .succession to his mother’s wealth, what- 
hems whether ever be his state [initiated or uninitiated*] : and the 
initialed or unitin' conjunctive particle, which likewise occurs in every 
lflte ' one of those texts, denotes assemblage. 

6, The text of A- passage of Devala is conclusive against one 

Devala is eoiielu- who persists in the controversy notwithstanding the 
sire against the foregoing reasons. It is as follows : “ A woman's pro • 
supposition, that perty is common to her sons and unmarried dauch- 
S audton? m- ters > w ' lien sh * is <Iead . 5 hut, if she leave no issue, her 
herit successive]’. husband shall take it, net mother, her brother, or 
her father." 

7. Here it is expressly declared, that the mother’s goods are com- 

7 Else the sue mon to 01(5 S0I> and unmarried daughter : and if the 

cial* right of the daughter were exclusively entitled to the 

maiden daughter whole of her mother’s estate, [notwithstanding the ex¬ 
in a particular case istence of her brother,f] the special texts of Manu and 
would not be de- others, [which will be cited]:] concerning the (Yaiitu- 
c aiou ' lea) wealth given at the nuptials, would be unmeaning; 

since she would have the right in all cases indiscriminately. 

8. But if one should propose this solution: ‘ the ordaining of 

equal partition is fit, if the brother and sister have 
8. A different, ar- alike a right of succession to their mother’s property; 
gument rejected, but, if sisters only inherit equally, or, on failure of 
them, brothers only, the declared equality would be 
impertinent, since it might be deduced, without such declaration, from 
reasoning, because no exception to it has been specifiedhe might be 
thus answered [by an obstinate antagonist :§| ‘It is no less impertinent 
to declare equality, on the assumption, that brother arid sister inherit; 
wince, their parity may be in like manner deduced from reasoning.’ 
[The antagonist might proceed to say||] ‘ Besides, how is it imperti¬ 
nent? since, in the case of brothers inheriting alone, [upon failure of 
sisters,f] the term “equal” is unquestionably pertinent, as it obviates 
the supposition, that deductions of a twentieth and the like shall be 
allowed in the instance of the mother’s estate, as in that of the father’s.’ 
Therefore, the half learned person [who argues, that the declaration of 
equality would be impertinent,**] must be disregarded by the wise, as 
unacquainted with the letter of the law, and with the reasoning 
[which has been here set forth.f-b] 


ANNOTATIONS. 

0. A passage o( Devala is conclusive, &c.j Literally, is a choker for aa obstinate 
wrestler. 

8 "With the letter of Use law.] With the text above cited. (§ 6.) prikiskpa. 

* gritekna and Aciiyul a. f frfktshria and AcByuta. % Vrfkfshna and Achjuta, 

§ Mahe^vfira, || Ibid. Ih|l. ** Ibid. ff q'rlkrshna. 






THE DA' \ r A"®®r.4 / 0Ai CHAT. TV. SEC. 11, 

9. But for the cause above stated, the son and maiden, 'daughter 
hive a likebight of succession. On failure of e ither of 
them, the goods belong to the other. On failure of 
both of them, the succession devolves, with equal 
rights, on the'‘married daughter who has a son, and on 
her who may have male issue. For, by means, of 
their sons, they may present oblations at solemn 
obsequies. 

10. Hence, [since the right is founded on the presenting of obla¬ 

tions at solemn obsequies,*] the daughters son is en- : 
10, The daugb titled to the property, on failure of the daughters 
ter’8 son mhents, above described: for the text of Manu expresses, 
in eir co. mi . « Even the son of a daughter delivers him in the next 

world, like the son of a son.”f Neither a barren nor a widowed 
daughter inherits; for these present not oblations at solemn obsequies, 
either in person or by means of their offspring. Accordingly [since 
the daughters right of succession is founded on benefits conferred 
through the means of her male issue ;j or since neither the barren nor 
the widowed daughter’s right of equal succession is recognized ,§] 
Nfcada says, “On failure of 'the'son, the daughter inherits; for site 
equally continues the lineage.” j| 

11. But, if there be a son’s son and a daughter’s son claiming the 
21 £j tev t j ie succession, the son’s son has the exclusive title ; for it 

soil 1 ;/sow. is reasonable, since the married daughter, k debarred 

from the inheritance by the son, that the son of the 
debarred daughter shall be excluded by the son of the person who 
bars her claim. 


has or may have 
issue, inherits. 


ANNOTATIONS. f. 

9. For the cause above stated.] Because the word equally 57 is not impertinent.. 
Bagb. on D&ya-bhaga. 

On failure of both of them.] Both the son and maiden daughter. MaLc^vara. 

The succession devolves—on the married daughter.J And not, as iu the instance 
of wealth given at nuptials, according to a subsequent definition of it, devolving in 
default, of a maiden daughter, on cue betrothed ; or for want of such, on a married 
daughter: since there is no authority for that order of succession in this case. Chudib 
mam and ^rikrshna. 

10. The daughters above described.] A daughter who has a son ; and oue who 
may have male issue. Mali e$ vara. 

.Delivers him in the next world.] Since the parity of reasoning holds, the masculine 


gender is not here exclusive. MaheQvara. 

XL Debarred from the inheritance by the son.] The prior right of a daughter's 
1 ^— -*■ ™— , ‘, is thus indicated ; for, m. that 


sou, m the case oi wealth which was given at nuptials, is thus indicated ; 
instance, the. son is debarred from the inheritance by the married daughb 
krshiia. 


* tpdkfshjia, 

f tyrikrshna, 


f Manu, 9.139, Vide infra. C. IX. Sect. 0. § 31, 
{ Achyutft, |t Nftrada, 13, 50. 





12, Next; tl© 
barren or widow¬ 
ed daughter suc¬ 
ceeds. 


HXiPjlSr^ MW-BOOES, 

On failure of all these abovementioiied, including the daugh¬ 
ter^ son [and the son’s grandson;^] the barren and 
the widowed daughters both succeed to their mother’s 
property ; for they also are her offspring; and the 
right of others to inherit is declared to bo on failure 
of issue, 

13. But the text of Gautama, “ A woman’s separate property 
goes to her - daughters unaffianced, and to those not 

13. Passages, actually married ;”f that of Narada, “ Let daughters 
seemingly chela- divide their mothers wealth ; or, on failure of daugh¬ 
ters, her male issue ,a passage of K£ty£yann» ".But, 
on failure of daughters, the inheritance belongs to the 
son;’ 1 as also one of Y&jnavalkya, “ Daughters share 
the residue of their mother’s property, after payment 
of her debts ; and the male issue succeeds in tlieir 
default ;’ ? § relate only to the (yautuka) wealth given 
at nuptials ; for these passages contradict the text of 
Bevala above cited (§ 0.) Accordingly [since it is in the ease of 
wealth given at nuptials, that the unmarried daughter has the prior 
right of 'succession ;||, or has the exclusive right ;f] 
Maim is explb Manu says, u Property given to the mother on her 
c ‘*- marriage “ (yautuka,) is the share of her unmarried 

daughter.”** 

14. Here yautuka signifies property given at' a marriagethe 
word yuta, derived from the verb yu to mix, imports 
rt mingling f and mingling is the union of man and 
woman as one person; and that is accomplished by 
marriage,. For a passage of scripture expresses “ Her 
bones become identified with his bones, flesh with flesh; 

skirt with skm”ff Therefore what has been received at the time of 
the liianiagc, is denominated Yautuka,|| 



ratory of the 
daughter's succes¬ 
sion..* to the exelti- 
si on. of the son, 
relate to wealth 
received by the 
mother at her nup¬ 
tials. 


11. Derivation 
and meaning of 
the term yautuka 
or yaetaka. 


.. ANNOTATIONS. 

12, Including the daughter’s son.] And the son of the soids son ; for the right 
devolves on him, next after the daughter's son, since he confers great benefits on bis 
ancestor. ^ tikis him, 

14. Here yautuka signifies, &c.] This interpretation is opposed by the author to 
that, which is proposed by the Kaipaiaru, where the term is explained as signifying 
* Savings effected by her good management out of wdrafc has been given to the woman) 
for the purpose of providing bread, potherbs. See* Achyufca, 

This alleged interpretation is not found in the Kalpataru : but the term is there 
explain#/ Wealth given to a woman by her father and the rest, at the time of her 
nuptials/ 


fj, I’ajhavalkya., 2. IIS. 


X .Natada, 13; 2. 


t Gautama, 28 , 22. 

IS (Mkishpa, 

IF Achyuta, ** Manu. 0, 13b 

ft Veda. $| This is written both ¥aii$»N, and Yautaka, Viramifroia^a, 








THE CHAP. IV. SEC, XI. 


m 


Accordingly [fii : n.ce the term signifies wealth received at the 
time of the marriage •;*] Vaalshtha says, “Let the le~ 
i;A Answering. males share the nuptial. presents (pSrin%ya) of tlieir 

VasFaht’text * 1 mo ^ iC1 ;”f For pSrinayya signifies wealth received at 
' 1 ” ■ ‘ ’ a marriage (p&rinayana.) 

18. As for a passage of Mann, “ The wealth of a woman, which 
l-G. A passage of has been in my manner given to her by her lather, 
Mauu explained. let the BrAhmani damsel take; or let it belong to her 
offspring :”J since the text specifies “ given by her 
father/ the meaning must be, that property, which was g’ven to her 
by her father, even at any other time besides that of the rmptials, shall 
belong exclusively to her daughter: and the term Br&hrnani is merely 
illustrative^ [.indicating, that a daughter of the same tribe with the 
giver inherits.^] Or, lest the term should be imperfiuent, the text may 
signify that the Brahmani damsel, being daughter of a contemporary 
wife, shall take the property of the Ksh&triy£ and of other wives dying 
childless, which had been, given to them by their fathers. The precept,’ 
which directs^ that '‘ the property of a childless woman shall go to her 
surviving husband/ does not here take effect. Such is the meaning 
of the passage.; for else [according to the pr£i!!ldm all 

the texts [which declares the equal right of the son and daughter, to 
inherit their mother’s property in certain cases,IF would be incongruous, 

17. It must not be argued, that the succession of the daughters' 
sons, on failure of the daughter, is shown by N arada 
and others [as YajfiavaIkya, &C.**] because the word 
Tissue”. is connected in eoiistraetioii with daughter, 
which is the nearest term. For the. word daughter, as 
signifying a distinct [viz. female'f+] progeny, requires a 
parent for its correlative, and must not be connected 
in construction with u son” another progeny suggested 
by the term “issue’ : since [both terms] alike [need a correlative indi 
eating the parenfc4+ 


17. The dangli- 
let's son ia not 
ifs« ant, where-it is 
said, chat issue 
male succeeds on 
failure of daugh¬ 
ter. 


ANNOTATIONS. 

Id. Wealth received at a marriage.] Aod not, as the term is interpreted in the 
Kalputaru and other compilations, ' .furniture, mirrors, combs, and the like/ <prh 
k/shna. 

According to the Vkamitrodaya, the word, as read by the authors of the Kalpatam 
nM Yivada-clum arnaui, is different from Jbeil ta- vnhana’s reading viz. parinavyam, for 
p&rinayyam. But Jimuta-vahanu’s commeutaiors have remarked no deference in the 
reading, but only in the interpretation. 

17. For the word daughter, as signifying progeny, requires a correlative.] The 
single term daughter qaimot, in the same phrase, successively signify- the progeny and 
the parent ; namely progeny in respect of the mother, and parent in respect of the male 
issue, {/dkrshna', Arc. 


* Achyuta. f Yasisht ha, 17, 40. 

§ Makeqvara, || fnkbslma, 

** Maheqvara, Tide j 13, ft ^rikxshna and Achyuta, 


if. Mafiu, a 108. 








cal sense of terifyk or other equivalent word;§ or daughter, and 

•issue, and, in , the text of KStyayana, son; j.|] may. be 
taken m their literal acceptation by connecting them with “ mother/’ 
and the word “ daughter’ is acknowledged to hear the literal sense as 
connected with the term “mother.” 

19. Neither should the construction of the sentence he alleged 


19. Nor by con¬ 
struction. 


to be "issue of the daughter suggested by the pronoun 
in, the phrase “her issue" (§13.) For ,the pronoun 
would refer to her as daughter, [not as mother;] since 
the meaning of the original term is such. 

20. Besides, the word “ daughter;” in the text of Y&jfiavaikya 

(§13), having the termination of the first or ri.om.ina- 
tlye case > the pronoun (“ their”) having that of 
reasonable. * fhe fifths ablative, cannot be connected with the term 
“issue/* by construction which requires the sixth or 
relative case. But this term governs the word “ mother” notwithstand¬ 
ing the intervention of mediate terms. Thus then, with the certainty, 
that “issue of the mother” is here intended, it is reasonable to interpret 
issue of the mother [as signifying sonlT) in the texts of N^rada and Kkfc- 
y&yana: for there can be no contradiction [since the passage must be 
presumed to be grounded on the same revelation.'***] 

21. Moreovel, conformably with the text of Baudhfiya&a “ Male 
issue of the body being left, the property’ must go to 
them fff and because [t$fc son, as immediate issue of 
the mother, is] nearer of kin [that the daughter's son, 
who is a mediate descendant; */] it is reasonable, that 
the son born of her body should have the tight of suc¬ 
cession to his mother s property, and not the daugh- 


'tl< It is right, 
that the son 
Should inherit be¬ 
fore the daugh¬ 
ter’s son. 

' " 111 


ter’s son, who is a mediate descendant not born of her person. 


ANNOTATIONS. 


21. A mediate descendant, not bom of her person.) This is according to the 
common reading of the text, n^nangaja-vyavahita-daahitra; m interpreted by Muheo- 
vara. But he notices a variation of the reading, ndbjgaja-vyavahiu-Uanhitra/wlueb he 
expounds *, A mediate descendant through the daughter born of her person/ 


*' Mahe^vara. 
t Bagh. on 3)%adVhiiga. 

| ydkxshna. 

'** yritehna and Cta4amani. 
Mahecvara. 


f yvikishna, Ckudama&i Achyitfca, 
§ ChticJAmari. 

If Mahe^vm. 

ft Yids infra. C. 11, Sect, l § k?C 









THE m'TA BIUUL. CBAP, IT. SEC. IT. 



22. Nuptial pre¬ 
sents go to the 
' ers. 


male issue.i*] 


Hence a woman’s separate property. received by lier at lie? 
nuptials, goes to her daughter ; and not. toiler sons 
[if there be a daughter :'*] a nd the text of Gautama 
(§ IS.) is intended to explain the' order of succession 
in this case [of an inheritance devolving on the iV 


23. 


23. First un~ 
affianced; next 
betrothed; lastly 
married daugh¬ 
ters. 


First, the woman's property goes to her un affianced daugh¬ 
ters- If there be none such, it devolves on those who 
are betrothed. In their default, it passes to the mar¬ 
ried daughters [as indicated by the conjunctive parti¬ 
cle in thetext.i l For the right of the female issue 
generally is suggested by the term “ daughters'’ [hi 
Gautama’s text § IS.]; and the special mention of 
« unaffianced” and " unmarried,” which follows, is pertinent as declara¬ 
tory of the oi dei* of succession [and not as a limitation of the preced ¬ 
ing general term.§j 

24. Thus Yfijlavalkya says,“ The separate property of a child less. 
24, A passage woman married in the form denominated Brahma or 

of" Vdjfiavaikya in any of the four [unblamed forms of marriage] goes 
cited. to her husband: but if she leave progeny it will belong 

to her daughter : and in other forms of marriage, [as the A<;ura, &e.,]-it 
goes to the father [and mother, on failure of issued] |i 

25. Here, in certain forms of marriage termed Bralnna, &e., what 
l , has been received by a woman at the nuptial fire, goes 

nbiiued AUa after her death, first to her daughters [not, like pro¬ 
perty received at any other time but that of her nup* 
tials, to her sons .as well as her daughters^], Again, the right devolves 
first on the maiden daughter [conformably with the text above cited -**\ 
if there be none, it descends to the betrothed daughter; or for want of 
such, it goes to a> married daughter [including even a barren or a 


ANNOTATIONS. 


22. The text is intended to explain the order of accession.] Not to exclude the 
affianced and married daughters. Aohyula. 

23. Pertinent as declaratory of the-order of succession,] Both £dktsi<m and 
Achyuta notice a variation in the reading of Jimuta-vahauPs text iu this place; but 
they deduce the same import, though in different ways. 

The order of succession is this: first the property goes to the maiden daughter; 
then to one betrothed; for she is superior to the married daughter, because she belongs 
to the same original family (gotra) with her parents. On failure of Such, the property 
devolves on the married daughter ; that is, on one who has a son, or who may he ex- 
pectecbto have offspring. It there be none such, it goes to any other daughter. Qvt- 
ktshria and Achyuta. 

24. Or in any of the four.] Including that denominated Brahma, in any of five 
unblamed loans of marriage, 9^ktehna, 


* prikfshna and Mahe^vara, 
§ Achyuta., 

m : Achyuta and pxlktih^ 


f (Mkfehna and Achyuta. 
|| Yajuavalkya, 2, 146. 


$/Achyuta, 

% ^rfktsbiu. 

1)1 











HINDLT" LAW-BOOKS. 


widowed one :*j or, on failure of all daughters, it devolves on the son. 
For the husband's, light of succession is relative to property of a wife 
who leaves no issue whatever. 


26 .. The mar¬ 
ried daughter’s 
, iffiit is even hint¬ 
ed in a femur 
text (I 3.) 


m 


26. The right of the married daughter too, on 
failure of the unaffianeecl one and the rest, has been, 
hinted by Vrhaspati using the term “ unai&mced” 

(§ 3 .) 


27. The pre¬ 
ceding passage (5 
M.) does not re¬ 
late to woman's 
properly, in gene¬ 
ra! ; but to nup¬ 
tial presents m 
particular, given 
s\t marriages cele¬ 
brated in” certain 
forms. 


It should not he alleged, that this text of [Y^jhavalkyaf 
above cited § 24.} does not relate exclusively to wealth 
received at nuptials; but is applicable to any pro¬ 
perty, whether obtained then or at any other time, 
and appertaining to a woman espoused by such forms 
of marriage. For the preceding passage,* [which m 
declaratory of a brother's right of succession,§] would 
have no pertinency, [since, even in that case, tm hus¬ 
band or the father would inherit under the te^t in 
question:|j] and it would disagree with Maim; ’for he 
says, “ It is admitted, that the property of a woman 
married by the ceremonies called Brilnna, Daiva, 
Asha, Gandharba and Pr#j£palya, shall go to her husband, if site die 
without issue. But her wealth, given to her on her marriage in the 
form called Aura or either of the other two (Mkshasa and PaisSeha,) 
is ordained, on her death without issue, to become the property of her 
mother andof her/father.”1F Here, the subsequent berms, “wealth 
given to her,” are understood in the preceding sentence. Therefore, 
by thus connecting the terms, ■ ^ wealth given to her at the nuptial 
ceremonies, &c,” the text appears to relate to property received at her 
marriage, and not generally to any property whatever. 

So Yama, saying “ Wealth, which is given at the marriages 
called Aura, &e, [is acknowledged to belong to the' 
'* s, ' f<wu parents, if the woman die. without issue,”**] appears to 
intend nuptial presents exclusively: that is, wealth 
which is given while the marriage ceremony lasts, 
having been commenced but not being finished, 

29. It must not be -argued, that the denominations of Brahma, 
29 . The texts &c. regard the woman [who is married by such cere- 
do not relate to monies ;ff and that the text concerns any property be- 


28. < This inter¬ 
pretation is eon- 
firmed by a pas¬ 
sage of lama. 


ANNOTATIONS. 


27. Any property appertaining to a woman espoused by such .forms.! The author 
is here opposing the doctrine of the Mifcakshard; as is remarked by ^dkfshna. 


* ChiviarnavH*. t (^riktshria, Chtidamani, &c\ 

X Y&jfiay&lkya, 2,145. Vide Sect. 3 § 10, § ^rikfshtia, &c, 

!( frikiiih^a and Aohyuta. IT Mauu, 0. 106 and 197. 

** Mahe$v$ra fc ff Mahc^yara, , 





any property be- 
longing to a wo¬ 
man married in 
such a form ; but 
to property given 
to tier at a mar¬ 
riage celebrated 
in. such form. 


THE BA’TA BHAUV, CHAP. TV. SEC. HI. 

longing to her; the designations being relative to the 
person :*] because there is no other rule provided for 
the descent of a childless woman’s property received 
by her before her nuptials, or after them.. For the 
rule of succession, in the case of property received 
before or after marriage, will be fully stated, conform¬ 
ably with express laws. 


SECTION TIL 


Siiceession to the separate property of a child Uss Woman . 


l . Succession b The heirs of the property of a woman who 

to a childless wo- dies childless are next propounded, 
man* ' . . . . . 

2. “ The separate property of a childless woitfan 
A passage married in the form denominated BrShma, or in any 
of - «^7 ukya a " ^ l0 ^-ur [unblamed forms of marriage,] goes to her 
g alBCltciL kusW.”+ 

The four forms of marriage, at the head of Which is that, called 
Br/thtna, are here intended. Those four are the Daiva, 
Asha, Pr4j4patya, and G4ndharb», With the Brah¬ 
ma, they make five. For Maim has specified five: 
namely “the ceremonies called Br4hma, foaiva, Asha, 
G4ndhai-ha and 'Pr4j4patya."$ Wealth, which ' has 
been, received, by a woman while her marriage in any 
of those forms is celebrated, devolves on her husband, 
if she die without issue. Here issue signifies progeny. 

4. It is not right to interpret the text as signifying, that any 
. property of whatever amount, which belongs to a 

ternfetS m ™ an married h Y of those ceremonies termed 
luted. Brahma, &c., whether received by her before or after 

her nuptials, devolves wholly on her husband by her 
demise. For the terms employed in the text (§ 2.), signifying ‘at’mar- 


3. 


3. And expound¬ 
ed. 

The nuptial pre¬ 
sents are inherited 
“by the husband in 
some cases. 


. ANNOTATIONS. 

1-hogeny,] Intending the giver of a funeral oblation. CiihdAmani. 

. b Tor the terms employed in the text indicate time.] To make the reasoning iu 
ihis place more intelligible,-it is accessary to remark, that, in the original of the pas¬ 
sage under consideration, the word has a termination (that of the seventh'or locative case,! 
wliich properly denotes the site or place of the act. Now n wedding cannot striotly J6« 


* Achyufa; f Taj naval ky a, 2. W. Vide Sect. 2 

t 'Mmto, 9, m. Vide Sect. 2 § 27 , 


21 











IS, 


Tmvnu' LAW-BOOKS), 

ria^s in. the form denominated Brahma; &e.’ indicate time : and, if the 
word Brahma, $sc„ - fin Mann’s text ■*] intended the woman [who 
espoused in such fomi.t] those terms [us expressive of the married 
person.; | would have been, exhibited in the singular number and sixth 
or relative case:, for the pronoun, denoting the woman, is exhibited in 
that case and number, in the [subsequent] passage; “ But her wealth, 
given to her on her marriage, &c." § If the time of nuptials be indicated 
th ; term as the metaphorical sense from relation to [tirnejj] present. 
But, if the woman, be intended, it has the metaphorical meaning from 
relat ion to the past ceremony of marriage. Nov/ this, being a less 
approved mode of construction, is not the proper one. Neither is it 
hue, that the terms Brihrna, ate., do signify the woman who is espous¬ 
ed ; for they are used by Manu and the rest as importing the marriage 
celebrated in such form. Thus Manu, having premised these words 
“ Now lea.ro compendiously the eight forms of the" nuptial ceremony ;”1f 
enumerates “the ceremony of Brahma, of the Deras, of the Rshis, of 
the Prajfipatis, of the Asuras, &c”** So N&ada says, “ Eight forms 
of marriage are ordained for the perfecting of the several tribes: the 
first of them is the Brahma.”ft Vishnu in like manner says, “ Mar¬ 
riages are of eight, sorts, the BriCbma, the Daiva, &c,'" ‘ 


■Hr 


5. Vhjvarupa’s 
exposition. of the 
lex i con firmed. 


5, Therefore the observation of Viqvardpa, that 
the text relates to woman’s property received at the 
time of the nuptials, should be respected. 

(>. But a woman’s property, received at a marriage in the form 
called A'sura and the like, her mother may take on her 
demise, though her husband be living ; and, OH failure 
of the mother, the father. For that order of succes¬ 
sion results from the text, “ Her wealth is ordained 
to become the property of her “mother and of her 
father.”§§ If then joint succession were intended, the 
author would have said,' “ become the property of her two parents.” 
And, as the fatherV right of inheritance is declared to be on failure of 
the mother, in the case of a maiden’s property, the same is fitting in this 
instance also. 


<5. Tirol her cases, 
the mother inhe¬ 
rit* the nuptial 
presents; ap, in 
her default, the 
fating. 


ANNOTATIONS. 

1 be site of the gift; and tlmvelore, conformably with the syntax of the language, the 
author considers time to he indicated ua a secondary or metaphorical meaning of the 
inflected word, i He supports his interpretation by an argument which, mav be Urns sta¬ 
led : Hie relation of the marriage to the time of Its celebration renders tins, metaphori¬ 
cally, the site of the donation ; and that is an easier construction than making the moral 
relation,; which results from the celebration of a marriage, the situ of the eventual 
succession. 

0. Her mother may take on her demise.J It must be conseqxxently understood, 
that the term father, in a passage of Yajnavalkya, u fn other forms of marriage, it goes 
to the father ”|||| signifies parents; one term only being retained of the phrase ‘father 
and mother/ ^rlktsh^n and Aehyuta. 

Vide Sect, 2, § 24. f ^dkxshria. | Maheijv&ra. § Vide Sect. 2. § 27. 

11 (WkkW IF Manu, 3. 20. *’* Manu; 3. 21. ff Nteda, 12. 39. 

ft "Vishnu, U, 18. fj Vide Sect. 2. § 27. (jjf Sect 2, § 24, 






7. A passage of 
Bauclhayatm oil 
succession to a 
maiden’s proper¬ 
ty 


9, Is sufficient 
on the subject. 

9. The brother 

does not inherit 
preferably the 
nuptial "present, 
as he does a uiaidU 
property. 

10. But 

10. But he 
does inherit pre¬ 
sents received by 
her after marri¬ 
age ; gifts of kin¬ 
dred, and her fee 
(cjulka) accord¬ 
ing to Y aj na¬ 
val ky a. 


7 Accordingly BaudhSyana stays, “ The wealth 
of a deceased damsel let the uterine brethren them¬ 
selves take. On failure of them, it shall belong to tire 
mother; or, if Bhe be dead, to the father. 

8. The property of a maiden has been thus 
explained, [and the subject will not be resumed under 
a distinct head**] 

9, It must not be argued, that, in this ease [of 
wealth received at nuptials]*] as in that of a maiden’s 
property, the brother has tire prior right. For no text 
ordains it: and the succession of the mother and father 
only [not the brother]] is expressly declared. 

wealth received by a woman after her marriage, from 
the family* of her father, of her mother, or of I ter h us¬ 
band, goes to her brothers, [not to her husband ;§] as 
YSjffovalkya declares : “ That which has been given 
to her by her kindred, as well as her fee or gratuity, 
and any thing bestowed after marriage, her kinsmen 
take, if she die without Issue.” |) 


11. (liven by her kindred.] Presented to her by her father or 
11. Exp tana- mother [during her maidenhood.il] lienee [since the 

iion of tiie text. words “ given by kindred” intend given by the father 
and mother ;**] their sons, who are her brothers, ai e the kinsmen here 
signified. 

12, That 

19. The inter¬ 
pretation 13 sup¬ 
ported by a pas¬ 
sage ofkaty&y ana 
concerning im¬ 
moveables. 


is confirmed by Vrddha KStygyana, who says ^Im¬ 
moveable property, which has been given by parents to 
their daughter, goes always to her brother, if she die 
without issue.” For it appears, that the brothers 
right of succession is founded simply on her leaving no 
issue [which is the case equally of a maiden, as of a 
childless wife.ff] " 


ANNOTATIONS. 


10, ‘.Received after her marriage from the family of her father, &c.j Property 
intended by the term Auvaoheya or ‘ gift subsequent* is here described by circumlocu¬ 
tion. .ChtiAamani and £rlkishna. 

11. Their sons, who are her brothers,, are the kinsmen here signified.] Conform¬ 
ably with the etymology of the term bandhava kinsmen, or offspring of (bandhu) kin¬ 
dred, explained as signifying her father and mother. 9dkishn.a and Aehyuta, 


frlkfahua and Achyuta. 
- § yriktshna Sc o. 


t Ibid. ] Ibid. 

!| Yajhavalkya, 2. 145. IT Chhlamani and ^rikisSSita, 
H 9rfktshn,i and Chtvl imnni. 








,-LA'W -BOOKS. 

r> Tn pmt'- 1-3. The remark of Vigvanipa, that property of a 

r4, ^aliiQifdhy childless woman married by any form of nuptials, 
Vigvarfipa, the from that of Brfihma to that of the Phjachas, (as hint- 
brother inherits ed by the term “always,”} goes to her brother, should 

a woman's pro- therefore be respected, 
perty. 1 

"U Since he 14* Under the term "immoveables,” the same 

inherits the irn must be true of other property [such as described in. 
moveables, he the passage of Y£jnava\kya above cited ;*| by the 
must a fortiori argument a fortiori, exemplified in the loaf and 
succeed to mere- ^taffi* 

ablest; * ' ' ■ , , > ' 

15. By the phrase "given by her kindred” (§ 10.) is signified 
Presents # ia 'k which was given to her by Iter parents during 

given io tlb wo- h 0r maiden state. For any thing received by her, 
man, when a maid- subsequently to her nuptials, is comprehended under 
en, arc included the denomination of (anvitdheya) ‘gift subsequent:* 
fV.fr u and either the husband, or the parents, inherit that- 

, c\t . v*) which was presented at the time of the wedding. 

16. Katy^yana describes a gift subsequent: a What has been 
ic K'U ■ ^Tarn’s Reived W a woman from the family of her husband, 

defmiiion^fugiffc a Hme posterior to her marriage, is called a 

subsequent.. * gift subsequent; and so in that which is similarly re¬ 
ceived from the family of her .kiridml ,, J 

17 f vrtrikrf inn , $7- From the family of her husband.] : From her 

ol the text/ " father-in-kw and the rest. From the family of her 

kindred] From that of her father and mother. 

18. The same author gives another definition: “ Whatever is 
1% Another recei ved by a woman after her nuptials, either from her 
definition of gift husband, or from her parents, through the affection, of 
subsequent. the giver, Bkrgu pronounces to be a gift subsequent ” 

19. Explanation 19- He likewise explains the fee or perquisite 
of fee or perqui- (Qulka.) “ Whatever has been received, as & price, of 
sitr by the name workmen on houses, furniture and carnages, milking 
authority, vessels and ornaments, is denominated a fee.” 


ANNOTATIONS. 

ij)„ Received of workmen!] The passage .is translated conformably to the inter¬ 
pretation of JlmUta-vahana and Ms commentators, (prikfsbnn., Acliyuta and Mahi||vkr& : 
alK | it seems to Imre been understood in the same sense by the authors of the Eatn&kara 
a ?d v hada-chanclra, But it is difficult to reconcile this meaning with the construe- 
lion of the sentence. The passage is accordingly explained in quite a different sense 
by the authors of the Smiti-chanddkA Madamratna, &c. * The price of house, furni¬ 

ture, carriages, &c. received in trust for the bride, is her fee or perquisite. 5 ' There is a 
variation in (he reading of the text adapted to these different interpretations, jfmlta- 
ViinaDa reading karminfun 'workmen; 5 and the Srarti-chaadrika, &e. harm and* works. 5 

; ' Ch Cited beforeSection 1 § 2. 











THE rxVYii mx'CA. CHAIN 


IV. SEC. III. 



V/liafc is given to a woman by artists constructing a house or 
executing other .work, as a bribe to send her husband/^/ 
m ?5 °, ther P 61 ? 0 ". [°/ h er family] to labour on such par- 

“ P ticular work, is her fee. It is the price [of labour ;1 
since its purpose is to engage [a labourer. ] 

21, Ora fee is that which is described by Vyasa, What [is 
given] to bring the bride to her husband’s house, : i» 
21. A different denominated her fee.” That is, what is given by wav 




explanation 
Vvasa. 


k 


. 22. Either way, 
property of such 
descript iou occurs 


(9u!ca) is not em¬ 
ployed in its sense 
of price, as in* 
tending a gratuity 
for the. purchase 
of a bride: such 
as is given at an 
A'gura marriage. 

1 iHi 


of bribe or the like to induce her to go to the house of 
her husbandry. 

22._ This fee, [as described in both the passages 
above cited,*] occurs indiscriminately, in any form" of 

-..... marriage, whether that termed BrShma or another. 

under every form Such, or any similar property of a childless woman 
of marriage. her brothers inherit. * 

23. But it does not intend a gratuity (Qulka) presented to dam- 
23 . The term sels at marriages called Asura and the rest. Fur that 
gratuity is restricted to the particular form denomi¬ 
nated Asura [and does not occur in the rest.+[ Ac¬ 
cordingly it is said, “The Asura marriage is grounded 
on the receipt of wealth; the GAndharba, on reciprocal 
connexion; the B^kshasa, on seizure in war; and 
the Paipcha is where the bride is obtained bv 
fraud.”]' ' ' J 

Hence, since there is no gratuity at the TUkshasa marriage, 
nor at the other [viz., the Pai^aoha marriage,§] the 
U. A propos- conclusion, deduced from association with nuptial gra- 

tlt STlol t,litvV ’ that onl y sudl Property goes to the brother as 
to' tbe case of Y as received linde f the Asura. and other similar mat- 
A'sura mid similar riages, must be rejected: as also because that is not 
marriages refuted, the separate, property of the woman; for only wealth 
received by the father or other person [who gives the 
girl in marriage] is denominated a gratuity. Thus Ma.nu says, “Bet 
no father, who is wise, receive a gratuity however small, for giving his 
daughter in marriage; since the man, who through avarice, takes a 

• ANNOTATIONS. 

20. It is the price of labour.] £ulka properly signifies price: though it has 
become necessary to translate it fee, perquisite, or gratuity. 

2h What is given to bring the bride.] Cliudamani notices a variation in the 
reading of Vyasa’s text; anitam for auetum, “what is brought [while the bride is 
feus?"* ^ tuaban<1,s “ hott *°>” of “what [is given] to bring her to husband's 

23. Occurs indiscriminately in any marriage.] The term fee does not here denote 
■4 P’c gratuity ((Jtulktt) received at an Asura marriage. (Vide § 23.) ^ifktshna. 

, 23. It-docs not intend a gratuity at marriages called A'sura.'j The author here 

refutes the ancient doctrine as set forth by ChaiUeQvara. Q'rfktslma. 


* Chudamapi. 

% lajnavalkya, 1. 61. Vide MamiJ 3. 31—3F. 
(«) I Sir. E, L, 31 .—M . 


t [Tfkishna, &c. 
§ Okfidainanii 
(F Ibid. 2y.— E ‘, 
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ex¬ 


tinction of it to 
t be single ca.se of 
aa A'fcura marri¬ 
age. 


gnitaitj, is a seller of Iiis offspring/’* Father is here a general 
pression [intending the person who gives away ,the damsel +} There¬ 
fore, a brother, or any other person, accepting a present [for giving a 
girl in marriage,} is a receiver of a gratuity. Consequently, a gratuity 
(Syulka) is that which k accepted by the father or other person [so dis¬ 
posing of the damsel] 

25. Hence [since the gratuity belongs to the giver of the damsel, 

and not to the damsel herself,}] the argument is re- 
35. Aud the re- futecl, which has been thus proposed ; that, as a wo¬ 
man’s separate property received in the form of a gra¬ 
tuity (Qulka) is possible only in an A'sura marriage, 
therefore the gifts of kindred and a gift subsequent, 
•which are specified' in the same passage .(§ 10,), shall 
also be inherited by the brother, provided they axe relative to an 
]Amm marriage. 

26. But, since property, recei ved as a fee or perquisite (Qulka) in 
the manner described (§" 18 and 21), is possible under 
every form of marriage, the brother is heir in all such 
instances; conformably with, the text [of Y&jna-. 
valkya.§ j For it contains no restriction [to any par¬ 
ticular form of marriage,jj not to that called Afsura in 
particular.il] 

Thus the text of Gautama also conveys the,same import with 
that of KiitySy&na. (§12.) It is as follows : a The 

27. A passage sister's fee belongs to the uterine brothers; after them, 

of Gautama con- j t sroes to the mother; and next to the fa ther. Some 
firms this, S a£ before her/^ 

28. The meaning of the passage is this : in the first place that 
property goes* to her brother of the whole blood. But, 

28. Exposition on failure of them, it belongs to the mother. In her 
of the passage. default , it devolves on the f ather, ft Some say before 

her. This is stated as the doctrine of others. 


26, The bro¬ 
ther is heir to the 
fee or perquisite, 
under every form 
of marriage. 


27. 


ANNOTATION'S. 


27. And next, to the father.] reads and interprets this passage 

of Gautama differently from other compilers, by whom it is oiled. The clause “arid 
next, to the father,” which friktshjtia reads in Jimula-valmna’s quotation, is not found 
in Gautama’s text as exhibited in his institutes ; nor is it noticed by his scholiast; nor 



_... RH ■ - - PHHpi 

some say before [her demise ;*] an interpretation* which, as Achyuta observes* is re¬ 
jected by Jlmhtaiyahana. • 

28. Some 3 »y before her.] Some hold, that it devolves on the father next after 
brothers; and on the mother after him. friktshna. 


* Mauu, 3. o k 


f ^rikfshrm and Achyuta. 
§ Ohudfimapi. Vide § 10. || Mahe^mra. 


. % ()iik.tshna* 
IF ^rihrshna. 


** Gautama, 28, 23, 8sc, 

i f Tills sentence is wanting in some copies of Jlmuta-Yahana* 
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THE DA'VA ^A. CHArMV. SEC. m. 

29, Therefore, the property goes first to the 
whple brothers; if there bo none, to the mother ; if 
she be dead, to. the father: but, on failure of all these, 
it devolves on the husband. Thus K£ty%ana says, 
“ That, which has been given to her by her kindred* 
goes, on failure of kindred, to her husband." 

By saying “ on failure of the kindred; 1 [or of the father and 
mother,^] the failure of brothers is likewise indicated. 
30, E&planafckm For, since the parent’s right of succession is in default 
of the. text., ~ * ~' 1L “ Mg 


29. On failure 
of brothers, the 
gifts of kindred 
go to the mother; 
or to the husband. 

So Katy&yana 
ordains. 


SO. 


the case of the loaf and staff, t 


,0$ failure of heirs cloyii to the husband, this rule again h 
provided, which Vihaspati thus delivers, “The mother’s 
sister, the maternal uncle; the father’s sister, the 
mother-in-law, and the wife of an. elder brother', are 
pronoimced similar to mothers. If they leave no issue 
of their bodies, nor son [of a rival wife,] nor daugh¬ 
ters son, nor son of those persons, the- sister’s son and 
the rent shall take their property:” 

Both son and daughter are here signified by the terms “ issue 
of the body.” For obey bar every other claimant. 

32. And ex- By “son” is meant the child of a rival wife. For a 
plained. passage of.law expresses, “If, among all the wives of 

the same husband, one bring forth a male child, Mann 
has declared them all, by means' of that son, to be mothers of male 
issue”]. -Nor is the term “son” an epithet of “issue of the body : T for 
it would be superfluous ; and the sister’s son or other remote heir 
wou}d have the right of succession, though a son [or a grundson§] of a 

mi**-* 


31 


3L On failure 
of heirs above- 
.mentioned, colla¬ 
terals inherit. 

A passage of 
Yf haspati cited. 


3± 


n temporary wife be living.. 


b3. The (laugh- 33. If there be no legitimate ,son or dan 

twj soo succeed nor a graridsou in the male line, nor a son of a rival 
on failure of the * - - - 


daughter and 
male issue- 


or 


wife, the right of succession. 


devolves on the daugh¬ 


ter s son. 


ANNOTATIONS. 

Hateyadhtfs interpretation 4 Some hold, that it devolves on the brothers, though 
the mother be living/ is thus set aside. Achy u fa. 

29, Given to her by her kindred.] Given by her father and mother. Aehynfa, 

32. The child of a rival wife.] The son of such a wife; including also the Sister 
of sutch .son : for the gender is here employed indefinitely; and, by means of her off¬ 
spring, $be becomes the giver of funeral oblations to the husband of the woman and Sis. 
ancestors to the third degree. 9vlktsbp«, 

Including also adopted sons. Achyuta, &c. 

33. Nor a grandson, nor a sou of a rival wife, the succession devolves on a daugh¬ 
ter’s son.] This passage is censured by $rikfshria; who shows by very satisfactory 

* Raglumandana, Sr. c. f Tide C. 2 § 25, X Manny 9 183. § Acbyuta, Mabe^vara, 

*1 





'HINDU* LAW-BOOKS. 


84. By the proucmu in tihe'pli'rase “ sons of those persons’ (§ 31.) 

the womanV own issue ■a.^fd the child Qif a rival wife 

* 4 y H lc are signified. Therefore, their sons have 
son of the dattgh- . i - 

ter’s son. mhm 


_ _ _ _ vrt „„ . . . ? ^ . wi 

inherit; not the son of a, daughter’s son also, for ho is 

excluded from the oblation ot food at obsequies. 

;ja. For waixt then of sons and other linear heirs as here specified, 

35. That, p.ss- > n default of brothers or other preferable claimants, 

sage does' relate including the husband, tire inheritance passes to the 
to”the right of sister’s son and the rest, although kinsmen, as the 
■‘’accession. father-in-law, the husband’s elder brother, or the like, 

be'living. ' For the text (§ SI,) bears no other import; and the chief 
purpose of indicating, under the head of inheritance, the competency 
to present funeral oblations, as is done by describing the women as 
similar to -mothers, and certain persons as standing in the relation to 
them of sons, is to suggest the right of succession to their property. 

36. Hence, since the text enumerates “ sister’s son,” &c. if the order 

of succession consequently be, first the sister’s son, 
a*' 8 .^ then the husband’s sister’s son, next the child of the 

-u-cmion f ° husband’s younger brother, afterwards the child of the 
husband’s elder brother, then the son of the brother, 
after him the son-in-law, and subsequently the younger brother-in-law, 
the right would devol ve last of all on the younger brother of the hus¬ 
band, contrary to the opin ion and practice of venerable persons. There¬ 
fore, the text is propounded, not as declaratory of the order of inheri¬ 
tance, but, as expressive of the strength of the fact, [namely of the 
benefits conferred.*] Thus it is declared by Manu, under the head of 
inheritance, “ To three ancestors must water be 
given at their obsequies; for three is the funeral ob¬ 
lation of food ordained: the fourth is the giver of ob¬ 
lations ; but the fifth has no concern with the.rn.”t In 
like manner Yaj naval kya shows succession to property 
in right of the funeral oblation : “ Among these [sons 
of various descriptions,] the next in order is heir, and 
giver of oblations, on failure of the preceding.”] The son’s preferable 
right too appeai-s to rest on his presenting the greatest number of bene¬ 
ficial oblations, and on his rescuing his parent from hell. And a. 


Passages of 
Maim, YAjfiaval¬ 
ky a shows suc¬ 
cession in right of 
benefits * confer¬ 
red. 


■ ANNOTATIONS, : 

reasoning, that the daughter’s son ought to inherit before the son of a contemporary 
wife, Achyuta considers the reading of the text to be questionable; and Mahe^vara 
pronounces it to be spurious. He also rejects the words “nor a grand sou” as unneces¬ 
sary an$,i improperly introduced in this place. Itaghiumndana, in the IKiya-tatva, 

AAn^'Ai i.^innn’-a nrmifniuil. this altogether; and the author of 


copying Jfuuta'vdhaua’s argument, omits this 
the Viramitrodaya has substituted one of quite different import. 

M 

wife are 

but to the remote terms 
Vinvimtrodaya. 


t. By the pronoun ..... .....the Roman’s own issue and the child of a rival 

re signified,! The pronoun refers not to the nearest term u daughter's son,” 
' f< issue of the body” and “ son of a contemporary wife.* 1 


* ^riltrshna and Chudamam. [1 Strange, H. L. 128.— Ed.] f Manu, 9,18d, 

J Yajilavalkya, 2 1SB. 






37. The ordei 
of succession is as 
follows,' 


the "has- 
younger 


Then the sou 
of the brother-m* 

law- 


J^xfc the sister's 


.Afterwards the 
husband’s eisfe's' 

SOIL 


passage ofTrddlm Q.itfitapa expressly provider for the funeral obla¬ 
tions of these women ; li For the wife, ofa maternal uncle or of a sis¬ 
ter's soil of a father-in-law and of & spiritual parent, of a iriead and of 
a maternal grand lather, as well as for the sister of the mother or of the 
father, the oblation of food at obsequies must be performed, v Such is 
the settled rule among those who are conversant with' the Vedas/ 

37. This then is the order of succession, according to the various 
degree [of benefit to the owner of the property*] from 
the oblation of food at obsequies. In the first place, 
the husband's younger brother is entitled to the 
woman's property; for he is a kinsman (Sapiiula,) 
and presents oblations to her, to her husband, and to 
three persons to whom oblations were to be offered by 
her husband. After him, the son either of her hus¬ 
bands elder or of his younger brother, is heir to the 
separate property of his uncle's wife.; for he is 0 , kins¬ 
man, and presents oblations to her, to her lilts band, 
and to two persons to whom oblations were to be 
offered by her husband. On failure of such, the sister's 
son, though he be not a kinsman (Sapinda,) inherits the 
separate property left by his mothers sister, because 
he presents oblations to her, and to three persons, (her 
father and the rest,) to whom oblations would have 
been offered by her son, In default of him, the son 
of her husband's sister (for it is reasonable, since the husband has a 
weaker claim than the son, that persons .claiming"under, them should 
have similar relative precedence ;) is heir to the property of his uncle's 
wile; because he presents oblations to three persons to whom they 

K were to be offered by her husband, and also-presents oblations to her 
. . and to her husband. On failure of,jjiiih, the brother’s 

tWasoii/ 6 br ° son & the successor to his aunt's property, for lie pre¬ 
sents oblations to the father, to her grandfather, and 
. lastly the aqir j lerse jf; If there be no nephew, the husband of 
her daughter is heir to his mother* indaw's property, 
since he presents oblations to his mother-in-law and'iat.hor*in*law, 

38. The text 38. This order of succession, must be . assumed § 

(§ 3L) indicates a ^(J the mention of “ a sister's son- ^and the rest (§ 

was' intended merely for an indication of tire. heirs, 
without specifying the order in which they succeed 

39. Again, on failure of these six, it must he 
understood, that the succession' devolves on the father-, 
in-law, the husband’s eldest brother and the rest, ac¬ 
cording to their nearness of kin [the nearest Sapinda. 
being the heir.t] 

40* It must not be supposed, that this text (§ 31.) is applicable 
4-0 The faili w ^ iere a .failure of kinsmen (Sapinda) exists : for, in 
of these heirs* waa this chain, of successors, the liUvsband’e younger bro¬ 
ther, and his son, and the son of .the husband’** older 
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. Iveira, 
order 
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not their 
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39. If those 
fail, the husband'^ 
father, elder bro- 
ther, &c. inherit. 
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■f Mahe^vara. 
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HINDU' LAW-BOOKS. 

, .. . . .. brother, have been specified; and the hiisbijiid’s father 

not implied in tua ^ brother, who are nearer of kin, have been 

omitted. 

41. -Therefore, the practice [of pfeietrmg the father -in-law to the 
younger brother--'in-law * or of regulating the succes¬ 
sion & the order specified in the passage above cited, 
8 31 tl which has been introduced for want of compre¬ 
hending - the text [of Vrhaspati, § 31. [ or those of Manu 
and Y &jna vaLkya,§] and of understanding the true sense 


41. A contrary 
•practice must be 
rejected as uuau- 
thorizecL 


ANNOTATIONS 


SUMMARY. 

The settled order of succession to the separate property of a woman is a?, follows. 
In the case of property left by a maiden, the right devolves first on the uterine 
brother ; or, if there be none, on the mother ; but, if she be dead, on the father. 

It is the same in respect of property left by a betrothed damsel, excepting what 
was given by the bridegroom: foe he has a right to whatever lie gave. 

In regard to the property of a married woman, which was received at her marriage, 
her mMm daughter has the tirsfc claim ; and next, a betrothed one j but, on failure of 

. I, i ° • a 1 .A. i ... 1.«. A ~ «« aoa lihnlxf in liown 4v*alr> 'oznM* 



and,' Oa failure of one, the other succeeds. Next the right derobes, in order, on the 
son, the daughter’s son, the son’s son, the great-grandson in the male line, the son of a 
contemporary wife, her grandson and her great-grandson in tlye; male line, with triis de¬ 
ference, that, according' to the author of the work (Jlniuta-valiaiia,) the right Of the 
daughter's son follows that of the contemporary wife's son. 

In the next nlaciyif the property were received at the time of nuptials ohlbbrated 
in one of the live foilrk denominated Brahma, &c„ the order of successors is hosbnud, 
brother, mother and father. But;'if it Were received at nuptials m one of the three 
forty's called A sura, &o, 3 the order is mother, father, brother and husband.. 

Then the husband’s younger brother; after him, the .so a of the husband’s younger 
brother, and the son of his elder brother; next, the sisters son ; afterwards, the bus. 
band's sister's son ; then the brother's son ; after him, the son-indaw; next, the father- 
m-kw; subsequently, the elder brother-in-law. Tn the next place, kinsmen allied by 
funeral nblalious (saphpdas,) in the order of proximity; after them, kinsmen connected 
by family (saku lyas;) and, lastly, such as are allied by similar oblations of water (tsamd* 
nodakas?) 

Jxl the case of property given by the father at any oilier tim but the wedding, a 
maiden daughter succeeds hi the first instance.$ next a sou; then a daughter who has, 
and one who is likely to have, male issue; after them, the daughter's sou, the son's son, 
the great-grandson in the male line, the soli of a contemporary wife, and her grandson 
and great-grandson in the male line : next; to these, the barren and widowed daughters 
hilierit together: afterwards the succession proceeds as before described in the case of 
property received at nuptials denominated Brahma, &c. 

Bui in the instance of property not received at a wedding, and other than such as 
is given by the father, the son and unmarried daughter iidmrU Togetheror, on failure 
of both of* them, the daughters, who have, or may have, male issue, and, afterwards, the 
son's son, the daughter's son, the great-grandson in the male line, tlie son of the eon* 
temporarv wife, her grandson and great-grandson in. the male line, are right In! claimants 
in succession ; nextTo these, the barren and widowed daughters inherit togetherand 
lastly the Order is, as before, the same with that pf property receivbd at Bnilima nuptials. 
Oi-ikishrk- 


Maheqvara. 


f ([Vtkfshria. 


| Mahe^vara* 


§ grildshrvd. 







the law, must be• rejected as destitute of reason and authority, by 
those who [like m"*] submit to demoxisttatio^ 

42, Thus has sudeessibn to the s eparate property 
of a childlesswoman been explained. 


42. Conclusion, 


CHAPTER V 


Exclusion from Inheritance. 


1. Who are 
coznpete.tit to in¬ 
herit no ay lie 
known from the 
ajnxhfiecl excep¬ 
tion of sitcli as 
.are not. 


A passage ot 
A^pastamba quoi 


This passage is read by Bailoka in a confused manner and 
contrary sense ; fc But lie, who acquires wealth by his 
virtuous 'conduct, being the eldest son, should be made 
an equal sharer With the father.” That reading is im~ 
aUtboifeecL ^ i 

3, So “ The heritable right* of one who has been 
expelled from society, and his competence to offer ob¬ 
lations of food and libations of water, and are extinct.”^ 
One, who has been expelled from society, is a person 
excluded from drinking water in company (a). 


3. Another 
parage. - 

A man expelled 
for crimes is inca¬ 
pable of ktierifc- 


ANNOTATIONS, 


* Maliepvara. 

T Cited in i.he Yiramifcrodaya as a passage of A'pa&tamba; but, in the Vivada-Ciiin* 
tfcSiftpi and Sral'ti-sara, it is referred to ^aaklia , and in the Rairukara, Bmxti-Chan* 
drika, &e . 3 to pankha and Likhita. « 

’ <#) See 1 Mori, Dig. 338.—M 











4. Yrhaspafi 
excludes the vici¬ 
ous from inheri¬ 
tance. 


HINDU' Ll'VV-BOOliS. 


So Vrhaspati j%*, “ Though bom of a woman of equal class,, 
a son destitute of virtue is unworthy of the paternal 
wealth. It is declared to belong to such kinsmen, 
offering funeral oblations [to the owner,*] as are of 
virtuous conduct. A son redeems his father from debt 
to superior and inferior beings. Consequently there 
is mo use.for one who acts otherwise, What can be done with a cow 
which neither gives milk, nor bears calves ? For what purpose was that 
soil born, who is neither learned nor virtuous ? A son, who is devoid of 
science, courage and good purposes, who is destitute of devotion and 
knowledge, and who is wanting in conduct, is similar to urine and 
excremenV , 

o. Apastamba says, <£ A son, who diligently performs the obse- 
A passage quies of his father and other ancestors, is of approved 


5. 


ok’ succession is 
the reward of be¬ 
nefits conferred 
on his father; as 
appears from pas¬ 
sages of "Mann • 


oi A pastavnba, excellence,, even though he be uninitiated : not a son 
who acts otherwise, be he conversant even with the whole Vedarf 

b. “ Since a son delivers his father from the hell called put 

6. A son’s right therefore he is named piittra by the self-existent him- 
selfr’f (a) By this and similar passages, great benefits 
are stated, as effected by means of a son. His con¬ 
nexion with the property is therefore the reward of 
his beneficial acts. If then he neglect them, how 
should he have his hire? Accordingly Manu says, 
“All those brothers, who are addicted to vice, lose 

their title to the inhentance/’J 

7. So [the same author:] “ Impotent persons and outcasts are 

7. Manu enu- excluded from a share qf the heritage; and so are per- 
merates disquali- sons born blind and deaf; as well as madmen, idiots, 
?ied persons. and dumb, and those who have lost a sense [or a Iimb.”§] 

8. The impotent person is described by Katy^yana: (t The 
S, K&ty&yana man is called impotent, whose urine froths not, whose 

defines impoter.cy. feces sink in water, and whose virile member is void 
of erection and of semen.” 

9. The term ‘ born’ is connected in construction with the words 
9, Exposition [blind’ and 1 deaf. One, who is incapable of arfciculat- 


of the text 
Manu (§ 7.) 


of 


ing sounds, is dumb, 
tible of ins traction. 


An idiot is a person not suscep- 


ANNOTATIONS. 

4. destitute of devotion and knowledge.] Some copies of Jimuta-vahana read 
generosity (dana) in place of knowledge ijii&n a or vijn'ina,) which is the reading of other 
copies, as well as of the quotations occurring in various compilations. 

7. Those who have lost a sense or a limb.] Literally an or^an; explained by some 
a sense as that of smelling, or of sight, &c., But by others a limb, as the hand, foot 
and so forth. 


f Manu, 9. 138. Yishnu, 15. 43. Tide Infra. (111. Sect, ]. § 31. 

i Manu, 9. .201. [1 Mori. Dig. 338,] 

M Putra or puitr* is formed from the root Ftr (whence the Latin pu~cr) by the 
suffix tra .—Fit. " 


* Mahe^vara. 
rf Manu, 9. 214.. 








the 'm/ ya*bh .i'oa. • ch-at>. v: 


10. Yajnavalkya says,- “ An..outaust aiyl hh issue,; an impotent 
person, one lame, a madman, an idiot, a blind man, a 
A similar person.afflicted'with an incurable disease, [as. well as 
passap of Yajiia- others similarly disqualified.] must be maintained ; ex~ 
eluding them however from participation,”* One, 
who cannot walk, is lame. 

XL 



Although they be excluded from participation, they ought to 
be maintained, excepting however the outcast and his 
soil. That is taught by Devala : “ When the father is 
dead [as well as in his lifetunef] an impotent man, a 
leper, a madman, an idiot, a blind man; an outcast, the 
otfspring of an outcast, and a person wearing the 
token [of religious mendicity,] are not competent to 
share the heritage. Food and raiment should bo 
of given to them, excepting the outcast. But the sons 
* A of such persons, being free frorn similar defects, shall 
obtain their father’s share of the inheritance/’ A 
person wearing the token of mendicity is one who has become a religi¬ 
ous wanderer or ascetic. 

12. By the term outcast, his son also is intended ; for he is de¬ 
graded, being procreated by an outcast. That is con¬ 
firmed by BaudMyan$, who says, “ Let the co-heirs 
support with food and apparel those who are incapa¬ 
ble of business, as well as the blind, idiots, impotent 
persons, those afflicted wj fcli disease and calamity, and 
others who are incompetent to the perfonxtan.ee of 
duties: excepting however the outcast and his issue.” 

13. ■ On this subject, Ntfrada says, "An enemy to his father, an 

outcast, an impotent person, and one who is addicted 
33. Nara&fe to vice [or has been expelled from society,] take no 
enumeration of shares of the inheritance even though they be legit b 
disquahhod }>eru . m hch less, if they be sons of the wife by an ap¬ 

pointed kinsman.”; 1 : 


11. Those de¬ 
barred from in¬ 
heriting should be 
maintained; ex¬ 
cepting the out¬ 
cast and his son. 

A passage 
Devala eitecVand 
explained. 


12. A soli bora, 
after the degra¬ 
dation of liivA fa¬ 
ther if an outcast. 

Baudhayaiui ci¬ 
ted. 


ANNOTATIONS 


10. As Well as others.] This is a part of the text its read by the Mit iikshara, 
8mHi-cbandrikd and Ratnakara. But Jimuta-vahana and Vachespati Mipra read aria 
1 afflicted, * in place of adyjs < others .* 

11. Excepting the outcast and his son.] Meaning a son begotten after the de¬ 
gradation of the. filter.. Qrikrshria. 

. "Wearing the token of mendicity.] The term Imgi is understood by Jlmuta-vahana 
as signifying a person who has entered into a religious order, of which he wears the 
symbol. ^ But) other compilers (as the authors of the Ilatnakara, Srarti-chandrika, &c.) 
explain it a hypocrite and impostor, or a sectary and heretic. 

13. One who is addicted to vice.] So the term, as road by -Timuia-vahana, is ex¬ 
plained by his commentator M&hegvara. In tho Praka^a it is read upapdtac’i instead of 
aupapatica, and is similarly explained/according to the quotation in the Ilatnakara. 


* YAjfiavalkya, 2. 3 41. 


f Smlti-chandrika. | Narada, 13. 21. 






,' 15. . 

tution of his text* 


l.UN,DU ; LAW-BOOKS 

K^tyayana ordains, that “ The son of a woman married in 
irregular order; and begotten on her by a kinsman. 
If, Kdtpyara is unworthy of the mheritance * arid so is an apostate 
speciucs others. from a religious order; 5 

15. If a woman of superior tribe be espoused after marrying one 
T ^ of inferior class, both marriages are contrary to regular 

nterpre- ordei£ The son of either of these women, being eshe- 
tr&ja., or issue of the wife, procreated by a kinsman 
authorised to raise up issue to the hiisbmid, is unworthy of the inheri¬ 
tance. But a son begotten by the husband himself, being of the same 
tribe, on hi* wedded wife espoused in irregular order, is heir to the 
estate : so likewise i,s a son begotten by the husband on a wife dissimi¬ 
lar in class but espoused in regular gradation. 

16. That is declared by K&tyayana : “ But the son of a woman 

married in irregular order, may be heir provided he 

V 7f kIuZ belott 8 t0 the same tribe with his father : and so may 
yaoa?" ’ J the son of a man, belonging to a different [but supe¬ 
rior*] tribe, by a woman espoused in the regular 
gradation. The son of a woman married to a man of inferior tribe, is 
hot heir to the estate. Food and raiment only are considered to be due 
to him by.Ins kinsmen. But, on failure of them, he may take the. 
paternal wealth. The kinsmen shall not be compelled to give the 
wealth received by them, not being'his patrimony/ 5 

17. A possibility exists of an impotent man, and the rest m 

above enumerated (§ 7), espousing, wives." “If the 
17. Dtequaiui* eimuc b the rest should at any time desire to 
hav/issue. 3 ^ m *wy> the offspring of such as have issue, shall be 
capable of inheriting”! Issue signifies, -offspring. 


ANNOTATIONS. 


Bat the reading, which is there preferred, as well as in the Kalpa.taru, is apapatrifa, 
signifying * expelled from society tor heinous crimes;* and the word is written avapata¬ 
ka-in the Smffci-chandrika, but interpreted in the same sense, Raglumaudana n-ads, as 
Jhu&ta-vahana, aupapatica, and expounds it‘ one stained with sins.’ 

14. Sou of a woman married in irregular order, and begotten on her by a kinsman.] 
This version is conformable to Jimfita-vahana’s interpretation (§ 15.V which is copied 
in the Yiramitrodaya. But in the Sinrii-chandrika, Ratnakara and ChinMmarii, the 
members of the sentence are separatedThe eon of a woman married in irregular 
order is unworthy of the inheritance; and so is the son of a woman espoused by her 
kinsman, as well as an apostate from a religious order.” 

Is unworthy of the inheritance.] The Rat uakara and Clunfcftmarri read narikfch&tt 
teshu karhichit, “the inheritance never goes to them,” instead of narikthan fceshu 
ch&rhatj, “the inheritance is not fit to go to them” that is, as observed in the 
•Smffci-chandrika, “ they are unworthy of it.” 

15. Begotten on a wife dissimilar in class, but espoused in regular gradation ] 
Begotten by a man of superior tribe on a woman of inferior class, (pidkfshna? 

16. Rood ami raiment onlv.l This is Jtmufca-v&hana'a reading, grasaciihadana- 
ro&trarn. But the Smrti-chanariht and Ratn4kara read gr'isacbhudiumm atyantam 
‘'food and raiment for life.” 


* CfeM&mani. 


f Maim, 0 , 203. 








Ap, v. 28 8 

18. It must not be objected, ho.w can they contract marriages, 
since the eunuch,., not being male, is incapable of pro- 
An objec- creation, and the dumb man and the rest [or those 
oswored. bom deaf or blind] are degraded for want of i nitiation, 
nvestiture, because they are unapt for [the preparatory] study ? 
uitrueh may obtain issue from his wife by means of another man ; 
a person unfit for investiture with the sacerdotal string is not 
ided from his tribe for want of that initiation, any more than a 


19. Sous ofdb- 19. Therefore the sons of such persons, being 

qualified persons either their natural offspring or issue raised up by 
inherit, if . free the wife, as the case may be, are entitled, provided 
Uom similar dc- they be free from similar defects, to take their allot¬ 
ments according to the pretensions of their fathers. 
Their daughters roust be maintained until married, and their childless 
wives must be supported for life. It is so declared by Y^jnavalkya : 

“ Their sons, whether legitimate or the offspring of 
Tim is confirm- the soil, are entitled to allotments if free from similar 
Passage defects. Their daughters also must be maintained 
0 la l navai,c .y- until provided with husbands. Their childless wives, 
conducting themselves aright, must be supported: but such as arc 
unchaste, should, be expelled'; and so indeed should those who are 
perverse”'* 

c \) Conclusion 20. Thus it has been explained, who are persons 

Xm ° ° Mmu ' incompetent to inherit. 


it hers, according as fJies 
or oi‘ a woman of anode 


* YfqiiaYalkja, 2. 142 and 1415, 
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HINDU' LAW-BOOHS, 


CHAPTER VI. 


Effects liable, or not liable, to Partition. 


1. The patd- 
Knony and joint 
stock may bo di¬ 
vided : 

As is declared 
by Katyayana. 

0'% ■$& 


SECTION L 

I. In the next place, effects which may be divided, and such as 
are exempted from partition, are here explained. On 
that subject K% r ayaaa says, “ What belonged to the 
paternal grandfather, or to the father, and any thing 
else [appertaining to the co-heirs, having been] ac¬ 
quired by themselves ; must all be divided at a parti¬ 
tion among heirs/* 

And any thing else.] Here the particle 'and’ is connected, in 
the sentence, with the term 'themselvesviz., acqvdr- 

3. Exposition ed by themselvesor, as implied by the conjunctive 
of bis text, particle, acquired by another person : but his acquisi¬ 

tion must have been made through the common pro¬ 
perty [or else by joint personal labour*]. Such is the meaning. 

3. Separate ae- 3. Manu and Vishnu declareindivisible what 

quisitiems are not is gained without expenditure. What a brother f im 
to be shared : ac- acquired by his labour without using the patrimony, 
cording t° Manu j 10 Tj , ee q hot give up without his assent; for'it was 
and Vishnu. by his Swn exertion/’f 

4 Since the patrimony is not used, there is no exertion on the 

4. Reason of side of the others, through the means of the common 
the exception property: and, since it was-obtained hy the man’s 
from participation, own labour, there is no corporeal effort on the part of 
the rest: it is, therefore, the separate property of the acquirer alone ; 
for the phrase “ it was gained by his own exertion,” is stated m a 
reason. 

5. II; must be 
an acquisition 
directed without 
use of the joint 
funds: as Vyasa 
declares. 


5. So VyAsa ordains : " What a man . gains by 
Iris own ability, without relying on the patrimoiry, 
he $ttall not give up to, the co-heirs ; nor that: which 
ie acquired by learning.’*' 




1. To the pateroal grandfather,] 
and Achyuta, 


ANNOTATIONS. 

Meaning any relation iu general, 0fk$slmu, 


* ChuAamani and ^riki'shm. 

f Manu, 9. 208. Vishnu, 18. 42. Vide lufra § SI. The second hull' of the stanza• 
is read otherwise in the Mitakshani, Ch. I. Beet. 4. § 19- 

1 35 , 


i Vide infra. 
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6. Since it is expressed in general terms, what he gains solely. 

G. Exposition by his own ability/ ail property, so acquired, being 
of tile text. his own, is not common. But, as the gains of science, 

The gates of though obtaihed by the man's own. Ability' are .. shared 
science lire ex- by parceners equally or more proficient in knowledge, 
(iepfced. ihe phrale “ nor that which is acquired by learning/* 

is subjoined for the sake of excluding illiterate or less learned parce¬ 
ners. 1 . 

7 Other sepa* 7* So Yajitavalkya directs: “ Whatever else is ae¬ 
rate gains instan- quired by the co-parcener himself without ^ detriment 
eed by Yajhaval- to the father’s estate, as a present from a friend, or a 
gift at nuptials, does not appertain to the co-heirs,”* 

8. Here, the mention of “ a present from a. friend” and so forth 

8, '.Explana- is intended for iilustmtion. only; since it.is in such 
tioii of his text. modes that acquisitions are usually made without ex¬ 
penditure. 

9 . So Manu likewise says : “ Wealth, however, acquired, by 

9. A passage learning, belongs exclusively to him, who acquired it; 
of Maim quoted, and so does any thing given by a friend, received on 
account of marriage, or presented as a mark of respect/■+ 

10. Vylsa'[delivers a similar precept :] Wealth gained by 
pxr / (r scpp.ce, or earned by valour, or received from afiee- 

lo. meo yasa. tionate kindred, belongs at the time of partition, to 
him [who acquired it;] and shail not be claimed by the co-heirsd 

I I ^ 0 f H. What is obtained through favour or the like, 

fectiorate kind* from a father, uncle, or other kind relations, is received 
red explained. from affectionate kindred. 


ANNOTATIONS. 

0. His own.] Acquired with his own wealth and by his ow f n labour only, 
^nkrshm. 

Mot common.] Not liable to be shared with the rest of the brothers, ^nktshna. 

9. Exclusively.] An illiterate person, and one of inferior learning, arc thus ex- 
copied. 9i‘ihishaa. 

On. account of marriage.] Received from a father-in-law, on account of becoming 
Ms son-in-law. pdkEshna. 

As a mark of respect.] Obtained by officiating as a priest, ^riktshiia. 

As a mark of respect at the time of giving a macllmparka. The interpretation of 
the word madhuparkika, by Medhatithi and Gov in da-raja, who explain it ‘wealth 

f lined by- officiating as a priest/ is erroneous, .since that is gained by science (See 
atyayanaf.) Kulluka Bhatta. 

11. Received from affectionate kindred.} Since property, termed Saudayika, is 
exempt from partition as being the separate property of a woman (C. 5. Sect, i, § 21.), 
the author expounds the term otherwise* Mahe$vara. 

* Ydjfiavalkya, 2,119. Vide infra. § 33. f Manu, 9, 200. Vide infra. § 31. 

■ ■ f Vide Sect. 2, § I. 
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13. What wap received at the time of obtaining a wife u here 
„ ,,. called the "wealth of it wife;” meaning effects obtain- 

o/itf-r ed rn account of marriage. Excepting these aoquisi- 
ceptingtiieabOT^ tions (§12), let Mm divide other property : for this 
other property phrase' is here understood, aa' expressed in another ;;eu- 
i«ay be divided. tence-t 

14 By these and other similar passages, the.ctreumstanoe of the 
* property having been acquired by valour or the like, 
is not 'stated as a sufficient reason for its being exempt 
aWo^t^bT'abar- from participation ; since a distribution even of pro- 
eii- ’ perty so acquired, is expressly ordained, in certain. 

M declared by eases. Thus Vyfksa' directs a partition of effects so 
Vyasa ; gained, with the use of the common goods. “ The bre¬ 

thren participate in that wealth, which one of them gains by valour or 
the like, using any common property, either a weapon or a vehicle. To 
him two shares should he given: but the rest; should 
andN&rada, share alike.” So Nfirada ordains: "He, who main¬ 
tains the family of a brother studying science, shall take, he he e ver so 
ignorant, a share of the wealth gained by science.’+ 


15 


Since the term "maintained” is exhibited in the. siu o 
'L . .. number, if the family of the brother, who is studying 
science, be made to prosper by another brother at the 
expense of his own wealth, or by the labour of his 
body, then he also has a title to property gained by 


the gains of pci- 
euce. 

: : tha t science. 


ANNOTATIONS. 


12. The wealth of a wife.]' Since the separate wealth of a wife cannot be sup¬ 
posed liable to partition, (for it is her peculiar property,) the author expounds the text 
ofc henvisc. (Jr Ikxsh m. 

14 , Ignorant,] Illiterate, ^rikrshna. 

15. Since the term is exhibited in the singular- numberA Tor it may he' infer¬ 

red from the use of the singular number, that the act is imtependent.'.of any thing- 
f)h<s. " This independency is an independent of the common property, as well as of the 
separate property of their brothers or co-heks. Hence, if the support were afforded by. 
two, or by three,"unlettered co-heirs, all these shall participate, ^rlkfslit.a/ . . 

By exhibiting the term in the singular number, an exception, to the joint property 
is indicated, and not exclusion'of dfcbor brothers supporting the family by their labour, 
nr by the expondituro of their own wealth. Hence two such brothers would also take 
a share of the properly gamed through science. Mahe^ma. 


* Narada, 13, 6, Vide infra. § 


f Narada, 13. 


i Narada, 13110 , 
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16. So [tine, same .legislator says/j “A learned man need not give 

16* .Another pas il s ^ are own acquired wealth, without his assent, 

sage df NaVada. to' an unlearned co~heix: provided, it were not gained 

by him using the paternal estate.”* 

17. The word “paternal” intends joint property. What has been 
17. The gams of gained by him without using that, a learned.man need 



ed with an un¬ 
learned co-heir. 


science need not,, not give up, against his will, to an unlearned co-heir, 
however, be star- But to a learned or instructed co-heir, he must give a. 

share of any thing acquired by him, even without the 
use of joint property. Accordingly Gautama says. 
So Gautama dcr « Bis own acquired wealth, a learned man need not 
give up, against his inclination, to unlearned co~iioirs”f 
18. What is gained by his personal labour on his separate funds, 

18. Inljerpreta- ^“1,^ own' acquired property, he need not. give 
tion of the text. rip, it he be unwilling to surrender it, unto unlearned 

co-heirs: but he must yield it to learned brethren. 

19. It relates-to 1.9. This, however, relates only to the gains of 
thevgabnrot sen- sc ience. So .KSty^yana declares: “No part of the 
with \\ p» wealth, which is gained by science, need be given by 
Katyapnm They a learned man, to his unlearned co-heirs I but such 
are ‘shared with property must be yielded by him, to those who are 
such as are equal equal or superior in learning ” 

ly or more leam- ■** 

20. The word learning, expressed in the text, [and occurring 
• 90 F^iwiiw there once only*] is connected with both terms, “equal: * 

of The text. * 1 and “ superior.” Therefore, it must be yielded to such 

as are equal or superior in learning: but those who are 
less learned, or who are unlearned, have no right to participate. 

21. Since it appears from these and other texts, that partition 
does or not take place, in the case of wealth acquired 
by science, valour or the like, according as joint pro¬ 
perty is or is hot employed; - and since this alone is 
the reason; a revealed maxim, containing that term 
only, must be inferred in words such, as these, 4 divide 


21. The essen¬ 
tial condition is, 
that -no use have 
been, made of joint 
funds. 


ANNOTATIONS. * 


16. 'Using the paternal estate.] This regards the employment of funds otherwise 
than, for food and raiment: for wealth must be used for such purposes even by a per¬ 
son remaining at home. Chudumani and priktsluia. 

17. Intends joint property.] Else, there, would be no partition, if the estate of 
the grandfather or .other ancestor were used. 

19. This relates only to the gains of science.] For any other property, acquired 
by him Self,, need not be surrendered, either id learn or unlearned co-heirs, yrfkfrhga. 

2,1. .Since this alone is. the reason,] Since the making of the acquisition wither 
without the use of such property is alone Uio reason ; since acquisition with the use of 
it is a ground of partition; and without such use, a ground of exemption from partition,, 
(^dkrshna. 


■*'Narnia, 13, IL 


f Gautama, 28, 28. 


J yi iktshnm 







A passage of 
scnptiu;<v to that 
effect may 
supposed. 


22.1 1 his is con¬ 
firmed by the Mi- 


This is precisely 


mAns/i. 


Mim&nsS] under the li 


■M 


Or the satoe meaning may be deduced from reasoning [with¬ 
out the trouble of inferring the origin of the rule from 
22 - Of ;^ iC ru J< s a lost passage of scriptvu'e^j. That, which is acquired 
oii^rcusoA*' h y a P er,son ' belongs exclusively to him, so long as be 

lives; if there be no special rule [to the contrary]: 
out where the exertion of one is merely through the joint property, 
and the other contributes to the acquisition by his person, and wealth, 
it is a rule suggested by reason, that the one shall 
have a single share, and the other two. tCence like¬ 
wise it follows, that, if the joint stock be used, shares 
should be assigned to each person in proportion to 
the amount of his allotment, be it little or much, which 
has been used. 


And shares of 
i lie gam should be 
proportionate to 
shares? of the 

stock. 


? K. Ivafy<iyiv 
?n\ provides anile 
concerning re- 
uiHtecl parceners.} 


24 Moreover the text of Ivaty^yana [is similarly 
founded on reason.] "■ When brethren separated, in 
regard to the patrimony, and subsequently li ving ane w 
together., make a [second] partition, he, from whom an 
acquisition has proceeded, shall again take a double 
share.” 


ANNOTATIONS. 


Tile general maxim which must be inferred.} - One, m above staled, which does 
not contain, the terms. f gained by valour, &c/ .'For it would be heedless trouble to"as« 
.same /.*, fonxim containing these terms, in such form as follows; * divide that which ia 
gained by valour or the like without use* 5 ^dkrshna. 

22. Reasoning- taught under the head of HoUka.] It is the 8th topic (adbikarana) 
of the 3rd chapter of the 1st book. The purport of it may be thus stated ; the HoUka 
or festival o i the spring,- (Vasautotsava) is celebrated by the Pr Achyas or eastern 
Indians; and, in like manner, other observances are peculiar to other people,: that is, 
(as remarked by commentators,) Udvtshabha-y ajnya, which consists in driving a bull 
after worshipping him, is practised by the Udtohyas or northern Indians ; and the 
A'hnlr.jubuka or worship of certain trees, or other particular objects, as deities, by the 
B.akshinatyas or southern Indians. These local usages are concluded to be founded on 


spine precept; and the precept is inferred to be a general one, not a special one restrict¬ 
ed to the particular people among whom the usage prevails. "Vide C, 2. § 40. 


23. In proportion to the amount of hiu allotment. J In the case of wealth gained 
with the use of the common stock of brothers ranking in different tribes, the use' has 
been - of four shares appertaining to the son of the Brdlimari wife, and three, two and 
oneshares belonging to the sons of the Kshatriya and the rest. la such an instance, 
their shares of the gain should be assigned in exact, proportion to their respective allot- 
men ts of the stock, fiikishna* 


* Mahe^varU;, Aebyuta, &e* 
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25. Thm is. expounded by ^rikara as signifying, 
9£. (Jrfkarats that/ ' a re-united parcener, who has made an acqUisi- 
ex position of the . tion with the use of the joint stock, shhll have two 
text< shares; and the rest, one apiece/ 

26. 



20. A gain, made 
on separate funds, 
is several proper¬ 
ty. 


Hence it appears to be the opinion both of the saint and of 
the commentator, that wealth, gained with no use of 
the common funds, appertains exclusively to the ac¬ 
quirer, even in the instance of a reunion of co-parce¬ 
ners; and that such wealth is not joint property : since 
no special allotment is directed in the case of a gain 
made without use of j oint stock. 

.27, Such being their meaning, the same is equally proper for the 
unseparated co-parcener, as for the reunited one: 

27. • The same because residence in the same abode [which implies 
h proper before a junction of property*] is equally’ pertinent as a reasron, 
first partition. w ] :ien separation lias not yet taken place, as when it 
has been annulled.- Since the text is likewise pertinent, as directing, 
that the acquirer shall have two shares of an acquisition made with the 
use of common property, it is not right to restrict it to the ease of ro- 
urdted parceners : for the reasoning, taught under the head of Hol$k&,T 
opposes that restriction. 

28. Besides, it is an uncontested rule, that an acquirer, as such , 
slip 11 have two shares of wealth gained by the use of 
joint funds (a) : for that allotment has been ordained by 
a text [of Vy tea] above cited (§ 14) in the single ea.se 
of the use of common stock. It is not reasonable to 
assign two shares only in. the instance oi an acquisi¬ 
tion made by personal exertion upon separate funds : 
but something more [than two shares jj 'would be reasonable; either 
the whole, or "something less [than the whole.§] Here, since something 
less [than tlie whole||] has not been directed either by sages'.or by 


28. An acquirer 
ndingjoinf stock 
lias two snares. 
'.Not using it, ho 
should- -have the 
whole. 


ac- 

: 


ANNOTATION S. 

26. Of the saint and of the commentator,] Of the saint; that is, of Katyaypi: 
fo**, after specifying residence in the same abode, he propounds a double share, U* the 
p>hifc stock have been used; and does not direct an.allotment in thnca.se oi wealth 
'quired with no use of common funds. Of the commentator; that is, ot ynkara: 
he ban'expressly so interpreted the text, (/ritehmi. 

27 for reasoning opposes that restriction. | As a precept of revelation is iufei> 
red in these terms, ‘the lhAkkk should be performed/ to authorize the observance oi 
that festival; mid not on© containing lire term Pr&chya mdicatmg the particular people 
who practise it: so a precept of revelation is inferred in these terms ‘the acquirer 
shall take two shares of wealth gained with the use of common property/ not one 
containing the term * reunited parcener/ as a restrictive epithet oi the acquirer. Vr'i* 
krslvna- 

28. Where that! does not exist.] Where neither the use of the joint funds, nor a 
common exertion of the vest of the brethren, exists j either of which would be a-reason 
for the participation of .the co-heirs - Qrlkrsluia, 

4 (Jrfktslma and Achyuta. t Vide § 22. J Chud-imam and pnkisbna.' 


f Ibid. 


11 Ibid.. 


(a) Bee 1 Mori Dte. 480,. Ed 







W-' The rule, that the acquirer shall ha/ve twice as much as the 
20. The rule rest, must be grounded on reasoning: otherwise, fif its 
is founded in rea- foundation in a passage of scripture is to be assumed/^ 
and reasoning is not to be taken as its ground ;*f] it 
would be necessary either to insert in the maxim of revelation in ques¬ 
tion, the condition of a gain made [by the father who is declared en¬ 
titled to two sharesor else to establish separately the title [of 
an acquirer to a double share.§] 

. Xzid the 30, It is therefore true, that wealth gained 
concluaionls true.* without use of joint stock belongs to the acquirer 
alone, not to the rest of the co-parceners. 

naxim [of scripture||] to this extent, 
what is gained by an unseparafied co¬ 
ot L© inferred For an. exception to 
1 by valour or the like [without use 
>ckif] does occur. Thus Maim isays, 
.vver, acquired by learning, belongs 
im, who acquired it: and so does any 
a fV.ond, received on account of mar- 
>f respect,So Manu and Yislum 


oi. it is ,ub 
general pile, that 
gains, made be¬ 
fore partition, 
shall be., shared. 


Let the lather reserve two shares for himself/ If then a passage of scripture be 
assumed in this form; * let; the father, who has made an acquisition, reserve two 
shares / a father, who had not made an acquisition, would not have a double share ; nor 
would, a brother or other co-heir, who was the acquirer of the property, have a doable 
allotment. The author therefore adds, £ or else to establish separately the title . 5 The 
distinct right of an acquirer, independently of paternity or other particular relation 
must be separately established. Consequently, since if. would be troublesome to infer 
a foundation in scripture on both points, it is right to ground the rule on reasoning. 
V’nTLshma. 

31. Moreover a general maxim, &c., cannot be inferred.] If the rule were founded 
( ii reasoning^ the acquirer’s allotment should be proportionate to his exertion : and a 
general direction for his taking a double share would consequently be improper. Hence 
i’ ; k right, that the acquirer’s double portion, should be grounded on a general maxim 
of revelation in these terms, * the acquirer has.two shares of what is gained before par- 
tiiibn, aurl the rest have one apiece / accordingly, it is steen in the pmetjde of the 
world, that, in the instance of wealth accepted as a present, though it bn gained with¬ 
out,, use of joint stock, all participate <>u the sole ground <>f its feeing acquired by au 
i! use-par at,ed coparcener. Weighing this opinion of f;dkara\ the author censures it.. 


i ^Hktslina, ChMamani, &c. 
If yriktshrui ami Cliu&Jmam* 
'0(>. Vide supra. \\ 7. 
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ordain, “ What a- brother has acquired by bis labor, 
arid of Mami and without, using, the patrimony, he need not give up 
Y - Ll ‘ without his Absent \ for it was gained .by his own 

exertion”* ... \ 

32. . Without using.j This is connected likewise with wealth 
3* r ‘Ex'orithr Squired by learning: for, in. such instance also,. a 
of those Uxk 51 precept, ordaining partition of joint funds be used, 

does occur. 

3*1. Thus Y^jnavalkya says: “ Whatever else is acquired by 
the coparcener himself, without detriment to the 
Passage of father’s estate, as a present from a friend, or a gift at 
Itijiiavalkya. nuptials, does not appertain to the co-heirs. Nor 
shall he, who recovers hereditary property, which had 
been taken, away, give it up to the co-parceners.: nor 
what has been gained by scienee/’f So Nfirada: ‘\E» 
cep ting what is gained by valour, the wealth of a- wife., 
and what is acquired by science, which are three sorts of property ex¬ 
empt from partition; and any favour conferred by a father/.]: Like¬ 
wise Vyasa: " Wealth gained by science, or earned by valour, or re¬ 
ceived from affectionate kindred, belongs, at the time of partition, to 
him (who acquired it,]: and shall not be claimed by the co-heirs. 5 '§ 

:> 4 , interpre- 34. Received from affectionate kindred.] Obtain- 

i at ion of the text, ed from kind relations. 

35. What is given by the pater nal grandfather, or by tile father, 
| as a token of affection, belongs to him [who receives 
•yissa of Yyasa! ^ £} Neither that, nor what is given by a mother, shall. 

be taken from him. What a man gains by his own 
ability , without relying on the patrimony, he shall not give up to the 
co-heirs, nor that which is acquired by learning.”|| 



N&rada, 
and Vyksa. 


Am&VA r mms. 

32, With wealth acquired by learning-] With the gains of science mentioned in 
the preceding text. (Mt*nu, 9, 206). priktshmw 

The term, * gains of science,’ contained m the preceding passage of Alarm, is hero 
understood. Mahe<?vara. 

One commentator reach in J imhta-vahaiu’s text arrashajyate ft is understood. 0 where 
the other reads sambadhyate 4< is connected.** lienee a difference in their manner of 
stating the same .meaning. 

A precept ordaining partition does occur,] Alluding to a passage, above cited 
(§ 16) containing the reservation, if provided it were not gained by him using the pater¬ 
nal estate. 0 Ghudhnam and ydkrshna. 

33. Hereditary property.] This comprehends any common property. The same 
rule consequently holds good in regard to the wealth of the brethren, which they them- 
selves acquired. (prlkMirm. 

Zk Obtained from kind relations.] This is not tautology ; hut merely intended to 
remind' ike-reader of a preceding remark. (Tide § 11). Maheqvapa. 


* Mann, 9, 208. Vishnu, 18. 42. Vide supra. § 3. 
t Ylij^avaikya, 2,119 and 120. Vide supra, § 7. 
t Narada, 13. 6, Vide supra, § 12, § Yide supra. $ 16. 

' cl 


Vide supra. § 5, 









i a v u . ij'v yegard'. to. 
:i or 


. of raedi- 
of the. joint 
3ther effected 


>. , ail the tribe's a»<i $11 the 
position of sncli u. ate origin,, wealth acquire 
aile (§ 31) Is er- stock, by the acquires own a; 
to ucous» ^ by-.means of any science ; or. received from affectionate 

kindred (being given by a relative;) or obtained from a friend, or at 
nuptials,.or with a token of respect: or gained by valour (that is, by 
combat or the like;) or earned by labour (that Is* by ^ agriculture; ser¬ 
vice, merchandize, &«.); every acquisition [made without use of joint 
fund#] is excepted : therefore, since there can be none other, the'XaOeg- 
ed] precept has no pertinence, 

37. . (Jr a case or two [of acquisition made with.out use. of the 
common stockf] may be,; in soroe manner, assumed, to 
37. for re a- which the .precept may relam Still those cases should 
stmfe here slated. .h^ve been declared by express words : since it would 
have been easy for the sages to have said:, * divide cer¬ 
tain property gained by an .mxseparated co-parcener and such property 
would be; readily understood under its own name ; better too than by* 
using a long and circuitous expression, like this p wealth acquired 
before partition^] other than the gains of valour, &c. [acquired without 
use of joint funds ;’§] for it is burdensome. And. if the present be in- 
tended as an exception, all the sages ought to specify every excepted 
term : for, without that, the meaning of “ other than such' 5 would be 
unexplained; and the restrictive words of the sages would conse¬ 
quently appear as idle as the prattle of children. But, if it be Intended 
for illustration, then some one instance is negligently propounded: by 
one author; and another by another writer ; and the oinission. of spe¬ 
cifying tlie whole is right. 

. 38. Therefore the maxim is, < divide wealth ac~. 

?&' Ih-cipeHy quired with the use of the common stock and parii- 

Kocki»dhfied Ufc oular t,erm,s ’ as the gains of valotir, <fec., are inserted in 
• T* . th.e texts as instances. ■ . ^ 


ANNOTATIONS. ' ^ 0 ^ 

86- The tribes.] The four tribes, Bdihmaua, fc. 

Class of mediateorigin. ] The Ambashi'ha, the Rarapa, &c. 

Glass of mixed origin.] •Rathakara, <fec. prlki’shna and Acdiynta.' 

The, alleged precept has no • pertfodnee:] The precept alleged by the opponent- 
/nust nm thus; c divide what b\ gained by- on ••unssparated co-heir,, other-than the several 
spr<j(Tied sorts acquired by valour and so. forth without use of joint funds/ But that 
lias up pertinence. It has no such object as required a precept to re a civ it- The reason 
is stated: % Since there is none other that is, since there i*. no case which was not 
pro vided for by reasoning. The .partition, of wealth gained by the use of joint stock, 
being d.edttcible from reasoning, was not a case unprovided for. (yilkfslira.’ 

%%. A ease or,two may be assumed*] * A treasure, found by an uuseparated co¬ 
parcener, is one instance j and the receipt of any thing given by & stranger, through 
ccimniheration, occurs as another. Since a partition of these gains is not deducibie 
from reasoning, for they were not obtained, by the use of joint property, how can it be 
•said, that the precept has no pertinence S The author proposes this doubt, ^rlktsLuia* 

*■ ^rfktshria and CUM&raani. f Acbyuta. j ^rikf3hna. ■' § '9rfkfr&$a. 
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$9. Not any pro- 
pyrty acquired be¬ 
fore separation. 
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39. Heitii'C the deci&rmg of property ooiriroon, 
merely because it was gained by an uusep&rated co¬ 
parcener, is not grcamcieti OB authority. 

Besides, the text of Yiijifavalkyai ( M Nor shall he who'va?’ 
covers hereditary property, &<jr* § 33) is acknowledge 
40 ^ A passage e’d by you likewise, as signifying, th.tr if one recover 
oi Yujftavulkyu khe property of the father, grandfethe) or other ances¬ 
tor, which has been taken away by any person, it ap¬ 
pertains to him alone, not to the rest. Thus, [the author]• denying the 
right of imseparated co-heirs in the property, because it hos been re¬ 
covered, although a. trace of the former right exist, deniefe the remoter 
title of the rest to wealth originally gained by the man himself 

41. . It has been said by Qrikara, 4 If wealth, acquired without 
.using tli;^ .patrimony, belong .exclusively to the he- 
41. prflctslma^s puirer, then effects, received in a present, can never be 

opinion. — -« ( *d with another brother; fen the receipt .of a 

•.prpseiio Oo t^joCiided with oxp0iY;d*kirb of pa¬ 

ternal wealth. is indeed alleged, that valuables, aro^.employed, at 
the receipt §dis, for the gratification of the donor ; as a heifer 
or the like * ra the purchase of sacrificial materials; or as milk for 
the support hie, during the sacrifice - denorniriated J yotishtoma. 
.Horn the vai 1 - 1 a hles are not employed tor the gratiticutron of the giver, 
since his grak^mtion, by^tho receipt-of other effects, .is not requisite 
"or.a donation* the intention of which is spiritual ; arc!, as the act of 
receiving is. m^ l< '9.tary, nourishment tor the person, who accepts the 
present, is not requisite, as it is during the tedious celebration of the 
Jyotishp.-ma, for hiu>. who by that ceremony seeks celestial bliss/ 



mm 



ANNOTATIONS. 

Idle as the prattle of children.] If it be severally declared 1 divide wealth other 
than the gains of science f ’divide acquisitions other than those of valour f and so forth ; 
a knowledge is not thus attained of what is meant by ‘ property acquired before par ti- 
tion, other thaa particular specified sorts/ so as to distinguish what is liable to parti- 
tipn. Consequently, since h docs not determine the proposed question whether a par¬ 
tition of such property shal^ shall not. take place, it is unmeaning} and therefore 
similar to the prattle of chik! cei1 * ^rikrshna. 

40, Denying.] If the fading bo niril^^ tra the neuter,) the text of Yap,a- 
valkyais the ageut in the 8r* :t *'~' nr ,r Van (in the masculine, ) Y5.jfiavaljE.y -a 

himself is so, '.Mallow", ...... 

, fours J lor tliefcexf, contamii . . 

•, a Oaseparate,! co ? not grated. Crlkrskna ar X * mtnoti0n > whites tqcokeirs 
.iaep^-W - . , / id Acbyuta, 

mtr qiliiYP ! 1 f.Uw Ah«tfr.iMir»f!<Vn nr f.fm fovf iu * !•_ 

at the time of 
yo of course inferred* from its 

.. . HR HI ,.. Wfocfo a bfo ; fo ■ i J 

‘ OngmalljJ W iiih no trace of a former right, .prikrahm &i M ->y t |j CcrFa 

\ • 41. As a heiter ur the like.] A heifer, one year old, is diree, , , fo 
given tor the purchase of the Sdrua or moon plant fAselepias ao.fo fo 1 ,ja fo l ? bo 
Mticrihce at which the juice of that plant is drunk. ,■ a ) inquired (oca 

A^milk during the Jyotishtoma/j A IMhamnah allowed f 0 OA . r ... , . 

the celebration of the .-fyotishto-ma, which lasts live'days. Thi| saer iftce ( 

followers oi the Vedas,for the specific reward of happiness in.dduvcu ’ *• g 


!&] 
sot sej 

For; since the construction of the text is *' L , n 
partition, that which. h. recover;; / unseparated co-iie?/ a 
being understood to piecode partition. OhudamanL 





AocordiBgly it*"is said, '< In the Kali age, jgtife are made] to a 
lollomuA 

43* And as for what is alleged [by fcko same .author], that * gra¬ 
tification is no cause of receipt of presents, having no 
43. to reply such operation, since long attendance is the cause!; 
answered. and wealth, therefore, is not the occasion of such re- 

♦ eeipt.‘ through' the. medium of gratification ;", that is 
still.more futile : for long' attendance and the rest become causes of the 
receipt of presents,- through the mediifrm of gratification ; and, according 
to the diversity of inen’s-dispositions, [gratification^] is seen to arise,- 
in the. mind of one, from pecuniary gifts ; o/’anotte; ' from long a tten ¬ 
dance or the like ; of som^ from the mere evincing of ^articular <pfali- 
ioes. If Mf.c effioct be not prdt< * .. -tta ^ *■ * s> Sn attendant circum- 

stance, it must not be thence concluded to be no since, as is 

observed accordingly, gratification is produced by mea ^ which are 
not invariable. 

44. It hats been further urged [by the same author, ; « jf pit be 


-alleged,] that wealth mediately aecOmpl^to^ thb re 
44. Hi? further eeipt of presents, being employed ckrii?g attendance 
argauicufs, since receipt cannot take place without contiguity 


ANNOTATIONS. ' V’."' '//. 

42. Expenditure of wealth by giving presents.] By present -.[ a ~ agreeable things, 
let or, if the reading be upadana (Instead of upah&ra,) by giving &c. 9iA*shna. 

Wealth received in gifts is similar to that earned by service.; gffoco a donation is 
obtained by long attendance, the expenditure of wealth is sam<sti^ es requisite for the 
support of life., ^rfirshim. 

A follower.] One constat in attendance; an earnest s 
with the terms ‘gifts are madefor it is said ‘ lit the. first 
to seek'au accepter ; in the second, they are presented ip ot. 
the third, to one who solicits them; in the fourth to a con si 

•43. Since long at : tendance Is the cause.] Since preset 
tained by long attendance^ gra ^ v '^ tls Aoes not ooerate't 


>r. This is connected 
, gifts are made by goin g 

l 5 invited for the purpose; iu 
,ant follower/*. $rlk:tanh: 

are also seen do' be ob« 
'oes not operate towards the receipt of pre 
Crikrshna. ^ - 

/] omiy through 1 ' . 

I' 1 * 1 - gratification is not unope^i medium; not by their 

a’■;,&$§ The particular dispqs^’ 
p proper disposition be wanting, graUPb.ti 1 ^ Pcrs<mjj t a 
nnoperativeness of it as a cause. But some hay, this i& 
an gratification he a cause of receipt of presents, since* 
obtained, though gratification be, produced ? (hik.tskaa, 

mablc.’j It is effected by vax ions' meaner .which are in- 
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THE DA'YA-BHAfoA. 


sec. ; l 


MOV <a<" tills be -without Bourislirnent: that is denied; for nourishment, 
used for the support of life, previous, to the celebration of a Jyotishtornfi 
or other religious eermony, would immediately serve fo.r*.that cere¬ 
mony, since the Jyotishtoma could not take place without previous 
support of life; all food would, therefore; be ijutended for religious ends, 
not for human purposes : and consequently wealth, which 'supplies, .if 
would be designed for sacrificial uses ; and the means of acquiring it 
would also be meant for the same end; and thus the maxim, that the 
acquisition ot wealth itself, and iood, arc adapted to human nurhoses 
would be contradicted^ . ' • 



;|| 


4f* 


That is most futile ; for; although it mediately contributes to 
the celebration of the Jyotishtoma, food obviously 
Itepelled. serves the -immediate purpose of satisfying' hunger; 
, and being designed lor human uses, it contributes to 

religious ends ; but there is no proof of its being intended for such, 
ends ; nor does its so. contributing operate towards such a result. How 
then -Should it follow, that acquisition of wealth, Wealth itself, and food, 
are adapted to religious purposes ? 


40. 


Hence, [because it was not intended for that purpose, though 
it contribute to the result,^' or for the reason which 
. • Pr iG ~ will be stated;!] there is no room, for the reproach, ‘ If 

non o via t * wealth be acknowledged to contribute to the receipt 
of presents, by means of nourishment previous to such 
receipt, then; since no acquisition of wealth can be made without nou¬ 
rishment from the time of the receiver’s birth, every mode of gain 
would be accompanied with detriment to the patrimony; and theses- 
taction, ^ without using the patrimony, (§ 3.) would therefore not be 
inserted* l or, lest the restriction beconie superfluous, the text is un¬ 
derstood to signify employment of wealth other than an expenditure 
oi it adapted to nourishment and similar use. 


ANNOTATIONS. 

„ P- Tkfefre is ao proof of its being’ intended for such ends.] Of its being; meant 
lor suck purpose's; of its being designed for sacrifices, ^riktskiia. 

Tor there is no proof of food being intended for such ends ; that is, for sacrifices. 
Majaeqvara. 

bio proof of the Acquisition oi' wealth being intended for suck ends; that is. for 
sacrificial uses. Achyuta. 

The commentator proceeds to notice variations in the reading of the text, which 
do not, however., materially alter the sense. 

t Hence ] Because it was not intended for that purpose, though it contributes 
towards it. Bui some interpret “ hence” for the reason subsequently stated; that is, 
lest the restriction* become, superfluous, &c. ^rlkfshna. 

. Aciiyuta is the author who so interprets it. Qkud&itt&ni rives the other oxpla- 
nation. * ■ 1 

1 ho 'text m understood to signify.] Makevara remarks with disapprobation-;?, dif- 
■ terent reading, . (vachajrirthatvat for vachauarf.hatvam ;) from which, however, by sup- 
plying'& sentence, lie deduces the same meaning* 


Glridamaiii and $rikU\\w, 


t Achyuta and Ahihe^vanu 







hik:du''l/>w-book,s. 


47. 


•>•7, What is ex¬ 
pended for nece's- 
saries, is no cause 
of an acquisitiori. 


Moreoveiv- au expenditure of Wealth Ibi* noitiishment' or other 
use, must necessarily be made even by a person re¬ 
maining at borne; and stich expenditure is not design¬ 
ed for the acquisition of wealth : but its having been 
actually intended for that purpose is a requisite [to its 
being the cause of the gam :*'] consequently the sup¬ 
position does not go too far. 

48. Accordingly [since its being actually intended for the pur¬ 
pose is positively required ; its merely contributing to 
48 Vicuat^.pa's that end is not sufficient;+ j Vigvar iipa lias said, 4 When 
opinion is couso- wealth is .not acquired by giving [or using] paternal 
property, it is declared [by the sages!] not to be com¬ 
mon, any more than wealth received on account of marriage : it 
becomes not common, merely because property may have been used 
for food or other necessaries ; since that is similar to the sucking of the 
’ bor.V] breast. 


49. So oilier ex¬ 
penditures with¬ 
out a view to 
gain. 


49. Hence, [because its being actually intended for that purpose 
is a requisite to its being the cause of the acquisition,§] 
though much wealth, belonging to the father, have 
been expended in festivity at the son's initiation, ot at 
his wedding, what is obtained by him in alms during 
his austerities as a student., or received on account of 
His marriage, is not common ; for that expenditure of wealth was not 
made with a view to gain. 

50. The purpose 50. It is, therefore, demonstrated, that wealth, 

^aiu\o^fderfch ' squired by means of joint stock used for the express 
Sqai^tion rom- purpose of gain, is common property; and no -other 
inQ.j t is so. 

51. The same import may be deduced by abridging the substance 
5L The same °£ what has been expressed, after various disquisitions. 


results from Ti» by Jitendriya, who says, * Whatever is acquired on 
teiidrya’s argu- separate funds is several property. For the sake of 
perspicuity, [gains of science and other particular 
are specified by way of example, in these and other words, 


merits. 


ANNOTATIONS. 


47, The supposition does not go too far.] There icj not ground for supposing* 
that wealth expended for nourishment, is the cause of an acquisition. Mahe^vaut. 

48. Not acquired 
that the expenditure must) 

51, Bnt even these sorts of wealth become common.] Such sorts of wealth, 
being gained by science, valour, or the like, are joint property* if attended with a suf . 
Uqient cause of a joint right. Though the wealth be of such sort, it is common property. 
<?rikrshn&. 


by Riving paternal property.] It is thus expressly declared, 
ist have been actually intended for that purpose, prltfshpa. 


* Maljetpanu 
§ Make* vara, • 


f Grlkrakna, &t\ 
1( £ritehrm. 


Muhe^vara. 






.common, if there .fee a pileient o^aje-of a joint right. This also has 
for the sake of a- reach cotuprehension, been in certain instances cl escribed 
[in the writings of sagesfj by the circumstance of joint stock used; in 
others, bv that of united exertion made;; in some, by that of common 
relation.’' ' 

* 

f The, rest cannot 
j broth qr v through 
acquired without 
-nd iudependently of the exertions 

•eipt of presents 


52, • It lias been, likewise, said by Baloka, f 
Baloka io- have.a right to wealth gained by one 
di cates a life opi- science, • >,; similar means; [being- ; 
w an *. use of joint funds, &j 

of the since there is no argument for it! 

, 58. The practice of dividing wealth gaiimd by receipt ol presents 
53 The ’.<rac- without, expenditure. of joint property, which is ob- 
ti'cc of dividing’ served to prevail among virtuous people, is not unspit- 
all presents ac- able; whether founded on .the .mutual affection of the 
counted tor, brethren, or on a manly sentiment. Or [it may be 

thus accounted for:] people, observing the partition of wealth received 
in presents, (for presents are in general gains of science ; and, as such, 
the participation of co-heirs equally or more learned is ordained by a 
passage of law, though, the property have been acquired without use 
of joint funds ;) and not knowing, that this partition of the gains of 
learning is made under a special rule respecting science, but erroneously 
supposing the partition to take effect because the wealth was gained 
by an unseparated co-heir, have done so of their own accord. It is not , 
however, founded on uniform practice. There is consequently nothing 


. A.NKOTATK 

By the (sircmufttauce of joint stock used,] 1 
pate, &<*/ (Yyasa), Vide § 14. 

By that of united exertion made.] As in the text,* If all of them, being unlearn- 
ed, &e/ •. (Mann, &,205.) 

By that of common relation.} Por.instai 
the mother/ (M&mi, 9. 104.) Vide-C. 1. § 14, 

And thus, if any thing be given to one, expressly in consideration of his being the 
son of a person named; all tjhfp sous of that person are entitled to partake. Qriktshna 
and Achyuta. 

5 If the eldest brother acquire any wealth.} If he alone acquire it by his labour 
with,a separate stock, yrlktslvna. 


The brethren partici 


After the death of the father and 




'Mfm ■ immj% law - books . 

jelatfon. of father and son., (“ As a father should protect his sons, so 
should tile firstborn cherish his youngcr brothers; and they should 
behave to their elder brother, like children to their father, conformably 
*#ith their duty- respectively”*) the younger brothers have a title in 
the wealth of the eldest, though obtained without use of joint stock, as 
they have in their father’s acquisitions. But there is this difference ; 
that*even the unlearned sons are entitled to their father's acquired pro¬ 
perty ; but the learned brothers only have a right to participate in 
the wealth gained by the eldest, 

55. This interpretation is right ; for the terms of the text would 
55. Confirma- else become unmeaning; expressing "after the death 
tion of that expo- of the father’ "if the eldest brother, fee./ "provided they 
sitkm. have duly cultivated science.’ 

50 Conclusion 56. Consequently it was an inaccurate assertion. 

Gains ^ arc not that another imsepamted brother participates, on the 
shared on the sim- sole ground, of the acquisition being made by an un- 
pie ground of par- separated co-heir, 
ceuery. ■ 


SECTION II 


Definitions of the various sorts of acquisitions, <£&., exmipi 
from 'partition, \ 


L On this [occasion, or among topics hinted/b] the gains of 
1. Gains of science are explained. Upon that subject Kitty ay ana 
science described says, “What is gained by. the solution [of a difficulty], 
by Kvityayana. after a prize has been offered, must be considered as 
acquired through science, and is nob included in partition [among 
co-heirs]. What has been obtained from a pupil, or by officiating as a 
priest, or for [answering] a question, or for determining a doubtful 


ANNOTATIONS. 

Placing brothers in the relation of father mid son.] After the death of the father; 
for the text occurs under that head. 

Younger brothers have a title in the wealth of the eldest,] ‘Not in that which is 
acquired by the middlemost <^dkfshna, 

55. Tor the terms of the text would else become unmeaning.] They would be 
superfluous, if the younger brothers had a right, simply as such, to the gains of the 
eldest generally. friktshtia. 

After the death of the father.] Hence it appears, that the ycunger brothers do 
not participate in the separate acquisitions of the ddeat, made-whde the father was 
living. CdtoluvT, <%c. 

1. On this.] Among those sorts of partible property. If the .reading be atra, 
M here ?J instead of fcatra "theref* the sense is, ‘on this opportunity/ $i$krskna. 

?{> Mauu, 9. 108. f iprlkxahna, 








THE DA'y : .l-BHA'aA. ■ CUAi> VI. SE<?/ IT. ' H$L 

a &«)ttgb dwpUiy of knowledge, or by [suiocess in] disputation, 
jperior [skill in] reading, the sages Jiave declared to 'be tin; 
gains of science and not subject to distribution. The same, rule like-, 
wise prevails in the arts; for the excess above the price [of the common 
goods], and that which is gained through skill by-winning from another 
a stake at. play, must be considered as •. acquired by science, and hot 
liable to partition. So Yihaspati has ordained,” 

2. £ If you solve this well, T will give you so 
much moneyafter such an offer, if one solve the dif¬ 
ficulty and obtain the prize, it is not subject to dis ¬ 
tribution. 

3. Second sort. 3. From a pupil] From a person instructed by 

k-apijjHl rUCl " ^ 1C ac( l u ' rer> 

wf'f s f ° r,: ' 4< By officiating as a priest.] Received as a; 

'i'ttdrtiouSraf fee or S r ^ uit T a person employing him to officiate 


2 . First sort 
A prize lor tiu: 
solwion of a dif- 


5. These are 
du.es, jiot gratiu* 
ties. 

0 . Fourth sort* 
A reward for solv¬ 
ing a mention. 


0, So, a question relati ve to science being re¬ 
solved, if any one, through satisfaction; give ally thing 
which had not been previously offered. 

Also what is obtained by clearing the doubts of one,, by whom 
i sort au been thus made: “ To him, who removes 

d ' for m Y doubts on. the meaning of this passage, I will give 
doubt- this gold.” Or [it may signify a fee, such as] the sixth 
or for part or the like, received for a correct decision between 
itugau two litigant parties, who apply for the determination 
of a dubious and contested point* 

Likewise, what is received in a present or the 

in the sacred ordi- 


S, Sixth sort 
A reward for dis¬ 
play of science. 


like for displaying his knowledge 
nances and so forth. 


ANNOTATIONS. 

The excess above the price.] Having taken gold or the like belonging to the joint 
stock, and having made bracelets or similar things, the value, which is tints supecadded 
by the skill of the artist to the price of the gold, &c., is an acquisition made through 
science, priktsbna. 

By Winning a stale at piny.] A wager, previously staked, which is woh by superior 
skill in play yriktsima. 

5. These arc fees.] To obviate the seeming tautology in the subsequent mention 
of a present obtained through the display of. ieamuig, after noticing a reward foil resolv¬ 
ing well a difficult question ; the author says 4 it is a fee, not a present/ It is not obtain¬ 
ed by the mere acceptance of a gik* ^rfklshna. 

A question relative to science being, resolved.] 4 proper answer having been 
given to 0 question proposed* 




9. f&vcnlhsorb 
A prize gained or 
stake won m a 
di p it lion- 

\ Q, Eighth sort 
A prize for read¬ 
ing. 

1L ‘Ninth sort 
The gain of a skil¬ 
ful artist. 

1& Tenth sort, 
A stake won by 
skill in play. 


m 


HINBXT' LAW-I-WKS. 

ih Bo, in a .contest between two persons respect- 
mgxtheir knowledge txf scored ordinances, or in any 
other controversy whatsoever concerning their res¬ 
pective attainments, what is gained by surpassing the 
opponent.. 

10. Likewise, where a single article is to be given, 
and there are many competitors, what is received for 
reading in a superior manner. 

11. Also,, what is gained by painters, goldsmiths 
and other artists, through skill in the. arks and so 

form. ; AaAA" 


12. Iri like manner, 
another at play. 


what 


is won by beating 


.All this is exempt from being shared with the rest of the. co¬ 
parceners. The meaning is as follows: whatever is 
13, They are acquired by any [.skill or] science, belongs to the ac- 
m gmerafexempt q U i re r, not to the rest. For .illustration only, it has 
been stated at large by K£ty#yato, to obviate the 
error of Qrfkara, and others. 

14. Hence, [since it is enumerated by K&tyayana among the 
gains of science ;*). what is obtained in a present by 
Hi So is any displaying. and making known his own knowledge, 
proven': toakarn- j s also an acquisition made by science; for a present 
is given to a learned man on account of his learning: 

.15. So Yama; 14 A man endowed with science, regular in [the 
performance of his] duties, contented, patient, with 
15. Yama do- subdued passions, of strict veracity, grateful, dis- 
of 4ft?° n interested, kind to cows, ' careful of them, generous, a 
ty o 6 i performer of sacrifices, and a priest, the sages pro- 
Bounce to be a worthy object. But a present shottfd not be conferred 
on such as. neglect rigid observances, or are. ignorant of holy texts, or 
merely live by their class : for a stone transports not a stone [over the 
stream] A 


ANNOTATION'S. 

9„ "Gained by surpassing the opponent.] Received on terminating the content by 
demonstrating the proposition: having been previously staked by ilie dispufnuf,. at 
being generously given by the king, ^rtkrshria. 

13. Tor illustration.] Tor an example.of wealth gained by science Without tme 
of joint funds. <^rikrshna and Achy ut.fi. 

The error of <?rllcara and others.] Their mistake in supposing an acquisition to 
be subject to partition simply because it was obtained by an nnaeparated co-parcener., 
^rikxslnia. 


* ^rtktshna and Achynfa, 






Tin? present . H>* For. ifc is-in right, of his'learning, that he is 

** S'hvi; a fit object of gifts; afid unlearho'd mcm are unworthy* 

count oi iwuirig-, objects. 


m 


Hence, what Las been alleged by some one, that the gains of 
science signify such gifts [only]* as are received on 
(7. A different account ot teaching ; must be rejected as having' been 
u,uh ruutou re $fiJd for want of seeing the text above client: and 


luted. 


because the word science (vidya) being derived freon 


the root vid to know;, signifies any knowledge [or skill, j 


18, .As for what is objected by (JHkara, that i by pronouncing 
18. CMkarAs wealth received in presents to be the earning of science,. 


objection repelled, receipt of presents, instruction of pupils, and assistance; 

in sacrifice, are confounded i that is , very futile, 


since, although presents and the rewards of teaching and assist¬ 
ing in sacrifices, and other particular sorts, be connected as being equally 
gains of science ; yet tlie several sorts are not confounded: for still the 
rewards of teaching and of sacrificing' are not presents ; and it is an 
ui icon tested truth, that a black bulb a red or a pied one, or other in¬ 
dividuals, though equally bulls, are not confbunded. 


19. 


Accordingly, [ns they are not confouncled/h or because things 
■ genetically similar are specifically different therefore,] 
since [it may be asked]< how does the sage, by pro¬ 
nouncing what is received from a pupil or for officiat¬ 
ing as a p riest to be the earning of science, fail in -dis- 
crpinnating the rewards of teaching and of sacrificing f the allegation 
| of their l>eifig conroii.uded,§J merely by way of offering- an • objection, 
.must be rejected 


20 . 


KS.tySyana propounds the gains of valour, &c. 4,f When | a 
>, . . soldier] performs a gallant action, despising danger ;. 

JtJn ° ° favour is shown to him by his lord pleased with 

that action ; whatever property is then received by 
him, shall be considered as gained by valour. That 
and vvnat is taken under a standard, are declared not to be subject to 


20,. . 
valour describccl 
by Kaiyayana. 


fi 


ANNOTATIONS. 


Pi 




m 


m 


il 


8 * 



.17. For want of spring the text above cited.] Meaning the text of Kaiyavaua. 
(§ L) ^rlkirirua. 

It must be rejected as inconsistent with the sense of ike above cited text of Yama. 
(?. lA) ArJahe^vara, 

1 hi*": cohittientator appears to have read vaehan&rihMar^anat c from seeing the 
purport ol the text .; j h>, place of vnchaiiadar^aiicit ■ for want of seeing* the text7 

V*; By pronouncing wealth received hi. presents to be the earning ot science. ] 
£<\ru S nieaimii? is.. li the tee lor sin lir> o ii..... ... i. 


n ,, . > •’ ».. r t 7& , , , 'T ■ . r lcolut '° w . «« «<uy uuiiuug oi science, i 

yu-vara s meaning is, - to at, tf the tec lor assistance in sacrificing be a'gain imkle through 
science^ because it is by science that, the roan. Was fitted for ofkeiuting;' and if the reward 
oHeachmg and the receipt of presents be so likewise v then all three, being the gains of 
science, are coidounded, frikisfepa. ' 


# Crlkfshn**, 



m 


f Achyuta, 

if®"** 




§ ^eskishna. 
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HIN3>U ; LAW- EOO'K.S. ' * 



. . . . . ..... ... .. .., . .. 

21., Nuptial 21. “ But wealth received on account of marriage 

presentB explain- is considered to he that which lias been accepted with 
ed by the same a wife, 
author. 


22, The meaning is, received at ; t3he time of ac¬ 
cepting a bride- 

23, So Mami and Vishnu state other sorts of 
property exempt from partition. “ Clothes, vehicles, 
ornaments, prepared food, 'water, women and furniture 

ed by M;mu and for repose or for meals, are declared not liable to dis- 
Vision. tribution.*” 


92. Exposition 
of the text. 


23. Other sorts, 
not liable to;., par- 
tit ion, enumerate 


24 Explanation 24. Clothes,] Personal apparel and raiment m- 

of the passage, tended to be vrom at assemblies. 

Vehicles.] Carriages or horses and the. like. 

Ornaments.] Bings and so forth. 

Prepared food.] Sweetmeats, &c. 

Water,] Contained in a pond or well; as suited to use. 

Women.} 'Other than female slaves.. 

Furniture for repose.or for meals.] Beds and. vessels used for eating 
and ripping [or drinking] and similar purposes. 


ANNOTATIONS. 

A Mack hr 11] Nila, the term here used, signifies blue, and is frequeni ly em¬ 
ployed in the sense of black ; but. the sort of bull intended by that term, in the Bclee- 
tirm of a steer to‘be consecrated and let loose at obsequies ancl on certain other occasions, 
is one of a red colour, with brown head and tail, and with : while .hoofs and horns. 

A red one.] Kapila: Whom applied to a cow, this term signifies one of the colour 
of lac dye, with black tail and white hoofs. 

22. Ttmived at the time. of.accepting a bride.] This is indefinite ; for the same 
must be likewise understood of other property received in consequence of becoming a 
.-jon-mdaw'. ^rikfshpa. 

24 Suited to use.] Adapted to employment. As much should be taken by 
each person as will supply his wants. There is not, in -tliib instance, a restriction of 
equal shares. Qrikfslina. 

Or,her than female slaves,] Since the partition of a female slave is directed by 
Vihaspati. ( ec A single female slave should be employed in labour, in the house of the 
several, co heirs successively, &c.”f) .the. author says, v other lima-female slaves.’ 

Female slaves.] Meaning, women kept for enjoyment. MalieQvara. 

Accordingly Gautama. 1 says, ;t No partition is allowed in the case of womer com 


necied 


one of the parceners].”]: Achyuta. 


Furniture for repose, &a] The words are yogadcslicma-pracluiran eh a. The Uht- 


Manu 9, 219. But not found in Vishnu’s Inslifutcs, f Vide 0. 1, 

j Vide Mitaksliarn, C. 1. Sect. 4. * 22, 


4 10. 









THE DA'\ r A.~ JJIIA'G A. OKA T. VI. SEC. 1L . 

• • 25. So; Vyisa : “ A, place of sacrifice,'; a field, a vehicle, dressed 
S5v VyAsaenu- food, water and women, are not divisible among 
mwatesexcepted • kinsmen, though }transmitted] for a thousand gene- 
articles. rations, 

26. A place Of .sacrifice,] The spot, where sacrifices are per- 
2 " lui -rw ^ ormec * 5 or else ah. idol : not wealth obtained by sacri- 

ialbii of the text 5 for that has. been noticed as being the earning 

of science. 

27. '.Thus K^tyftyana: “ The path for cows, the carriage road, 
27 KMy&yana c h->thes, and any thing which is worn on the body , 

specifies other ex- shorn id not be divided; nor what is requisite for use, 
cm pled articles. or intended for arts : so Vihaspati declares ” 

23* Requisite for use.] What ?s fit for each person's use; as 
. u r . books and the like in the study of the Vedas, &x\ 
of die pas8»re. m ^ ^Sall not be shared by ignorant brethren. So 

D * .what is adapted to the arts, belongs to artists ; not to 
persons -'ignorant of the particular art. 

29. Also and Likhita: “ No. division of a dwelling 

takes place ; nor of water pots, ornaments, and things 
not of general use, nor of women, clothes, and channels 
for draining water, Praj£pafci lias so ordained.” 

30. A house, garden or the like, which one of the co-heirs had 

‘30 yi' constructed within the site of the dwelling place, 

tkm of ihtilxlT ^ ttr ***f .^he father’s life-time, remains his indivisible 
property : for his father has assented by not forbidding 
the construction of it.(a} 

31. So, eveil property inherited from the paternal grandfather, 
31. Hereditary which has long been lost, and is not recovered by the 


29. $ankba and 
Likhita exempt 
certain articles. 


'■property recover¬ 
ed is in certain 


rest through inability, or through aversion from [the 
efforts requisite for its] recovery, belongs exclusively 
caics exempt to the father, if recovered by him on his own funds, 
and by his own labour ; and is not common property. 


ANNOTATION^ 


n/ikara expounds yoga-Ubema the counsellor and priest; and pracMra the |>ath for 
cows and ether cattle, &c, Achyuta. 

These terras are otherwise explained in the MitaksharA. 0. L Sect, 4. § 23. 

28* As books, At..] If there be other effects of equal value with the books, these 
shall he retained by the learned brethren; and other chattels shall he taken by'the 
illiterate coheirs.. This must bo inferred. Else, if the hereditary property consist in 
books only, the illirei .be heirs might be deprived of subsistence, if they had no right of 
participation. frlfcishua. 

29. Things not of general, use.] As books for illiterate persons and so forth. 
^rikHima. 

Channels for draining water,] Baghumimlana, reads a pare pmchdra^raijiyanain 
{ water 4 vessels and roads f in place of apam praohdrarthanam, ' eiumnds for draining 
water/ 


(a) See 1 Mori, Dig. 480.—^ 
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HINDU' LAW-BOOKS. 


32. As declar- 82. . Thus Mamt ordain.-.“ If - a father recover 

cd by Manu. the property of his father, which vemaihed vmreeovered, 
Such property he s j,ail not, against, his will, share it with the sons, 
person recoverin'" silice in faefc it was acquired by himself.”* 

it , V " ' ' ’ « 't " '• ,, :■ 

83. Property appertaining to his father, not recovered bv the 

sons; not retrieved by them. The other read mgs, 
tiolncf tex? a *' aT ^ lY % a aml a^vSpyam [in place of anavAptaru,]. 

84. Yihaspati says, “ Over the grandfather's property, which has 

24. Vrhaspafi been seized [by strangers] and is recovered by the. 

declares property 
gained or recover¬ 
ed exempt from 
partition \ but af- 
ter the demise, of 
the acquirer, it is 
equally divided,, 

35. Exposition 
of the text: 

30. And of the 36. In both texts, the term “ father” is indefinite 

preceding parage for a reason [of the precept] is stated ; " since in fact 
0 32 ’) it was acquired by himself 1 ” (§ 32.) 

37. The rule 
is the same in re¬ 
gard to property 
recovered and ac¬ 
quired. Except 
land; 


father through his own ability, and over [any thing] 
gained by him through science, valour or the like, the 
fathers lull dominion is ordained. He may give it 
away at his pleasure, or he may defray his consump¬ 
tion with such wealth; but, on failure of him, the sons 
are pronounced entitled to equal shares; 

35. Through his own ability.] The author thus 
indicates a separate personal exertion. 


87. Thus the rule must be understood in the 
instance of any such hereditary property, other than 
land, exactly as in the case of property .not hereditary, 
but acquired by the man himself. 


38, gankha propounds a special rule regarding land. “ Land, 
88. Cankfia inherited in regular succession, but which had been 
provides a rale for formerly lost, and which a single [heir] shall recover 
one. case of land. solely by Ms own labour, the rest may divide accord¬ 
ing to their due allotments, having first given him a fourth part” 


ANNOTATIONS. 

33 The oilier readings arc unfounded.] For, according to one reading, some- 

tiling must be understood; and according to the other, a term must be taken in a 
secondary acceptation* £rik*shna. d ; 

34 Equal shares,] The specifying of equal shares forbids. the' deduction of a 
twentieth pari, for the eldest. Chudamani and ^rikfcdina. 

been 
lion 

chandrikl 

distribution of sttch wealth. 3 



* Maim , 9. m 







THE DA'VA-GIU'Gi. CHAP. VII. 


39. By the term “ solely" the author intimates, that ueitljer 
common funds were used nor joint personal exertions 
made. Still it does not become the separate property 
of the person retrieving it; but a fourth part of the 
land recovered must he given to him in addition [to 
his regular allotment:] by force of the word land ; and 
because there is no reason for supposing it to be vague. 


39, Tlie acquir¬ 
er has a fourth 
part in addition to 
Ids own regular 
share.; '; 


t 40., Consump¬ 
tion. 


40 Tints have been explained both, what is di ¬ 
visible and what is exempt from partition. 


CHAPTER VII. 


On jflti participation of sons Horn after a partition. 


Maim, ile- 1 . The share of a son bora after the partition of 

bo'rn’ after rarti- estate is now declared. On that subject Manu mid 
fcion is heir to his Nsfeda*say, “ A son, born after a division,.shall nlbne 
father; or shares take the paternal wealth ; or lie shall participate with 
with re-united such [of the brethren,] as are reunited with the 
brethren. fin f.W ” 1* 


2. It the father, having separated his sons, and having reserved 
S. Interprets- tor himself a share according to law, die without being 
tion of the text, re-united with his sons; then a son, who is born after 
the partition, shall alone take the father's wealth ; and that only shall 
be his allotment. But, if the father die after re-uniting himself with 
some of liis sons, that son shall receive his share from the re-united 
co-heirs. 


3.. Gautama 
it Iso pronounces 
him Heir to his 
filth or*? share. 


3. Thus Gautama says : li A son, begotten alter 
partition, takes exclusively the wealth of his fether.”f 


ANNOTATIONS. 


39. In addition J The meaning of the text is, ‘haying given a fourth part of the 
land in addition, to the person who recovered it, ailthc co-heirs, together with him, 
f,hall take equal shares. 5 It is not understood from the term •“ I he rest/' that a fourth 
part only shall be given to him: for it would be an miequ»l rule, since the person, *e- 
cavering the laud, would receive less than liis co-heir, if there be one of two fc&uers 
unconcerned in the? recovery, pdkfshna, 

2. Having reserved a share according to law.] It is thus hinted, that, if the father, 
through igaoraiic© of the, law, have made a partition in which he took a very small share 
for himself, his son, afterwards begotten, shall receive a due allotment from. the bre¬ 
thren, yrlkrahna. 


■* Manu, 9.’216. Nfcaiift 13. 43. 


t Gimtama,.-M 27. 









HINDU'' LAW- BOOKS, 


4. He, of whom the conception was subsequent to tfte division q| 
the estate, is a son begotten after partition; being; 

4. Exposition procreated by a person, who is separated, [from' eor. 
of the passage. parceners:] for, without conception, there is no pro- 
croafcion. Therefore., if the sons were separa ted [from 
the father,-] while bis wife was pregnant but not known to be so, the 
son, who is afterwards born [of that pregnancy,] shall receive his 
share from his brothers. 


Not one only, but even many, sons, begotten after partition, 
rpjfa samc shall take exclusively the paternal wealth. Tims 
Vrhaspati says: “ The younger brothers of those, 
who have made a partition with their father, whether 
children of the same mother, or of other wives, shall 
take their father's share. A son, born before partHiou, 
has no claim on the paternal wealth; nor one, begotten 
after it; on that of his brother.” 


5 . 

holds good, if 
there be 
thaiii one such son. 
A passage of Yx- 
liaspufci cited. 


6. One, bom previously to the partition, fa not entitled to 
. And 


the 


ei¬ 


ther passage quo- 
' ted.. 


paternal estate: nor one begotten by the separated 
father, to the estate of his brother. So the same 
author declares : “ All the wealth, which is acquired 
by the father himself, who has made a partition with 
lias sons, goes to the son begotten by him after the partition. Those, 
born before it, are declared to have no right; as in the wealth, so in 
the debts likewise, and in gifts, pledges and purchases. 

7, Under the term “ all,”, wealth, however considerable, which 
7, And expound- fa acquired by the father/ goes to the son begotten by 
eel him after partition. 

8. A further 8 . f< They have no claims on each other; 
passage cited. for acts of mourning and libations of water,” 


ANNOTATIONS. 

L Shall receive his share from his brothers.] This must be understood v/herc 
I he father remains separate, having reserved for. himself what ought to be reserved by 
him, and having given the residue to his sons. But, if the, father be dead, the shares of 
him and of the brethren must be thrown together, and divided, according to law, by all 
the brothers. However, CluUamani directs a new partition by mixing the whole of the 
effects, although the father be living; because the double share, or other allotment 
reserved by him, was not according to law. In the case supposed, if n share were previously 
set apart for the child in the womb, the. wife's pregnancy being known, &U shall parti¬ 
cipate in the father's allotment [after bis demise,] provided there be no son begotten 
afe this partition. But, if the father himself, though.apprized of the pregnancy, have 
given shares to his sons, in virtue of his power as .owner,; the child in the womb has no 
light to participate, since their property in those shares is complete: lie has a right 
ofay to the father's allotment; and, if there be u son begotten after the partition, he is 
entitled to partake equally with him. yriiftsbna. 

6. Which is acquired by himself.] It is thus intimated, that what is acquired, 
through personal labour, on separate funds, by the father who is re .united after parti¬ 
tion with another son, belongs also to the son begotten after the partition; and not to 
the re-united parceners, (JVtkMhnfa ( 




THE pA'yA-BHA'OA, CHAP. VII. 


<9 indexplaii,^. 9 - % specifying "Acts of mourning and liba- 

tjoris of water ’ only the author excludes the remoter 
pretensions to a participation in wealth. 

* 10 , This h applicable only to the case of wealth acquired by the 
father. But, if property inherited from the grand- 
father, as land or the like, had been divided, lie may 
take a share of such property from his brothers: for 
partition of it is authorised, [only] when the mother 
becomes incapable of bearing more children. [Conse¬ 
quently, since the partition is illegal, having been 
made in other circumstances, it ought to be annulled.*] 

XL Vishnu au~ 11. That is declared by Vishnu : “ Sons, with 

thorites his parti- whom the father has made a partition, should give a 
cipatioa. share to the son bom after the distribution.*^ 



10. If land, &c, 
have been divided, 
and the son mb- 
aeq neatly barn 
takes nevertheless 
a share. 


.la,- Tajhavalkya 
directs an allot¬ 
ment to be given 
out of the proper 
4:y, forthcoming. 

13. That must 
relate to heredi¬ 
tary property. 


12. So Yajilavalkya : cr When the sons have been 
separated, one afterwards born of a, woman equal in 
class, shares the distribution. His allotment must 
positively be made out of the visible estate cor¬ 
rected for income and expenditure.’’^ 

13. Since it disagrees with the ordinance, that 
“ he shall alone take the paternal wealth/* (§ 1.) it must 
relate to hereditary property, for the reason above- 
mentioned. 


ANNOTATIONS. 


10. Laud or the like.] A eorrody and shares arc I a tended by the terms or the 
likeJtor gems, pearls, &c., are similar to a man's own acquired wealth, £rf ktshna. 

11, Must positively.] The particle va is affirmative; and what has been consum¬ 
ed is consequently excepted, pcikrshna, &c. 

The particle signifies "or* and denotes a regulated alternative. If there be evi¬ 
dence of fclie income and expenditure, the allotment shall be made, out of the ‘ visible 
estate ? if not, it must be grounded on a reference to the amount originally distributed. 
Staheqyara. 

The visible estate.] The wealth forthcoming, Achyuta. 

The remainder after allowing for income and expenditure; or that which is forth ¬ 
coming. Maheqvara, 

13. Tor the reason s&ovcmeniioned.] That which was statedl;.‘.because distri¬ 
bution is authorised when the mother becomes incapable, &e/ Therefore, whether preg¬ 
nancy were, known or not; the partition being illegal which has been made, of the 
grandfather^ estate, without, the mother's being incapable of bearing more children, it 
ought to be annulled; and the two last cited passages will relate to the distribution of 
such property: but the preceding texts of Manu and the rest regard the father’s own 
acquired wealth* The contrary must not be supposed, yr.ikrsh.na. 


^ Qtmhnai 


I Vishnu, 17* 3, 


X Yajiiavalkya, ik 123. 





BISS 


wmmm 

distribute 

. t r f r ~ 


1. The patfcjcipatiott of otte ; who arrives aflbei* the 
Tim share ^e^st&te, ^ next declared. On this subject 
an afesient co- P ati says, “ Whether partition have, or have not, bee 
parcener is direct* made; whenever an heir appears, he shall receive 
by Vttopati, share of whatever common property there is. B~ 
him ■ lvcr ® d to <*# or a writing, or house, or field, which, clesoe 
5 from his paternal ancestor, he shall take his due share 

of it, when he comes, even though he have been long abaexj&” 

/-If a man leave Idle common family, and reside in another 
country, his share must no doubt be given to his male 
descendants when they return. Be the descendant 
third' or fifth, or even seventh, in degree, he.shall re¬ 
ceive his hereditary allotment, on proof of iris birth and name/' 



X 

heir. 


Or to his 


ANNOTATIONS. ' 

1. Whether partition, have or have not been made,] By the rest, who remain in 
the country. So the text must be supplied, Aohyuta. 

Whatever common, property/) Which lias descended from bis ancestor. Achyata. 

9. Or even seventh.] The particle “or” (v4) connects this with other degrees 
nht mentioned but; included with the seventh. Therefore descendants, oi far as the 
seventh in degree, returning from a foreign country, participate i not so the eighth or 
other remoter descendant. Accordingly, the text which expresses, that “ The right to 
participation ceases with the seventh “ person/* relates to this subject, frlkjfehlta* 

Bo he the third, or fifth, or even seventh,] The particle “ or” is here employed 
in an indr tuiite sense. If therefore, at the time of the demise of the ancestor and owner 
u descendant, within the degree of great grandson, be the eldest of the male issue 
liying; then, since the property devolves in regular succession on the pfcoMfy the 
descendant, even beyond the seventh degree, may have a.good title. But, if the eldest 
of the [surviving] mm issue be the son of the great grandson ; then, since he is desti¬ 
tute o i title, being debarred from offetfng a funeral oblation, his son, though fifth ja 
descent, has not tire right of succession. Achyuta. 

The foregoing is cited, without mention of the author’s name, by Odtehna* who 
replies, 4 That is wot right: for, were h so, there would ho no dlfterenWm the cases of 
<ym who remained at homo and of one who went, abroad gaud the text would con¬ 
sequently be superfluous. Accordingly a separate revelation-must be presumed as 
the ground of that text. This should ho considered by the wise/ 



mou is ordained to extend as far as this seventh m degree, it extends no further' • ami 
accordingly acotber passage of law expresses, that inheritance stops beyond the seventh 
in descent; That is wrongyfor it would be .necessary to assume another foundation of 
it [m scripture ;J and the rule would be irrelevant, since no determination could bo 
lormc J. as there is no ground tor selection of particular distances/ 
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3. +“ To the lineal descendants, when they appear, of that man, 

' whom the neighbours and old inhabitants know by 

Lis desceia? l00f ° f edition, to be the proprietor, the land must be sur¬ 
rendered by jiis .kinsmen. 

4. Under this text; the heir [of a co-parcener] long absent shall 
4. Such proof take his due allotment, after making himself known 

it* necessary. to, tile old inhabitants settled on all sides. 

' ' ' ypi;,/: : ;■ ; 

5. Such is the ^gartioipat 
after a division. 


arriving 


5, Coneluaiotr 


CHAPTER IX. 


On, the participation of sons by -women of various tribe , 


I. Partition among sons of the same father by 
differed women; some equal to himself by class, 
others married in the direct order of the tribes, is now 
described. 


1. Partition, 
among the off* 
spring of marri¬ 
ages with women 
of different tubes. 


2. Marriage is allowed with women in the order of the tribes, as 
2' Such mar- weIi m tlK>se of S$Wil clw ; for Mann says, 

riages am aatho" “ the first marriage of the twice bom classes, a 
.died by Mami. woman of the same tribe is recommended; but for such. 
TheSfstwife imut as are impelled by desire, those following are [irefer- 
he of eqont class, able in the order of the classes, A QMri woman only 
iria^smay be w>iT* be the wife of a §{i&y£ ; she and a woman of his 

tracked ia. the own tribe [are the only wives] of a merchant ;• they 
grudafiou of the two. and a woman of his own class, are alone eligible 
rias&es. for a man of the royal [or mili ta ry] tribe; and those 

[three] and a woman of his own rank, [may be wives] of a priest”* 

:& woman only.] The particle <f only” is connected 
with every member of the sentence; for that form, 
expressed immediately before, is understood with the 
words ** she,*’ “ they two/’ and “ those three/' The 
meaning is, that marriage in the inverse order of the 
tribes must by no means be contracted. 

4. AnJare-hlv *• But for .such, as are impelled by desire, these, 
meablc with wo- &c.j • This indicates an alleviation of offence, not an- 
nym inferior by tire exemption from blame, 
class. 


3, Exposition 
of the text. 

..Marriages arc 
hot allowed with 
women superior; 








6,ii (JJankha and. .Likliita ' declare,.. 4 ‘ Wives, must be espoused 
f Cankhta and ^ oraen l*ke class are preferable, for ail persoiis. >; 
likhita* cited. This is stated a& the:-principal rule. The 'suceeda.ne.eus 
one follows: <( Four 'wives of a Br^hmana are allowed 
in the direct order; three, of a Kshatrlya; two, of a Vaicya; and one, 

j>.Au& explain- 6. The numbers hete stated, “foulyf &. are .-in¬ 
tended to refer to: the ■ tribes, ■ 

7.. These women are wedded wives: So Paithv 
nasi shows: “ Four wedded wives of a BrtiiuliaQa are 
and three, two, and one, of the' rest respee- 


/> iaiauBasi 
„ shows, t hid mar¬ 
riage is here allowed 
meant, lively, 

S, Inrerpref a- 8.. Of the rest,] Of the Kshatriya, &c. in their 
t’on of his text order, three, two, and one, may be allowed. 

9, ; Though [such a marriage be] in. the direct order of the classes, 

Manu and Vishnu have strongly censured the union 
ii Union of a of a man of a regenera te tribe with a $)tiidr# woman, 
I'eceamte . . man « Men of the twice born classes, who, through infata- 
man is rJivobatl a woman of the low tribe, soon degrade 

e<j' |y Ma.au and their families and progeny to the state of 
Vistfna * According to Atri and [Gautama] the son of TJtaihya, 

be, who raames a Qudra woman is degraded instantly; 
according to (yaunaka, on the birth of a sou; and, according to Bhirgu, 
on the birth of a son's son. A Br&hmana, who has ascended the couch 
.of a (yddrd woman, sinks to a region of torment: or, if he have begot 
a child on her, lie loses e ven his priestly rank.”* 

10. It thus appears, that the texts are applicable to the instance 

of such a woman married in regular gradation, H4rf- 
tas text also, which coincides with that of Harm and 
the rest, relates to a woman ' espoused. Thus he &&y &,.. 
“No other is so sacrilegious, as is the husband of a 
woman of the servile tribe; for that Brahmaiia is 
slain by the child, which, he himself begets on. her.--' 
Ac cordingly [since marriage with a Q|$ra woman, Uriel 
procreation of issue by her, are . offences ;f ] .Qanfcha 
omits the QMrA in describing a wife eligible fora 
twice born. man. ‘ A Brft-hmaiil, a Kshatriy/t, and a 
.‘Vafey^ are propounded as the allowed wives of a 
shatriyj and a V&feyfi, of a Kshatriya; hut a Fai^ya 
nly wife of a V&i$y&; and of a-£6dra” 


10. Though die 
be espoused sub¬ 
sequently to wives 
of lusher c-hisses*. 


passage 


ANNOTATIONS. 

v The numbers refer to the tribes.! Therefore, the marriage of a Brahma#* 
with five or mxBr&hmanfc* is not prohibited, (J&ikfshm. 

The meaning is, that five or six wives, similar to the husband himself in class, ape 
jfiot forbidden to a inaa of the saceulotal or other tribe. Achyuta. 


f £rikrshm 






THE .OA'YA-BJFI^OA, - CHAP- IX, 


1) But 'xiul- H. Hence these evils do not eti&ue on the prc>~ 
tevj \yitli such a creation, of offspring upon a Qudr£ woman, not mar- 
womaa" is compa- ried bo [the BrShmgtha] himself: but a venial ofience 
ratively vernal. is committed, and a flight penance m requisite, as will 
be shown. 



Ti 


12. Maim propounds the distribution among sons of four classes. 

“ Let the venerable son take three shares of the 
heritage j and the son of the KshatriyS wife, two 
shares ; the son of the Vai<jy£ wife, a share and a half ; 


Partition 
among sons by 
wives from vari¬ 
ous tribes, ispro¬ 
pounded by Mauu. 


and the son of the..<J6dra wife, may take, a shore. Or 
lot a person, conversant with law, divide the whole 
collected estate into ten parts, and make a legal dis¬ 
tribution by this [following] rule : let the venerable son receive four 
parts; the soil of the KsliatriyS, three ; let the son of the Vai$y& ha ve 
two parts; arid let the son of the 9hdr& take a single part*”* 

13. Two modes are propounded oh the supposi¬ 
tion of some [superiority of] good qualities [in the 
sons Belonging to regenerate tribes,]" or in the (^udrS’s 
son.t] 

14 On this subject Vishnu has delivered rules : "If there be 
U Yhhnu ha° sons a by women of the four tribes, : "§ 

stated the distri- &c., down to the concluding passage, “ On this prm- 
bu^tyt in detail ciple, shares should be distributed ' in other cases 
likewise/*!! 


13. In two modes 
according to the 
merit of the sous. 


ANNOTATIONS. 


IT Not married to himself.] Tiiat is, married to another man. It does rot, 
therefore, contradict what is subsequently said, 'This passage (Manu, 0.178.) supppsea 
the 9d(ka to be unmarried/ Qrifefshnd. 

13. On the supposition of some good qualities/] la the sons belonging to the 
regenerate tribes. This phrase musn fe here uudersiood. Achyufca. 

1 According to the good and bad qualities of the ^udra’s sou. Some say, on the 
supposition of some good qualities in the sons belonging to. regenerate classes. <?rl- 
kfsMa. ■ 

Of the two modes, that, by which a greater portion is allotted to him, than by the 
other, should be selected in favor of the person, who is superior in good qualities, 
ChurUmani.. 

If thefirst mentioned be respectively superior in good qualities, the distribution 
must be made in ten parts. 

it ehoujdbe here understood, that he, who is superior by his good qualities, shall 
tab*, out of the whole estate the share allotted to a person of his tribe, according to the 
'distribution in ten parts: and the residue shall be taken by the rest, sharing :<t accord¬ 
ing to the .distribution m seven and half parts; hut the share of him, who is superior 
in gt>od qualities, must be omitted [in this further partition,] However, should the 
</udnVs son be superior in virtue, the mode of allotment by seven and a half shares must 
be followed: since ho would have a less portion, if the mode of -distribution in ten parts 
were observed. Maheqvara. 

14. Down to the concluding passage.] Vishnu’S text has not been inserted by 
this author, through fear of prolixity, £rik*shna. 


* Manu, 9. 161.—153 

§ Vishnu, 18; l. 


f Achyuta. 

|| Vishnu, 18. 40; 


i 9dktshi;:&, 





V . Being eider birfch sncJ superior i» virtue, shall be an equal 
by Birth, a 'sob sharer with, theBiAhma.m son: and the son of a. 
shares with the Br&lvmana, or of Kshatriya., by a Vaiijya wife, shall, in. 
higher tribe: lika circumstances, be an equal participator with' the 
Ashatriya son. Vrhaspati directs- ‘- The son of a 
and one oi' Baud’ Kshatriyfi wife, bei ng eider by birth, and endo wed 
h/itatm. with superior qualities, shall have an equal share with 

the venerable, son of the Brfhmanf; and, in like uian- 
ner, the sou. of a Yafeya wife shall share equally with the soldier/" 8t> 
Baudhayana says, Of the sons by a- woman of equal class and by one 
of the next inferior tribe, if this son of the .wife one degree lower, [than 
her husband] be [the most] virtuous, he may take the allotment of an 
eldest son./ For a virtuous brother is the supporter of the rest/' 

Ife It is thus shown, that the Qudr# likewise., 
in similar ^circumstances, shall have an equal share 
with th e Vcti^ya; son. 

17, But land, which has been acquired by the 
father, through acceptance [of a pious donation,]'shall 
belong to the son of the Br&hm&nl exclusively, .not .to' 
the Kshatriya son and the rest: and the houafe, and 

s of regenerate 
Che sons of the 


(yUdlUS 5 
ihaJr right. 


17. But he has 
no right to land, 

.according to V.r- 
ludMa-m r ospeci- 
ally a pious grant. 

classes, not to the Qudras. So Vihafc Manu declare 
Brahman! shall take land which was received as e 
the sons of twice-born classes shall have the house, 
which has descended from ancestors!" 

18, All sons, belonging to regenerate tribes, h 
18. Though ditary acquisitions gained both by 
other sons stars &ther «><* *>/. the paternal great-g 
other Mj, expressed without restriction, " de 


ANNOTATIONS*. 


B, is mere fully cited by Achyuto u well as by 
icse-note® is not judged necessary. 

18, Grandsoii, &c<] Tbe grandsons of the 


'Mm hut the' feartion of k 


Is uyaclmawleidged..] Dissent' from their right is comet 
ha supplied. For, since the nearer relative has m title, it To; 
tiori, that tha relative 7 ® relative has none., Qrikrvhna, 


t mi 






lance of donation, must not be given to the : 
passage K.shtlfeyft or ot her wife of inferior tribe ; even 
tt«fs >atl C ° P lather give it to him, the son. of the Brahman i i 
l ' resume it, when [his father isj dead.” And thus [sinct 

grant ^ ie text, of Vihaspati has tho same foundation,*] land, 
obtained by acceptance of donation, is the same which 
lias been termed [by Manuf ] land received as a pious gift (brahma- 
: for the study of the Vedas (here signified by the term brahma,) 
the knowledge of their meaning, have been propounded as quaUfi- 
>ns for the receipt of gifts. 

20. It is not land which has been received as a present, accord* 
„ / •• ing to the text of Mann: (“ To priests returned from 

present ” & ^f” 5 the mansion of their preceptors, let the king show' due 
” ~ " respect; for that holy mode of showing respect by 

kings, is pronounced an perishable.”]:) Since this assumes the form of 
a token of respect. 

21. However, 21. Or else, this land is excepted by the ouo 
this may be also author, as the other is by the other, 
intended. 

22. But the land of a Br£hraaiia is .not universally a holy Iieri- 
22 U ut a Brail- bitge (hralima-d6ya): for it m expressly declared* that 
mini's landed pro sons of twice-born classes have a right to the heredi- 
party in general is taiy field ; and the Q&dra is' alone excluded So a 
not holy. passage of law expresses: “ The son, begotten on a 

tQftdrf woman by any man of a twice- born class, is not entitled to a 
share of land; but one, begotten on her, being of equal class, shall 
take all the property [whether land or chattels §]; thus is the law 
settled/'!! 


ANNOTATIONS. 

X9r A pious gift] In the phrase bralima-dayagaia, in the text of Vrb atAlanu; 
which Im been translated received as a pious gift” 

As quaUiShtions for the receipt of gifts,] For a proper object of donations is so 
described. (Vide C- C. Sect, § 15.) 

21. Tins is excepted by the one author as the other h by the other.] This, mean¬ 
ing a respectful present, is excepted by one, namely by Vxhaspati;; and laud received in 

. . ... ... . 1 ..— .... ... ilk ... is 1 1. .. i.-v'k /vIm h'U'*' \/ li i'i Ax nn 11 l-f a a« i • i . v ^ . j 


a pious donation, by the other, namely by Ytdlm Manu. Hence, both serfs descend 
from the father to the son of the B rah maid wife. ChutUanaiii, 

This, whvdi v> in. tira form of. a respectful present, is excepted by one, naively, by 
Manu ; and the other, Tiieautiig land received as a pious gift, by tho other, that is, by 
Vfimspatiand thus both sorts of laud belong exclusively fro the Brahmari’s son. 
f ifkrslma aud Achyuta. 

%% A. -ffidxi woman.] Properly 9udri h the wife of a £udra; and pudiat a 
woman of the .f&dra tribe. cm L A) But this distinction 

is not observed ia the text hero quoted. 

Being of equal class.] A acm begotten by a <^udra. man ou & ^fidri •woman. 
Clw4araam and Crik.rsh.na/ 


^ Chudamani. f ^rikfshna, £ Maim, 7. 82. 

§ CimHumui and ^rlkfifegiu* || ‘V.rhaspati cited in the Rataakara, 











■ ANNOTATIONS, ' 

Only son of any twice-born man.] Here the .term twice-born relate? to two 
classes, the Kshatriya and the Vaipyfc: not to the Brahman!; since Devda, (§'$H) 
ordaining a third part of the Brahmarifa estate [for.the g&dra son,*] opposes tbi;t ccm» 
sir action, gritehna and Achyuta* 

l>7. It; most be explained, &<?,] Tor it is said, ‘ that only, whidt his father may 
give him, shall be his/ Qrlkfskna, 

Throug h his fatherV favour.] If that, which has been 50 -received, ■ be co ;H to a 
tenth part, nothing more should be given to the g&dnVs son. Crikfshna. 


* grfktshra, Yidca 11 
Vj^mn, IS, 
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tiou of. his participating in ilie estate, .as declared ,by Mann ; • (“ The 
sod. of a Bra-hniaiia, A Ksliatrija, or a V.aigijra; by a 
Or no share, if woman of the servile cjlass^ shall not .share the iuherit- 
his father had : whatever Ms fether may. give him, let'that only 
much; Um 80 ^ property.*”) It must be explained as implying, 
that the property, received by him through his father $ 
favour, amounts to a tenth part of the estate. 

: 28. A passage of Virlmpati expresses, tfC The virtuous and obedient 
Son, borne by a Qudrhwoman, to a man who has no 
other offspring, shouId obtain a maintenance ; and Jet 
the kinsmen take, the residue. of the estate which 
signifies, that something 'should be given, to enable 
him to practise agriculture or some other profession 
adapted to earn a subsistence; but to one deficient 
in good qutditi.es, food and other necessaries, as means 
of subsistence, may be given, in consideration of : his 
behaving with humility and obedience like a pupil. 
Thus a passage of Mann, declares, ■ ■ A sort. begotten 
through lust on a Qu<lr£ woman by a man. of the priestly class, is even 
as a• inrpse though alive, and is thence called a living corpse (p<ira~ 
yavaV'T These [two] passages imply, that the Q6dr& woman is un¬ 
married. For a husband is enjoined to approach Ms wedded wife 
once in the proper season; ard. conception takes place then only, not 
on subset* eint intercourse. Thus Y^jilavalkya sa 


28 Bat a bastard 
should have u 
,r«jaiat-en'Ar*c5e or 
the mean n of earn¬ 
ing fi livelihood; 
as Yfhaspati di¬ 
rects. . 


A passage 
Maai» cited. 


Y&jilavalkya says, 
Also passages t; If a- brother rile- without male issue, let another ap- 
of Yajfiav.dkya, proach the widow once in the proper season ;-S and 
Manu ordains, “ Haying espoused her in due form, she 



| 

ox 


ANNOTATIONS. 

28. These two passages.] The two texts last cited, (filktshna* 

That the ydiioi woman is • uumarriccL] Not married to any one ; ..hut 


cept for 


mai rne ytiara woman is u 
seasual gratification, Odkihrihui, 

Tor a husband is enjoined to approach his wedded wife once, in the proper season.] 
Consequently, since a single • intercourse in proper season, which is the cause ot 


pregnancy, is enjoined, the procreation of a son, which is its consequence, is also err 
joined : for the injunction was propounded for that very purpose, ^rikrshna. 




Ceremonies restricted to particular months, as the Fansavana aud SimantOHxy.yana.] 


* Mauu/9. 165. 

: 

% Not found in the institutes of Y&jfiavalkya. 
(tf) Sec 1 Mori Dig. 310, note 6.—AVA 


f Menu, 9. 178. 
§ Mann, 9. 70. 
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<f orice r njaybe intended for a. secular purpose : else, if inimt be sup- 
posed to be meant for a spiritual end. Accordingly, in the practice of 
the, world, months are counted from the day of the first intercourse, m 
well for regulating auspicious observances, as for determining the per¬ 
formance of ceremonies restricted to particular months, as the P unsay ana 
and Simanformayana. Hence, the expression “A son. begotten .through 
lust on a QMrft,” must relate to the child of an unmarried ^hdrafa)." 
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xiiKwr' .i&w- h 6 okh , 


zii). Bu t the son of a QMra, by a female slave or other unmarried 
However woman may share equally with other sons, by 

consent of the father, : Thus Manu says, “ A son, 
begotten by a man of the servile class on. his female 
slave, or on the female slave of his slave, may take a 
share’of the heritage, if permitted: thus is the law 

SO, Without such consent, he shall take half a share : as Y&jiui-* 
valkya directs : Even a son, begotten by a on 

a female slave, may take a share by the choiee 
of the father; but, if the father be dead, the 
brethren should make him partaker of half a 
sW”f .t-' 

Begotten on an unmarried woman, and having no brother, 
he may take the whole property: provided there be 
not a daughter's son. So Yajnavalkya ordains; “ One, 
who has no brothers, may inherit the whole property ; 
for want of daughter’s sons ”t But, if there be a 
daughters son, he shall share equally with him : for 
no special provision occurs: and it is fit, that the al¬ 
lotment'Should be equal; since the one, though born of an unmarried 
woman, is son of the owner; and the ether, though sprung from a 
.married woman, is only his daughter's son 


the ba&t&rd of a 
t'^lra man by a 

a dm wOman m 3 y 
inherit; conform a 
hly with a passage 
of Alarm. 


30. (> may 
take hrtlf a share 
according to Yaj • 
fiavalkya*. *' ; ' 


, 81 . 


31. m shall 
share equally with 
i\ daughter's son, 
recording to Y/ij- 
iiavalkva. 


ANNOTATIONS.^ 

Thr first of tWipsremonfcs tare tta.raed is celebrated at. fta close of. the third month of 
pregnancy It consists of the following prayer recited oy the husband, addressing bis 
pregnant wife. “Male are Mitra and Vanina (the sun and the regent of the sea;) male 
are the .twin sons of Aovini ; male are jit© and air : may the child in thy womb prove 
The reoiial of this prayer is preceded by burnt offerings of clarified butter. 
The •other ceremony- mentioned should be performed in the fourth, sixth or eighth 
month of the pregnancy. The husband decorates his wife’s head with minium, drw, 
merits and other articles, reciting divers prayers for a fortunate gestation. 

29 On the female slave of his slave.] On the wife of his male slave. ChudamanL 
On the miospoused concubine of his male slave. Grikfsbnjn 
30.. The bretlireivj The sons by a wedded wife. Mabei? vara. 

31. Having no brother. His father haying left no son by a wife. Aehyuta. 

He being born of an unmarried w oman and having no brother bom of a wedded 
wife MakeQV&ra. , • 


* Miimi, 9.179. f Yajtkvalkya; 8. lU. 

,&f%? 1 -Mori. Dig. 310: 7 Moo, L A. Ca* 3o.~M 


t Yaj ha valkya, 9. 135. 


A 







CH APTE R X. 


On 'the participation of sons by adoption. 


1 , If a true legitimate son be born after Hi 
pointment of a daughter to raise up issue, the d 
bution to be made between them is here nropouuc 


L'lltitjoube- 
twoeG a legitimate 

son and m a)> 

pointed daughter. 

, ’ , 2 , In such a case, the appointed daug! 

take equal shares: nor is ti 
*2. They share titled to a deduction of a. i 
equally, seniority. 

According io 

there is no right of primogeniture 
For the appointed daughter does Hot herself perfon 
an eldest son ; hut, through hei son, p- . —— 

Her appoint 
went described in 
another passage 
of Manu. 


So Maim declares : “ :: A. da ughter having 
been Appointed, if a son be afterwards born, the divi¬ 
sion of the heritage must, in that case, be equal : since 
fcUKl. . jjjj for tliO ^ 0130 ^)^*”, 

m the ftinefciong of, 
v, presents funeral oblations : as is 
hinted by Manu: “ He, who has no son, may appoint 
his daughter in this manner to raise up a son tor hint: 
saying, the child which shall be horn of her, shaH be 
mine for the purpose of performing my obsequies.'f 

3. It must not be supposed, that, if the appointed daughter first 

bear a son, and a legitimate son of her father be aftor- 
3 - Iter son is wards born, her son should have the allotment of an 
considered as a eldest, son: for he is considered as a son’s son(o). Mana 
son s son. intimates, as much, saying, “By that male child, 

whom a daughter, whether formally appointed or not', shall produce, 
from an husband of an equal class,* the maternal grandfather becomes 
grandsjre of a son’s son : let that son give the funeral oblation and 
possess the inheritance.’’^ For the appointed daughter is as it were 
a son (putra) 5 'and her son is deemed a son’s son (pautra) ; a nd her 
father, to whom he thus appertains, becomes grandsire of a son’s son. 
Now there has not been any mention of a peculiar allottment in right 
of primogeniture for the son’s son. 

4. As for the text of Vacpsbtha, which declares the son of art ap- 

4. He is figvua- pointed daughter to be an adopted son : ( ‘ This 

tively called son damsel, who h&s no brother, 1 w ill onto ioet^ 

in a passage of decked with ornaments ; the son, who may he born of 
Va^xshtha* her, shall be my son,§”) whence it appear^ that both 

^ANNOTATIONS, 

4, One actually 'is ■ such; and the other is so by his roe tin 1 .] Since both are 
civets of the funeral oblation, the terms figuratively, a son relate to hot!). The 
author declares the mode of it. One, namely the son of the appointed daughter, 


f Manu, 0 ’ 37. t Manu, 0. 136 
(c) Bee 1 Mori. Dig. IS n, 6jW. 









H1$.DU' LAW-BOO ICS. 

the appointed daughter and her son are [denominated] eons-; this de¬ 
signation. of him as a son must, (since it contradicts Maim; and since 
the oblation of a funeral cake is the only quality of a son/which he 
possesses ; be figurati ve : for, through him, the appointed daughter, offers 
the funeral oblation ; and thus one actually is such, and the other is so 
by his means. 

5 . The distribution beforementioned must be understood in the 
5. This is res- ease where the legitimate son and the appointed 

inoted to equal daughter are; of' the same -tribe : but, if they be of dis- 
ciat? - similar classes, a distribution between them must be 

Else the feme made as between legitimate sons appertaining to differ~ 
son Ms. the allot- ent classes : for the true son and the appointed daugh- 
raent of his tribe. te r are equal, 

6 . But, if a daughter, being actually appointed, become a widow 
o If she be without having home a son, or if she be ascertained 

hanen or a widow, to be barren, she has not, in that case, a right to her 
1 he appoint meat father’s wealth : since the appointment was made for 
gives‘tit right, the sake of a son, who may perforin obsequies ; and, 
on failure of that, she is similar to any other daughter. 

7 . In a partition among sons of the wife and the rest with a true 
7. Other adopt- legitimate son, such of them, as are of the same class 

ed sons, shaving with the [adoptive] father and superior by tribe to the 
with a- true soil true son , whether they be sons of an appointed daugh¬ 
ter, or issue of the wife, or offspring of an unmarried damsel. 


ANNOTATIONS. 

actuallj ofors the oblation ; the other, or the appointed daughter, does so, through him * 
that is, through the son of the appointed daughter. Ch&htirmni. 

One.] The son of the appointed daughter. The other] The appointed daughter 
considered as a son. By his means] By means of her son. $rikfsluj&. 

Due.] The son of the appointed daughter. The other] The appointed daughter, 
considered as a son. If the reading be (feminine instead, of masculine) any&syaK for 
miyasya, the Sense .is, ‘ another, namely the appointed daughter/ Achyufca. 

One actually] The true legitimate son is-of course, in. right of his birth, a sou* 
The other.] The son of the appointed daughter*. By those means.] By presenting a 
funeral oblation like a son. Maheqvara. 

6. She is similar to any other daughter] It is thus intimated, that, as in the case 
of a barren daughter, who was not appointed, the next heirs take the inheritancej so 
they do, in the instance ot such a daughter, who had been appointed. Cbiiddmani and 
(,'ukishpa. 

7. Superior by tribe to the trite* s&ri.] If the true son be issue of a woman of the 
military or of the commercial class ; then, the son pf the wife, or other subsidiary son, 
being born of a Brail mart, is superior by tribe. Clnidcimani.. 

Son of an appointed daughter.] Since the appointed daughter herself is equal to 
the true legitimate son, she.is not included in this enumeration. Clmdamani. 

Begotten by himself] “ Issue begotten by a man himself* comprises 1st, the 
Jiurasa, or true legitimate son ; 2d. a paunarbhava, or son by a twice married woman ; 
H a pdra^ava, or son of a priest by a woman of the servile class ; 4th, the "putrikA, or 
appointed daughter: these arc all begotten by the,man himself. “ Issue procreated by 
another mart' intends the kshetrnja. or son of the wife and so forth. u Sons received, 
for adoption** arc 1st, datia, a son given; H ktSin, one bought; 3d, sahodha, the son of 




wit: DA'n-niUW. char x. 

need, or abandoned [by the .uatiiral parents,] 
or born of a twice-married woman, 
given, or made, or 1 o l; ; _I i 
third pari of the share of a true son, 
having described the t welve 
“ These twelve sons 
ing: being sons 


or rent iv- 
. or given, or self-: 
bought; shall be entitled to the 
... —i. So Devala, after’ 
sons, expressly declares, 
have been propounded for the 
, _ begotten by a man himself, or pro- 

. created by another man, or received [for adoption,] or voluntarily 
given. Among these, the first six are heirs of kinsmen, and the other 
six inherit only from the lather: the rank of sons is distinguished in 
order as enumerated. All these sons are pronounced heirs of a man who 
lias no legitimate issue by himself begotten: but, should a true lefoti-- 
mate son be afterwards born, they have no right of primogeniture 
Such, among them, as are of equal class [with the father,] sbaTl have a 
third part as their allotment: but those of a lower tribe must live de ¬ 
pendent on him supplied with food and raiment”(«). 

8, The true legitimate son and the rest, to the number of six, are 
8. tux heirs to not only heirs of their father, but also heirs of kins 
kinsman.; and six men ; that is, of Sapindas and other relations. Tim 
heirs to the auopt- others _ are successors df their [adoptive] father, but; 
not heirs of collateral relations (Sapindas, &c') 

!h They take the whole estate of a father, who has no legitimate 
A „. . issue by himself begotten ; but, if there be a true son, 

“ “*• Hic 

10. Also with the kb Since the appointed daughter is equal to the 

appointed daugb- true legitimate son, tfife same order of distribution 
must be observed in her case. 

annotations” 

a pregnant bride ; 4ML katifjia, a son bora of an unmarried damsel; 5th, kitriina a ■ nn 
maue Velum a „), given” signifies presented unsought; comprcbwd.ng 1st the 

araividdha, oi sou rejected [by hn own parents]; 3d, sv»rairtupagr,ta-, one who yonks 
Aebjuta'™ a ° COld; ana ghdhotpanna, a son secretly produced, grfkMna and 

. _ , , Among these^ the first, six are heirs.] The first six, from the true legitimate sou 
a w'! 3 o d b J,. hM n “ tmral are heirs of kinsmen; that is, of nneles and 









HINDU' MV,-BOOKS. 


But those 


w 


[adopted sons,] who are interior by class to the 
father, yet superior to his legitimate son, shall take 
A"? h i Cr tbo tifth or the sixth part of a legitimate son’s -share, 
,u sa - according to their good qualities, or the want of such 

By Manu qualities.* Thus Maim says : Let the legitimate 

sons, when dividing the paternal heritage, give'a sixth 
part, or a fifth, of the patrimony to the sou of the wife.”'}' 

12 . , Since all adopted sons are, in Devala’s text, (§ 7.) equal to 
the wife s son, the term Kslidtraja (sou of the wife) is, in Manu s text, 
indefir.-*e [and comprehends other descriptions of sons.] 

13. 


But such as are inferior by class to the father, and to their 
brother, his legitimate son, are entitled only to food 
and raiment. So Manu declares: “ The legitimate Son 
is.the sole heir of his father’s estate,: but, for the sake 
of pity, he should give a maintenance to the rest.”] 
Thus li%Syana says, “ If a legitimate son be bom, the 
rest are pronounced sharers of a* third part, provided 
they belong to the same tribe [with the lather;] but, if 
they be of a different class, they are entitled to food and raiment only.” 

The term “ the rest” in the text of Manu, as well as the 
phrase “ if they be of a different class” in that of Kit- 
tydyana, signify one of inferior tribe; conformably 
with the text of Devala. (§ 7 .) 


13. Food and 
raiment allowed,if 
they are of lower 
tribes, as directed 
by Maim ; aud by 
Kityayana. 


14 


H. Exposition 
of the passages. 


15 , Manu states the distribution between a true son, and the 
issue of the wife produced without due authority. 
" If there be two sons, a legitimate one, and the son 
of a wife, claiming the estate of the same person, each 
shall take the property which belonged to his father; 
and not the oilier/’^ ’ 


15, Special case 
of a true son and 
a son of the wife 
stated by Maim. 


ANNOTATIONS. - 

11. According 1 to their good qualities, &e.] According as they have good quali- 
acs, or arc deficient in them. Ini factj it is jit, that the adopted son, inferior by class 
to the father, but belonging to the same tribe with the legitimate son, should have a 
sixth part; or, if he belong to a superior tribe, a fifth: else, no allotment' being speci¬ 
fied for one inferior to the father but equal to the legitimate son, there would be a defi¬ 
ciency m the provisions of the law. prikxshna 

12. Since all are equal.] lor equal allotments are propounded for them* * * § Cri- 
iershm. 

13. Pity.] Commiserations for the sake of that. Therefore his own choice, not 
their right, is the motive for giving them a maintenance* Here maintenance signifies' a 
subsistence, grilctshna. 

Sharers of a third parti The Mitfiksbara, with certain other authorities, reads tf a 
fourth part.’ See/Mifcakshara on inheritance 0. L Sect. 11. § 25. 


* 9Hk rsh qa ami Achyuta notice a variation in the reading, ((runavadaguriRthyl 

and Guuavadagan^pekshay4,) which does not, however, make any material difference ir 

1 Maud/o. }M. 


the sense. 


Manu, .0,163. 


§ Maim, 3, 102. 
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16 . Let each recei ve the wealth of hire, from whose seed he 

sprung: and let not the Qfcher take it, who sprung 
16 . Exposition from the seed of another person. Accordingly‘ N&vada 
of the text says, "‘ If two sons, begotten by two fathers, contend 
g ^ , for the wealth of the woman, let each of them take 

Hara^chtff ° which was Ms father’s property; and not the 

others 

17 . The wealth, appertaining to the woman, which was given to 

_ ■ her by the respective fathers, let the- son of each father' 

plained ^ severally take : and not the other. It would need¬ 
less to enlarge. 


CHAPTER XL 


On succession to the estate of one who leaves no male issue . 
SECTION L 

On the Widow's right of s uccession. 


Opinions 1. In. regard [to success!onf] to the wealth of 
ikL-nt'Isuebes h** a deceased person, who leaves no male issue, authors 
ouVailiure^oi male disagree, 111 consequence of finding contradictory pas- 
issue. " sages, of law. 

2 . Thus Villa spat I says, “In scripture and in the code of law, as 
2 , Vrhas pati we ^ as * n popular practice, a wife is declared by the 
declares the wife wise to be half the body of her husband, equally sh aring 
to have a prefera* the fruit of pure and impure acts. Of him, whose 
tie title; before wife is not deceased, half the body survives. How 
and GOila- y 4en should another take his property, while half his 
person is alive ? Let the wife of a deceased ma n, who 
left no male issue(a) take his share, notwithstanding kinsmen, a father, 
a mother, or uterine brother, be present.]: Dying before her husband, a 


ANNOTATIONS. 

17. The wealth appertaining to the woman.] The wealth of the woman, in N4ra¬ 
il a r s text, signifies property which lias come into her hands [by inheritance.] For, if it 
were her own. peculiar property, .they would have equal shares of it- Maheevara. 

2. Partaker of his. consecrated lire.] After her decease her body is burnt with 
lire taken from his consecrated hearth* Mahe$vara. * 

* Mhnu, 9. .191. and cited from his institutes by numerous compilers; but referred 
hv .1 irmita-valmnaand llaghu&audaua to JMarada. It is .not, however, found in the insti¬ 
tute of this author. 

f gtiki shna. | Tide infra. § 54. 

fe) See 6 Moo. I. A. Ca. 41-4: 1 Strange, IT. L. m : 1 Mori. Dig. 282 31 
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virtuous wife .partakes of Ms ^on^ecratod fire: or, if her husbaad die 
[ before her, she shares] Ms wealth.: this is a primeval law. Ha ving taken 
h is moveable and immoveable property, .the preeions and the base metals, 
the grains, the liquids, and the clothes, let her duly offer Bis monthly, 
half-yearly, and other funeral repasts. With presents offered to Iris 
manes, and by pious liberality, let her honour the paternal uncle of her 
husband, his spiritual parents and daughters soiis, the children of his 
sisters, his maternal, uncles, and also ancient and unprotected persons, 
guests and females [of the family.]* Those near or distant kiusmen, 
who become her adversaries, or who injure the woman’s properiy, let the 
king chastise by inflicting on them the punishment , of robbery.’ 1 

8 , By those seven texts Vrhaspati having declared, that the 
3. The widow whole wealth of a deceased man, who had no male 
succeeds to her issue, as well the immoveable as the moveable proper- 
husband if there ty, the gold and other effects, shall belong to his 
be no sons. widow, although there be brothers of the whole blood, 

paternal uncles, [daughters,fj daughters sons and other heirs; and 
having directed, that any of them, who become her competitors for the 
succession, or who themselves seize the property, shall he punished m 
robbers; totally denies the right of the lather, the brothers and the rest 
to inherit the estate if a widow remain. 

4 In like manner Y^jaavalkya says, “ The wile and the daugh¬ 
ters, also both parents,; brothers likewise and their 
.... &&ns,. gentiles, cognates, a pupil and a 

S dent: on failure of the first among these, the next 
in order is indeed heir to the estate of one, who de¬ 
parted for heaven leaving no male issue. This rule extends to all per- 
sons and classes/.t Thus affirming the right of the last mentioned on 
failure of the preceding, the sage propounds the succession of the widow 
in preference to all the other heirs. 

5 , So Vishnu ordains : H The wealth of him, who leaves no male 
5. And first is * s3ue > goes to his wife ; on failure of her, it devolves on 
Visimifs. daughters ; if there be none, it belongs to the father; 

if he be dead, it appertains to the mother; on failure 

.ANN OTMIONS:. 

Let her duly offer.] The causative verb is used in the original, with the sense of 
the simple verb, according to the remark of Chudamani and (^rikfshna. 

Monthly, half-yearly, &c.'J The text is read by Achyufca ye&jy, balfcytfarlj” 
vatsa sh&mmfoMdikam; and be notices as a variation the other reading, “ monthly, 
half-yearly ” mfea-shanmhsikadikam. JUghnnandana on the contrary states the former 
as a variation, considering the latter as the common reading of the text. 

o. By these seven texts.] The passage above cited comprises seven stanzas. 

4. Leaving no male issue.] This implies failure of son, son's son, and son of the 
grand-son. Tor these are equally givers of funeral oblations at periodical obsequies. 
Uagli. ILfva-tatva. 

/i. .Devolves on daughters.] Some copies of Jimuta-vahana inserfa sentence; 
“If there be none, it descends to daughter'* sons/' This clause is not noticed by 

* vhcJc infra. § f Chud&mani. £ Ytfjfiavaikya.,2, 136.-^187, 
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of faeiy it goes to the brothers; after them, it descernte to the 
sons ; if none-< 

it.devolves 6n relations (saluiJya): (.tkiMng f 
pupil :'*] on failure of these, it comes to the fellow* student 
“•want of all those heirs the property escheats to the-kino*; 
the wealth of a Brahman a ”f 

6 . By this text, relating to the order of succession, tlu 
0. The pa«s ^ ie iy ^ ow i f° a-ucceed in the first instance, is declared, 
ages above cited If must not be alleged, that the mention of the widow 
do hot allot her is intended merely for the assertion of her iTgjft to 
SU ^^ 5 ’ Wealth sufficient for her subsistence. For it would 
be irrational to assume different meanings of the. same 
term used only once, by interpreting, the word wealth a$ sigifflying the 
whole .estate in respect of brothers and the rest*' and ttdt the whole 
estate in respect of the wife. Therefore, the widows right must he 
affirmed to extend, to. the whole'esta. : te. 

7, Bat her bus- 7 ... Thus V that i\lan.u says, es TIio widow of a, 

baud's share, as in childless map, keeping- unsullied her husband’s bed, 
Maml age0i V:Hia1, a1 ^Tersevertog in religious observances, shall present 
.**, his funeral oblation and obtain [his] entire mn,re*'(i>) 


>o uie uiotiieis, aioei tnem, acscenets to tue omtuer s 
exist,it passes to tlHrki.nsmefi.(bamftm;) in.their default, 

them, it belongs to the 
: and. for 
excepting 


8. Exposition 
of the text;. 


ANNOTATIONS. 

Vishmvs commentator; nor inserted by various compilers, though it be admitted by 
EaghuuaudaTia, who also makes another addition in a subsequent part of the text, res¬ 
pecting the pupil. 

If there be none/ it belongs to the father; if he be dead, it apffcrfains to the 
mother.] In the text, as it is exhibited in the RatnAkara, Cluntamarii, and other com- 
pilatiohs, these sentences are transposed : a reading which is ceils ured by Aekyuta and 
yrikrsfipa commenting upon this passage. 

M none exist, it passes to kinsmen ; in their default, it devolves on relations,] 
The words bandhu and sakqlya, here translated kinsmen and relation^ are ' read in this 
order by the scholiast of-Vishnu and by the author of the Kalpafcaru. and most other 
authorities. But tbo terms are transposed in the Madana ratna. Either way, the 
«ams order of succession, is .intended: first the near kindred, sapindas, and sagotras * 
and last the remoter kindred. 

7. His entire share. | In the commentary on Jlmuta-v^liana which hears Baghu- 
.uandana’s designation, another reading of the text is noticed; viz., kidsnaro arfcham 
‘the entire estate 5 instead of ktteham. anqam c the entire share A That reail£ng.is coixn- 
ianauofcd^by the Rafcnakara. md Chintamani; at>d if it, bo the genuine text, the whole of 
Jtmufcavidtaa’s argarne'nt in the 'subsequent paragraphs (to §13) falls to the ground. 
But the V.iramifcroaaya and Smrii-chandnki agree with Jlmika-vahaiia in the reading 
of this passage. 



HINDU' LAW-BOOKS. 

intention of the text m to'declare a right of property, it ought not to be 
interpreted as declaring Bitch right in regard to the person’s o wn share ; 
for that is known already from the enunciation of it as that person's 
share, [and it need not therefore be declared.] 

9. Nor should it be said, that the intention of the text is to 
$ ^ diffcreu f authorise the taking [or using] of the goods, [ not to 
interpretation. 1 declare the right of property ;*] for the taking or using 
of one's own property is a matter of course. 

$0 Nor can the text be supposed to intend a posi tive injunction 
[that she should take her own share,For its pur- 

10. The text p 0se would be spiritual ; and, if it were an injunction, 
is no injunction. a person who commanded and other particulars [as sin 
in the omission &c.JJ must be inferred. 

11 . It is alleged, that, as in the passage, a let a son, who is 
H. Nor can neither blind nor otherwise disqualified, take an entire 

it intend the allot- share/' [the meaning is,||] not‘ his father's entire share, 
meat of a share but f his own complete allotmentso, in this instance 
on ^* likewise, the terms are [interpreted as§] relative to 

the widow’s own complete allottment. That is not accurate; for since 
there is no such passage of law m that stated, the example is imperti¬ 
nent; or admitting that there is, still, since for the reason before men¬ 
tioned it would be impertinent as a precept, [the alleged example^] 
will be rightly interpreted as relative to the father’d share. 

12, Accordingly [since the scope of the precept cannot bo to 
1 $ Authors ^ ec ^ are a right of property in a person's own wealth ;**'] 

are not at the the sages do, in al l instances, propound the right of a 
pains of declaring different person [as heir,] to the wealth of another 
k mans right- of [who is his predecessor;] for example, that of sons to 
property m that the paternal estate; and that of widows and the rest 
wmcj ib ns own. ^ tlie goods of a man. who leaves no male issue ; and 
so in other eases, They do not needlessly bid a person take his own 
share. 

13 It is alleged, that by the mention of the relative, the corre- 

13. The. text lative is suggested ; and thus, when the word mother 
does not intend is [singly] employed, it is.not understood to intend a 
her share. stranger’s mother. This objection is irrelevant; for 


ANNOTATIONS. 

9. Taking.] Such taking as consists in disposal at pleasure, ^riktskria. 

11. Relative to the father’s share.] Mabe^vara censures this reading (which ts 
frlktshm’s,) and substitutes for pit rang ape k sham, patyan^&pekabam Relative to the 
husband's share/ On this reading, the whole passage must be translated, * since for 
reasons befcre .mentioned It would be impertinent as a precept, [the text § fj will be 
rightly interpreted as relative to the husband’s share/ 

* (Mkrshna. f prlktshruu $ Chudamani, £cikr$hna } $t\ {[ frikxshna. 

S Cluxlamani and Achyuta. I'M.kr.shria, £rik*sUoa> 








THE DA'lU mrA'OA. CHAP. XI. SEC. I, 


m 


the maxim is applicable where the correlative is not speeitied . and 
thus, when it is said “ call DittWs mother;’ neither the mother of the 
messenger, nor of the sender, is supposed to be meant. In like man¬ 
ner, since the correlative is here indicated by the pronoun in the 
phrase, ‘ his funeral oblation.” how can [the word share*] reier to the 
wife? And"th,e incongruity, of supposing the text to be an injunction, 
has been already shown (§ 10.) 

14 Conclusion M. Therefore, it is demonstrated, that Vihafc 

in regard to the Manu (§ 7.) declares the widow's right of taking his 
iraerpretatipn of [that is, her husband’sf] entire share(a). 
the passage (§ 7.) 

15. Passages of various authors, whic h declare the contrary of the 

. 


widow's right of succession, are the following, 
kha, Likhita, .Paithinasi and Yama say, u The wealth 
of a man, who departs for heaven, leaving no male 
1 issue, goes to his brothers. If there be none, his 
father and mother take it; or his eldest wife, or a 


15. Text of an 
apparent contrary 
import occur: viz. 
a passage of (fin- 
kha,Paithinasi,&c. 

kinsman (sagotra), a pupil,(6) .or a fellow student/ 

tc Whirh nr - 16. Here, in contradiction to the preceding text 

fersdie brothers the succession, of the father and another, if there be 
and the parents to no brother, or that of the wife, if they be both dead, 
the wife. is propounded. 

17. So Devala ordains ; “ Next let brothers of the whole blood 

divide the heritage of him who leaves no male 'issue, 
17. Also a pass- - — ^ - * • • « - . 


age of Devala, 
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or daughters eqxia.l [as appertaining to the same tribe.;.']; 
or let the father if he survive, or [half§ j brothers be¬ 
longing to the same tribe, or the mother, or the wife, inherit in their 
order On failure of all these, the nearest of the kinsmen succeed.”|| 


ANNOTATIONS. 

14. Vibat Manu declares the widow’s right of taking her husband’s entire shars.] 
On failure of male issue, the widow succeeds to the whole estate, whether joint or seve¬ 
ral, and consisting of immoveables or moveables. So Jimuta-vahana and the rest mam- 
tain. However, [Vackespati] Misra holds, that, iu the case ot separate property the 
widow inherits ; but, in the instance of undivided wealth, the brothers are heirs, ana the 
widow only shares food and raiment. Ka^inwna on Daya-fcatva. 

15. Eldest wife.] In the Kalpatara and Ratndkara the text is read patni vi’jycsh- 
tha c a wife not eldest V that is, according to Cbande^vara’s interpretation, 4 1 ulhlluig; some 
but not all the duties of a faithful widow.’ This reading is noticed m i^ghynandaua s 
commentary, but with a different interpretation; viz., 1 youngest wife. Ip the < trami- 
trodaya the text is written jycshfcha va patni; which removes, all ambiguity, a.UG con¬ 
firms the version of Jimnia-wfih&na’s reading, paint va jyesotha. 

17. If (dhriyamana) he survive.] Being alive* llagh. Daya-tatva. 

Being capable of the succession. This excludes one degraded or otherwise dis¬ 
qualified. yriktshna and Kaqirama. 

* ^.rlkxsiina. f Chudamani, yrikrshna. and Mahe^vara. $ Qvikrshna and Achy ut a, 

§ Chudimani; &c. || Tide infra. § 50. and Sect. 5. § 0. 

(a) s4 I Mori. Big. 316, 


(6) I Mori Big, 330. 
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t of all the. heirs, and the widow last. 


10 . Borne redoiirile the • contradiction by' saying, 
Hi at the preferable right'of the "brother supposes him 
either to be not separated or to be re-united; and the 
widow’s right of succession is relative to the estate 
of one, who was separated from his co-heirs, and not 
re-united with them. 


20, That is contrary to a passage of Virhaspati, who says, “ Among 
20 It would brothers, who become re-united, through mutual affeo- 

comr ulict'Vrhas- hi on, after being separated, there is no right of s.eui~ 
pati. oriiy, if partition be again, made. Should any one of 

them die, or in any manner depart [by entering into a 
religion,-* * * § order^] his portion is not lost* but devolves on his uterine 
brot her. Him' sister also is entitled t o take a sharia of it. This law 
concerns one who leaves no issue, nor wife, nor parent If any one of 
thi) reunited breth.re.ii .acquire- wealth by‘science, valour, or the like, 

| with the use of the joint■ stock - !*.] two'shares of it must be given to 
him, and the' rest shall have each a share.”]: 

21 . Here, since re-union .of pareenters is specified at the beginning 
21 . Who infi- * UK * the close, of the text, the intermediate passage, 

mars the wife's “ Ms share is not lost, but devolves, on his uterine 
p referable right brother/’ .must be understood, as relating to a re-united 
in the mstancpof parcener. And the author, saying "this law concerns 
ihreu CU )rc ~ one who leaves no issue, nor wife nor parent,” declares 
the right of a re-united uieiine brother as taking effect 
on'failure of son, daughter, widow and parents. How then does [the 
to-united brother§] bar the widow’s title to the succession 'i 


.ANKOTATIGNS, • 

iO. Borne moneile tbe" contradiction. by saying.] 'The doctrine of the Maithila 
school, is hew stated. Mahe^vara. 

SO. His. sister also its entitled to a shared His unmarried sister, whose father is 
deceased, is entitled to take out of.her deceased brother's share, a portion or allotment 
to defray the expense of her marriage. Bat* if itcannot be defrayed with that, she. 

: from' the surviving brother. - Maher;vara. 

If unmarried, she takes a portion sufficient io defray the charges of her nuptials. 
If a widow, she receives a. maintenance. Aehynta. 

Some say, that, if she be a widow, she receives a tnaintenance. fritehirm. • 


* yrikfsinpa and Achyuia. 

T Giittdfioiam. 

% In this passage, (as it stands in the Batnafea and other coripilati 
several variations of the reading: but not materially 'affecting the sense. 

§ MahcijVara, 
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22 . Besides the text expresses, that “hia share is not lost ; 5 ’ and 

07 t , the expression is pertinent in regard, to imsepara.ted 

muat roloUto re- parceners and re-united co-heirs, since the lapse of the 
united co-heirs. share might be supposed, because the property, being 
intermixed with another brother’s effects, is not seen 
apart; but, the property of a separated, co-heir being distinctly perceived 
in a separate state, what room is there for supposing its lapse? Therefore, 
these texts [of Vxhaspati * vide § 20] relate to re-united co-heirs. 

23. Moreover, the inference, that the texts of (yankha and others 
9 « m. „ above cited, (§ 15 &c.,) which declare the p*''arable 

eel mode'o/recon> Tight of the brother before the widow and the rest, 
cijirig the seeming relate to a re-united brother,, [as well as an unsepara- 
eontradietiort(|i9j ted, one,f] must be drawn either from the authority 
is unsupported by 0 f a text of law or from reasoning. Now it is not de - 
posxtive texts. ducifole from a text of law", for there is none which 
bears that, meaning expressly; and the passages* concerning the succes¬ 
sion of the re-united parcener (sect. 5. §13.) containing special provision > 
regarding the brother’s succession, cannot intend generally the right of 
a brother to inherit [to the exclusion of a widow.]:] 

2 'Jk Since the texts of Vihaspati just now cited (§20) contradict 
24 The drcced- fc hat inference; for the brothers right is there declared 
infpasig* s (U 5 ~ to take effect, in the case of re-union, on failure of sun, 
&o.) do not relate daughter, widow and parents ; brethren not re-united 
to unscpaiatetl & nuist be the subject [of those passages of Qankha, &c., 
re-unitedco-lieira. ^ That alone is right; and they do not relate to 

[unseparated and] re-united brethren. 

2o, But it is said, this inference is deduced from reasoning. Thus, 
95 rt is ecmallY in instance of re-union, [or in that of a subsisting 
rmsapportert *by co-parcenery 3 § the same goods, which appertain to one 
mwnwg,' * brother, belong to another likewise. In such case, 
when the right of one ceases by his demise, those goods 
belong exclusively to the survivor, since his ownership is not divested. 
They do nob belong to the widow: for her right ceases on the demise 
of her husband ; in the like manner as his property devol ves not on her, 
if sons or other [male descendants] be left. 

26. That argument is futile. It is not time,'that, in the instance 
26 F t] r of re-union [and of a subsisting co~parcenery,||] what 
posed belongs to one, appertains also to the other parcener, 

confuted. D ~ But the property is referred severally to miaseertai aed 
portions of the aggregate. Both parceners have not a 
proprietary right to the whole ; for there is no proof to establish their 
ownership of the whole: as has been before shown [when defining the 
term partition of lieritage.il ](u) Nor is there any proof of the position, 
that the wife’s right in her husband’s property, accruing to her from 
her marriage, ceases on his demise. But the cessation of the widow’s 

* £Tlkrshm, fc | MahVara. i Mahc^vara, 

§ Mahe$vara. jj Makeqvara. 51 M#he$vara, Vide C-1. 

(f) See V'irm&m Gramm y< Grimm, 1 Mad. B. C. Sep. 475.— 
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right of property, if there he male issue, appears < 
ordaining the succession of male issue. 

27. If it be said, that the cessation of her right, in this instance 

also, does appear from the law which ordains the sue- 
. 27, An objec* cession of the ire-united parceners; the answer is, no> 
tf& answered. for it is not true that the text relates to re-united par- 
betters; since the law, which declares the brother’s 
right of succession, may relate to re-united brethren, if it be true, that 
the widow’s right of ownership ceases by the demise of her husband 
who was re-united with his co-heirs; and the widow’s proprietary right 
does'so cease, provided the law relate to the case of re-united brethren. 
Thus the propositions reciprocate. 

28. Besides, if the texts of Qattkha, Likhifca and the rest, (§15 

&c.) relate to unseparated or re-united parceners, they 
8 $. A farther must be interpreted as signifying, that f the wealth of 
reason stated. one, who is either unseparated or re-united, goes to a 
brother who is so; or, if there be none such, the two 
parents take it; In that : case, a question may be proposed, shall 
parents, who are separated and not re-united, take the heritage? or 
parents who are either unseparated or re-united ? Here the first propo¬ 
sition is not admissible ; for how can the claim of parents, who are se¬ 
parated and not re-united, be preferred to the wife’s, since they are ex¬ 
cluded by her, under the passage before citedJ Nor is the second pro¬ 
position maintainable ; for all agree, that a father, being unseparated 
or re-united, takes the heritage in preference to an unseparated or re¬ 
united brother. 

29 


Moreover, as in the instance of the estate of one, who was 
separated from, and not re-united with, his father and 
29. An addi- his brother, the father has the right of succession be- 
tional .argument f ore brothers, because he has authority over the person 
set -orfcu. and wealth of his son; since he gave him life; (for 

their identity is affirmed in holy writ, where it is said “ he himself is 
born a son :”*) and because the deceased, by participating [ with the 
manes of the grandfather and great-grandfatherf j in funeral offerings, 
partakes of two oblations of food which his father roust present to the 
grandfather and great-grandfather [at tlie same time that none are 
presented by his brother,]:] for sons do not offer the half-monthly ob¬ 
lations of food, while their father lives f so the same [preference of the 
hither before the brother] is fit in the other instance [of the estate of 
one who is either unseparated or re-united .§] Or, since they are alike 


annotations. 


29. Alike in respect of coparcenary and r<!-umon.'J A variation in the reading of 
this passage is noticed by M»heqvara, viz. sansnshfatwayoh for sausargayoli; hut no 
material difference results from it in the import of the passage. 

•- - -———~-— -——- ———— 

* See Essay on the Yedss. As. Res- vol. 8. p. 412. f Mahecvara, 

J ^rikfoina. § <?rikfshp, Achy at a, &e. 






30. 


30. The pro¬ 
posed cxplunatioa 
is insufficient- 


THE DA'YA-BHA'GA. CHAP. XI. SEC. I. 

in respect of co-parcexiery and reunion, the equal right of father and 
son -would, he proper, not the postponement of the father’s claim to 
the brother’s. 

Further, the dual number? expressing, that ‘ parents, who are 
unseparated or re-united, take the heritage/ is unsuit¬ 
able : for there is neither partition, nor co-parcenary, 
with the mother; and consequently no re-union of 
estates; since Vxhaspati says, “ He, who being once 
Tt - . separated, dwells again, through affection, with his 

teut with Vi-hav father, brother, or paternal uncle, is termed re-^ated* 
pati’s definition of He thus shows, that persons, who by 'birth have com- 
ic-uflibn. mon rights in the wealth acquired.by the father and 

grandfather, as father [and son,] brothers, uncle [ancl 
Interpretation nephew,] are*re-united, when, after having made a par- 
o ti»e text. titiony they live together, through mutual affection, as 

inhabitants .of the same house, annulling the previous partition, and 
stipulating, that “ The property which is mine, is thine; and that,' 
which is mine, is thine.” The partnership of* traders, who are not so 
circumstanced, and only act in concert on an united capital, is no re¬ 
union. Nor are separated co-heirs re-united merely by junction of stock, 
without an agreement prompted by affection as above stake!. There¬ 
fore, since neither re-union nor co-parcenery with a mother can exist, 
liow is the contradiction in regard to the succession devolving on her 
before brothers, to be reconciled l 



'y ; 31, In the 

SI, Approved 
mode of reconcil¬ 
ing the ■ apparent 
contradiction. 

Sons confer be¬ 
nefits on their 
father: as appears 
from passages of 
Maim and~V Mirra, 
BMta, (Jankha 
and Likhiia, Ma* 
uu, &c., and Yaj- 
fiavaikya. 


next place the manner, in which the difficulty is re¬ 
moved by the* wise, will be stated. From the tex ts of 
Vishnu (§ 5.) and the rest [as YSjhavalkya, &c.,t § 4.] 
it clearly appears, that the succession devolves on the 
widow, by failure of sons and other [male descendants:J 
and this is reasonable; for the estate of the deceased 
should go first to the son, grandson, and great-grand¬ 
son. Thus Manu and Vishnu say, Since a son deli¬ 
vers [tr/iyate] his father from the hell called Put; there¬ 
fore he is named pnttra by the self-existent hiuiseii 
So H&rfta says,“ A certain hell is named Put ; and he, 
who is destitute of offspring, is tormented in hell 
A son is therefore called puttra, « because he delivers 


• ANNOTATIONS. 

31. The nmmier in which the difficulty is removed by the wise.] By HaJ&yudjb& 
and others who'maintain the same doitftue with us. (^rtkfshiia andAchyutft. 

Is tormented in hell.] Acliyuta and MaheQvara explain nairaya one who goes to 
a place of torment (niraya)- But Qriktskmcontradicts,that' exposition. Consistently 
with one interpretation, the sense is, that ‘ he, who is destitute of proge ny (chinnatantu), 
will be tormented in- hell/ According to the other, a separate place of torment is here 
mentioned under the name of Chmnatasoth. . w 

* Vide infra. C. 13. § 3. f Chiidpiani and Qrlkrshua, 

t ^ianu, 0.13S. Vishnu, 15. 43, Vide supra. C. S 6* 
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Ills father from that region of hoitor.” In like manner f^anklm and 
Imkluta declare, “ A father-is exonerated in his life-fame from debt to 
his own ancestors, upon seeing the countenance of a living son : he 
becomes entitled to .heaven by the birth of his son, and devolves on. 
him Ids own debt. The sacrificial hearth, the three vedas, and sacrifices 
rewarded with ample gratuities, have not the sixteenth part of the 
efficacy of the birth of an eldest son.”* Thus Maim,, ^anklia, Yasishtha, 
Likhita and Hfirita. ordain, “By a son, a man conquers worlds ; by a 
son’s son, he enjoys immortality ; and, afterwards, by the son of a grand- 
sou, he reaches the solar abode.” f So Yfijnav&lkya says, “ The attain¬ 
ment of worlds, immortality and heaven depend on a son, grandson and 
great-grandson,, : M ; 

32. Thus the proprietary right of sons and the rest is expressly 
32 The bene- ordained, as already inferrible from reasoning ; because 
fit conferred ik r.ke the wealth, devolving upon'‘sons and the rest, benefits 
Voason of their the deceased: since sons or other male descendants 
succession. produce-great spiritual benefit to their lather or ances¬ 

tor from the moment of their birth; and they present 
Manu. funeral oblations, half-monthly, in due form, after his 

decease. So Manu declares the right of inheritance to 
be founded on .benefits conferred: “By the eldest "son as soon as born, 
a man becomes the father of male issue, and is exonerated from debt to 
his ancestors; such a son, .therefore, is entitled to take the heritage ^ 

S3. From the mention of it as a reason (“therefore,” &e.;) a,nd 
33 . Assents to ^ nc ; e the™ can be no other purpose in speaking of 
this doctrine. vari oris benefits derived from sons and the "rest, while 
treating of inheritance, it appears to be a doctrine to 
w h teh Manu a&sents, that the right of succession is grounded solely on 
the benefits conferred. 


34. Accordingly [since benefits axe derived from the great-grand- 
Therefore HOn as well as from the sou|1 the term “son” [in the 
text pi Manu, .If § 32. or in that of Vishnu,** ^ 5. or in 


file right extends 
to the great 
grandson. 


d OiQse of YajK&valkya, extends to the great- 

“ ' grandson ; for, as far as that degree, deneendaxite e<jtt|py 

confer beiidifa! by presenting oblations of food in the prescribed form 
of hall-monthly obsequies. 


ANNOTATIONS. 

{ no attainments ofyovlds, inuuortality and heaven.] There is a difference izx the 
reading of the text, lokauantyan divaK praptiK " Immortality in the world and the 
attainment of heaven,* instead of lok aoanty a-diyaii praptifi “attainment of worlds, 
immortality and heaven/* A corresponding difference of interpretation is found in the 
commentaries of Vjjn&neijvara, Apararka and Sfclapar>i. 

32. Expressly ordained, as already inferrible from reason.] Ordained by a pas-, 
sage of the Veda formed on reason, ^rikfshfla, ' 1 . 

.—........x.__"___’_____ >._ 

* The first stanza occurs in tlie institutes of AtrL 53. 
f Manu, 0. 137, Vasishtha, 17. 5. Also Vishnu, VS. 45. 
t Yajhavalkya, h 78. § Manu, 9. 106. Vide supra. C. 1, J 36. 

.If Maheqvwca. % ClwhunanL . ** Mahcyvara. ff Achyifa. 
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Eke 


35. Reason of 
his inference. 


[if it were not inferrible from reason* or if Marnv did 
" not mean, that the right of succession rests upon ..be- 
lie,fits conferred ;*f] the word son could not quit its 
propel* sense [for a larger import;] and a passage, de¬ 
claratory of the grandson’s right, must be somehow assumed. But, 
admitting that such a passage may be assumed [as inferiible from the 
declared right of a daughters son considered as a. son^BQh.iJ s-till 
there is no "separate text concerning the great-grandson. 


36 His riffhfc 36. Therefore the great-grandsons right of sue- 

rentscn the bene- cession is founded on benefits derived from him ; and 
fits conferred by the word son. is of comprehensive import ^ 
him. 


M 


Accordingly BaudhSyana says, “ The paternal great-grand- 
father and grandfatherj, the father, the man himself, 
his brothers of the whole blood, his son by a woman 
of the same tribe, his son’s son. and his great-grandson : 
all these, partaking of undivided oblations, are pro¬ 
nounced sapindas. Those, who share divided obla¬ 
tions, are called sakulyas. Male issue of the body being left, the pro¬ 
perty must go to them. On failure of sapindas or near kindred, sakal- 
yas, or remote kinsmen, are heirs. If there he none, the preceptor, 
the pupil, or the priest, takes the inheritance. In default of all these, 
the king [has the escheat.”] 


37 : Baud ha- 
van a intimates as 
ynuch, in emime- 
rating Sapindas. 


38/ The meaning of the passage is this : since the father and cer¬ 
tain other ancestors partake of three funeral oblations 
38. Exposition, as participating in the offerings at obsequies ; and since 
ot his text. the son and other descendants, to the number of three, 

present oblations to the deceased [or to be shared 
by his manes ;§] and he, who, while living, presents an oblation to an 
ancestor, partakes, when deceased, of oblations presented to the same 
person; therefore, such being the case, the middlemost [of seven,]}| 
who, while living, offered food to the manes of .ancestors, and ..when 
dead partook of offerings made to them, became the object to which 
the oblations of his descendants were addressed in their life-time, and 
shares with them when they are deceased, the food which must be of¬ 
fered by the daughter’s son and other [surviving descendants beyond 
the third degree. ]1F Hence those [ancestors,] to whom he presented 
oblations, and those [descendants,] who present oblations to him, 
partake of an undivided offering in the form of (pinch*) food at obse- 


ANNOTATIONS. 


Suggested by reason and also ordained in express terms. Mahe^vara, 

37. Partaking of undivided oblations.] The terms of the text arc interpreted, 
very differently in the Ratmikara. 


* prikishna#and Achyuta. 
§ Mahe^vara, 


f Maheqvara. 
I] Maheqvava. 


l prfkrshija, Achyuta and MnUccvanu 
Mahe.pvarau 

: mi ■' 
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q'uiea Persons, who do partake of stieh offerings, are sapiada^. Bat 
cue distant in the fifth degree neither gives an oblation to the fifth in 
ascent, nor shares the offering presented to his manes.' So the fifth in 
descent neither gives oblations to the middle person who is distant 
from him in the fifth degree, nor partakes of offerings made to him. 
therefore three ancestors, from the grandfather’s grandfather upwards, 
and three descendants from the grandson’s grandson downwards, are 
denominated safcnlyas, as partaking of di rided oblations, since they d.o 
not participate in the same offering. 

31) The re!a* 39. This relation of sapindas [extending no 

turn of sVpiodU farther than the fourth degree*] as Well, an that of 
regards inherit- sakulyas, has been propounded relatively to inherit- 


St DC 3. 


ance. 




Accordingly [since the right of succession to property is 
founded on competence for offering oblations at obse~ 
fp. Oorroho- cpiies.fi] Maim likewise, after premising ‘‘Not brothers, 
! 7 lcd pas ” 110r parents, but sons are heirs of the father ;/fi pro- 
sage of -Oauii. eeeds, in answer to the question why % to declare, “To 
three must- libations of water be made, to three must oblations of food, 
be presented: the fourth in descent is the giver of those offerings; but 
the fifth has no concern with therft.”§ 

41. But for mourning and other purposes, the relation of sapin- 
das extends to such as partake of the remains of obla¬ 
tions ; for that relation is defined in the Markantleya 
pur&na. as founded on participation in the wipings of 
offerings. “Three others, from the grandfathers 
grandsiro upwards, are declared to be partakers of the 
residue of oblations,; they, and .the person who per¬ 
forms the religious rite, being seventh in descent, 
constitute that relation, which is termed by the holy 
sages kin within the seventh degree/’j| The meaning 
here is kin which occasions impurity [on occasion of deaths and bir ths ] 


41. For mourn¬ 
ing find other pur¬ 
pose®. the rela¬ 
tion of Sapiodas 
is ihore compre¬ 
hensive : accord* 
iug to it passage 
of die Markande- 
y& puriipa. 


4 r& 


Accordingly Mann likewise has said, when treating of un- 
cleanness by reason of mourning, &e. “ The relation 

43. And one of sapindas ceases with the seventh person [in ascent 
of Manu. 0 r descent;] and that of s&m&noclakas ends only where 

birth and family name are no longer known/’IT Else 
this passage would be in contradiction to"the text before cited : “To 
three must libations of water be made, &c/* (§ 89.) 


ANNOTATIONS. 


39. This relation has been propounded relatively to inheritance.] But those, who 
partake of the remnants of oblations, bear the same designation [of sapitfdas] relatively 
to mourning, marriage, &c. Suddhi-tatva and JDaya-taiva. 


* (JJrlkrshna and Acliyuta* f Mahepvara. 

§ Manu, 9.186, Vide infra. Sect. 6. § 7. 

IS Marcandoya purana, 28.4;, hi the Story of Madaiasii. 


]. Manu, 9. 185. 


*1 mm 5 , 6u. 








Ilf illiili®! 


mm 


THE I)A/YA-BH A't.«A» CHAP. XT. SEC L 


43, The widow, 
cont’errm" spiri¬ 
tual benefits oil 
her husband in 
the next degree 
to the male issue, 
rmcceeds on fai¬ 
lure of it. A pas- 
sage ofVydsa. 


43 , But, on. failure of heirs down to the son’s grandson, the wife, 
being'inferior' in pretensions to sons and the rest, 
because she performs acts spiritually beneficial to her 
husband from the date of her widowhood, [and not, 
like them, from the moment of their bi vfch;* J succeeds 
to the estate iif their default^,). Thus Vy&a says, 
« After the death of her husband, let a virtuous woman 
observe strictly the duty of continence ; and let her 
daily, after the purification of the bath, present water 
from the joined palms of her hands to the manes of 
her husband. Let her day by day perform with devotion the worship 
of tbe gods and especially the adoration of Vishnu, practicing constant 
abstennousness. She should give alms to the chief of the venerable 
for increase of holiness, and keep the various fasts which are command¬ 
ed by sacred ordinances. A woman, who is assiduous in the perform¬ 
ance of duties, conveys her husband, though abiding m another world, 
arid herself [to a region of bliss, f] 

44 Since by these and other passages it is declared, that the wife 
rescues her husband from hell; and since a woman, 
tiding improper acts through indigence, causes her 
husband to fall [to a region of horror;] for they share 
the fruits of virtue and of vice ; therefore the wealth 
devolving on her is for the benefit of the former 
owner: and the wife’s succession is consequently 
proper. 

45 . Hence [since the wife’s right of succession is founded on 
reason,I j the construction in the text ol Qankhtt, &e, 
(R 15.) must, be. arranged by connexion of remote 
terms,'’in.this, manner, ‘ The wealth of a man, who de¬ 
parts for heaven leaving no male issue, let his eldest 
[that is, his most excellent^] wife take; or, in her 


44. Shows, that 
Tier good or bad 
conduct affects 
her Husband in 
another world. 

Wealth, devolv¬ 
ing on her, is be¬ 
neficial to him. 


45. Proper in¬ 
terpretation of 
the text of 9an- 
kha, See. $15 J 

default, let the parents take it : on failure of them, it goes to the 
brothers.’ The terms “ if there be none [that is, if there be no wife||], 

ANNOTATIONS; 

45 The wife being inferior to sons, because she performs aets < spiritually beuefi- 
cial from the date of her widowhood.] -Cluidimarii’s interpretation of his authors 
meaning is followed in this version. Achyuta dissents from it; and maintains, that 
the performance of acts of spiritual benefit is here stated as the reason of the widow s 
succession ; and her incapacity for presenting oblations at, tha hall-mont.ily obsequies la 
the reason of her inferiority to sons, and of the consequent postponement of her claim. 
His explanation, and the reasoning by which it is supported, are refuted by fnkrshna 
and Mahetjvara. 

Let her daily perform with devotion the worship of thcgods.'J * 4 And show iiospi- 
tality to guests.’ So the text is read in tha Viramitrodaya, fiz., devatd tithi-myunm 
instead of dev.nanan ehapujanam. Other variations in the reading ot the text occur, 
but which are unimportant. 


* Chud.amap5., and. Malie^va-ra 

4 Yiramiirodap* U Ra&Huna&dfsna. 


jr ^rikfshna. J Qrfkfshna, 

(a) See 1 Mod. Dig, 
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Wbfeh ot'cur \n the middle of the text, (§ 15.) are eonBeeted both -with 
the preceding sentence “ it goes to his brothers;* and with the subse¬ 
quent one " his father and mother take it.” For the text agrees [with 
passages of Vishnu and YSjfthvalkya, * § 4 a'ticl -5, which declare the 
wife’s right; t] and the reasonableness ft of ■ this has been already shown 

SH *■) 

46. The assumption of any reference to the condition of the 
brethren as unseparated or as re-united,J not specified 
in the text, is inadmissible [being burdensome mid mi* 
necessary,§ Therefore the doctri n e of J itendriy a* who 
allinns (ho rigi.it of the wife to inherit the whole pro¬ 
perty. of her husband leaving no ...male issue, without 
attention to the circumstance of his being separated 
from his co-heirs, or united with them, (for no such 
listinction, is specified,) should be, respected. 

The rank of wife belongs in the first place to a, woman of the 
highest tribe : for the text [of (/ankha, &c.||] expresses, 
that " the eldest wife takes the wealth/’ (§ 15 and 
45 ;) and seniority is reckoned in the order of the 
tribes. Th us M aim says, “ When regenerate men take 
Wires both of their own class and others, the prece¬ 
dence, honour and habitation of those wives must be 
settled according to the order of their classes ”1F There ¬ 
fore [since seniority is by tribe/**] a woman of equal class, though 
youngest in respect of the date of marriage, is deemed eldest. The 

^ANN^ATIONa. 

4 1 The rank of a wife belongs hi the .first place, to.] ('llkrshna remarks, tl# 
Caudal am expounds this whole paragraph differently from the sense in which ho him- 
soil has explained it. According to Chtidamam, ‘ Yajnavalkya and Yishnu (§ 4 and 5.) 
ordain, that the estate of a childless man. shall go to his widow. $mk!m (§ i5.) adds 
the condition, that she be the eldest wife. Maim $ 41) restricts the rank of eldest 
wife to a woman of equal class i and states the. purpose to bo her personal attendance, 
to. In the passage cited from Vishnu, (§ 47.) that is extended to a Woman of the next 
following tribe. Therefore, to render all these passages consistent, since if appears 
that the eldest; wife succeeds, and Yajfiavalkya and the rest use the word wife for one 
competent to inherit, and it further appears from passages to be hereafter cited, (§ 48.) 
that brothers and the rest inherit the estate, giving only a maintenance to women who 
are not of that rank, it follows, that the rank of wife is restricted to the woman of equal 
class and to one of the next following tribe/ on the other hand admits, in 

concurrence with Acbyuta, that, in a casts of the utmost distress, a woman of the Vaisya 
tribe, being married to a Briihmapa, may be employed by him in religious offices. It 
should follow, that she may be capable of inheriting. This, however, is not expressly 
stated* ; / ■ -* ■ . 

Though youngest in respect of the marriage.] Upon the death of the first wife, who 
h ft Br&hmawf, ana after a marriage with a Kshatriya, another firahmani, who is subse¬ 
quently espoused, is c one youngest in respect of the date of marriage/ Else [if the 
Kshafcriyi were the first wife,] the marriages would be in the inverse order of the classes ; 
which is forbidden. Chuiiamani, Achyuta and t/ilkrskna. 


46. A. different 
opinion 6$ 19) is 
erroneous. 

Jifemiri.ya’sdoc^ 
trine is right. 


M 


47. The wife 
must be a woman 
of the same tribe; 

Manu declares 
her precedence. 


* Cfcud&mani, Achyuta and frikishria, 
$ (Viteluia. 

*r itanueih 85,, 


f Mahe$vara. f Vide § 19. 

II Achyuta, (/riktshua and Maheerara, 
** OrlkxshpetN 
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rank of wife (paini) belongs to her, for she alone is competent to-assist 
in the performan.ce of sacrifices and other sacred rites. Accordingly 
Maim says, <( To all such •married men, the wives of the same class onlyfe.) 
(not wives of a different class by any means) must perform the duty of 
personal attendance, and the daily business relating to acts of religion.. 
For he, who foolishly causes those duties to be performed by any other 
than his wife of the same class, when she is near at hand, has been 
immeihorially considered as a mere Chandala begotten 
On a BrahmanL i,)f But, on failure of a wife of the 
same tribe, one of the tribe immediately following 
[may be employed in such duties.] Thus Vishnu Ob 
dains,' /‘If there be no wile belonging to the same 
tribe, [lie may execute the business relating to acts of 
religion] with one of the tribe immediately following, 
in case of distress. But a regenerate man must not 
do so with a woman of the Qudra class. 4 Execute business relating 
to acts of religion/ is understood from the preceding sentence..]: There¬ 
fore a BrAhmanl is lawful wife (patnl) of a Brahuiana. 

But not a wo- On .failure of such, a Ksbatriya may be so, in case of 
class a l ° Wet distress ; but not a Vafeya, nor a Qddrd, though mar¬ 
ried to him. A Kshatriya. woman is wife of a Kshatriya 
man. In her default, a Vai$y6 woman may be so, as belonging to the 
next following tribe ; but not a Qudra woman. A. Vaicy^ is the only 
wife for a Vafeya : since, a Q&drA wife is denied in respect of the rege¬ 
nerate tribes simply. 

48, 



1 u her default a 
woman of the next 
tribe. 

Conformably 
whh a passage of 
Vishnu, 


A mainte¬ 
nance, declared by 
Niirada, regards 
women espoused, 
but not reckoned 
as. wives. 


Iti this manner must be understood the succession to pro¬ 
perty in the order in which the rank of wife is acknow¬ 
ledged. Therefore, since women actually espoused 
may not have the rank of wi ves, the following passage 
of N&rada intends such a case. “ Among brothers, if 
any one die without issue, or enter a religious order, 
let the rest of the brethren* di vide his wealth, except 
. the wife’s 'separate property. Let them allow a maintenance to his 
women for life, provided these preserve unsullied the bed of their lord. 
But, if they behave otherwise, the brethren may resume that allow¬ 
ance.*^ So [this other passagej]] of -the same author; [“ On failure of 
heirs, the property goes to the king, If] except the wealth of a Brahman a. 
But a king, who is attentive to the obligations of duty, should give a 


' ANNOTATIONS, 

She alone is competent to the performance of sacred rites.] According to the re¬ 
mark of Achyutn. and ^dkhdma, this alludes to the grammatical rule for the derivation 
of patnl wife, from pafci husband ; as intending his female associate iu the performance 
of religious ceremonies. Vide Panini. 4.1. 35. Mitaksbaia on inheritance. 2, 1. 5.. 

48. Not being of the rank of wives.] Being of a tribe distant by one interme¬ 
diate degree, or being of fudra class* Chulamani and (^rfkrshna. 

■---J-,----A_______ 

* Manu, 9. -86—S 7. | Vishnu, 26- 3. + Vislmu, 26.1. 

§ Nat ada, 13. 25.—20, [| Qrlktshna. &c. Nilrada, 13. 5L 

( d See I Strange H. h, 138.—.AV. 





vaintenanee 

There is no dis¬ 
crepancy* 


VrHaspati an'd 
'j\ T dr ada re eoi idle d 
on the same priu- 
Ci pie. 
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to the women of such persons. “ T^b law of/inheritance 
has been thus declared”* The allotment of a main¬ 
tenance to the women of such person, not being of the 
rank of wives, and the declared right of wives to sue- 
ceed to the whole estate, constitute no 'discrepancy. 

49 . Accordingly,, Yrhaspati propounds the king’s right to an 

^ ,, escheat in default of the wife ? “ If men ofthe military* 

49; la$s;igost> commercial and servile tribes die childless, leaving 
neither wife nor brother, let the king take the pro¬ 
perty; for he is indeed lord of all.” But Nara-da, di¬ 
recting that “he should give a maintenance to the 
women of such persons,” (§ 48.) authorizes the king to take the whole 
estate, giving to them enough for their support. This contradiction 
roust be reconciled by distinguishing between the wife and the espous¬ 
ed woman. Accordingly, in passages declaratory of the wife’s right of 
succession, the term “wife” (patni) is employed: and, in those which 
ordain a- maintenance, the terms “ woman” (stri or nari) or “spouse” 
(bh&rya) or other similar word. 

50. In the fc$xt of Devala (§17.) which expresses, “' Next lei 
50. Proper inter- brothers of the whole blood divide the heritage of 

prelation of the him, who leaves no male issue ; or daughters equal 
text of Devala |b,s appertaining to the same tribe;] or let the father* 
f§ 1 * *) if he survive, or brothers belonging to the same tribe, 

or the mother, or the wife, inherit in their order ; but, on failure of all 
these, the nearest of the kinsmen succeed;” where “daughters equal” 
are such as appertain to the same class [with the deceased]; and “ bro¬ 
thers belonging to the same tribe” intend those ofthe half-* blood; for 
whole brothers are specified under the appropriate term, and the dis¬ 
tinction would be impertinent [as not excluding anyone;+ or as super¬ 
fluous, since whole brothers of course belong to the same tribe ;]:] in 
this text, we say, the order in which.heirs are enumerated, from the 
whole brother to the wife* is not intended for the order of their suc¬ 
cession; since it contradicts Vishnu and . the rest [as Yrhaspati and 
Vijnavalkya§]: but the meaning of the text is, that the heirs shall take 
the succession in the order declared by Vishnu and others. To mark 
uncertainty in the specified order, the author has twiceused the word 
'qv; once in the phrase “or daughters,” and again in the sentence “or 
let the father, &c,,” and the word is also understood in other places. 
Thus Devala has himself shown vagueness in his own enumeration, 
intimating that ‘ either brothers, or daughters, or parents, &c., [take 
the succession]/ 

51. As for what has been said by Baloka, concerning the text of 
oi Bal oka’s opi* <y&nkha and the rest (§ 15), that it either relates to a 

Uioii refuted. 1 wife inferior in class to her husband, or supposes the 

ANNOTATIONS. 

51. It either relates to a wife inferior in class ] Accordin'? to this opinion, the 
passage is read with the interposition of the privative a. “ The wife not eldest that 
[h, inferior by tribe. (Vide § 15.) Achyuta and ^illcxsbna. 

* N&rada. 13. 52. f (JMktshna, J Riffe on DiyahMga. § Malu‘cvar^ 
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widow to be young; or is relative to brethren unseparoted or re-united ; 
that author has- manifested his' own imbecility by thus proposing an 
indefinite interpretation of the law: for the doubt remains, [which of 
the three is intended ;*] and neither rule could be followed in practice. 

52. As for the assertion, that the text, Which 
ordains a maintenance, is relative to an unmarried 
woman and concubine, that must be rejected as intend- 
i ng a favor to the matrons; for the scope of the precepts.. 


52. The allot- 
merit of a main¬ 
tenance does not 
regard eoucio 
bines. 


p. . ■■■■■ . . - ■ • r . . v - x * 

which allot a maintenance,to women, has been, already 
shown. 

. f>3. Moreover, under the distinction respecting the wife as be¬ 
longing to the same or to a different tribe, how is the 
58. (further an contradiction [of the text to passages of Vishnu and 
gmrient against a Yajfiavalfcyaf § 4 and 5] regarding the succession of 
parents and brothers, to be reconciled [without trails* 
position, or without connecting in construction, remote 
terms JJ] If it he by distinguishing the cases of re-union and continued 
separation, the same distinction may pervade the whole subject: and 
what occasion is there for assuming a difference relative to the wife, 
as belonging to the same or to another tribe ? But the proposed dis¬ 
tinction, founded on re-union and separation, [§ U)] has been already 
fully refuted by us [§ 30.] 

54. The distinction regarding the whole and the half-blood is 
3T \ disfiuc- contradicted by Vihaspati, who says “ Let the wife of 
tSon of the whole a deceased man, who left no male issue, take his share, 
and half-blood notwithstanding kinsmen, a father,ux mother, or uterine 
does not reconcile brethren be present.”§ Uterine brethren are brothers 


ANNOTATIONS. 


Or supposes the widow to be young.] Conformably with the text of H/trlta, vdiich 
directs, that property, sufficient only for the support of life, should be allotted to a 
young widow. Achyuta, (prikrshna and Mahe?vara. 

Or is relative to brethren tin separated or re-unihd.] The reasoning, ou which this 
is grounded, has been before stated. (Vide § 19.) £rikisbria. 

52, As for the assertion.] Of the same author, according to frlkfslma* But 
Maheqvara says, a certain author. 

intending a favor to the matrons.] This passage, which is obscure, has been ex¬ 
plained by prikfshiu as ironical; the concubines being here tauntingly termed matrons : 
and Alahecjvara quotes Clmdamam as authority for that interpretation. But the same 
commentators, m concurrence with Achyuta, state another explanation in which the 
wives arc understood by matrons. It is only by favour of the wives, who themselves 
inherit the whole property, that a maintenance is allowed to the concubines. 

53, The proposed distinction founded on re-union, <fec. has been refuted.] Mahe§- 
vara understands this to be levelled against the doctrine of the Maifc’hikt school. 

54, The distinction regarding the whole and half-blood.] The opinion that the 
whole brother inherits before the wife, but the half-brother after her, OhCidamani and 
Achyuta. 


* priktshna. f Mahepyarew | Mahe$vara, Yide $45, § Vide supra, § 1, 
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the contradiction, 
beinsrineon.sistent 
with a passage oi’ 
Vt-liaspati. 


by the. same mother [and of course of the whole blood. j 
The author declines the wife’s right of succession, al¬ 
though such persons exist By the term his share/ 7 
is understood the entire share appertaining to . her 
husband; not a part of it only [sufficient for her support.*] 

55 . Conclusion 55, Therefore the interpretation of the law is 

in favor of the pro- rigid as set forth bv us, 
posed construc¬ 
tion. 

56. But the wife must only enjoy her husband’s estate after his 
demise. She is not entitled to make a gift, mortgage 
or sale of it. Thus K^ty^yana says, v< Let the childless 
widow, preserving unsullied the bed of her lord, and 
abiding with her venerable protector, enjoy with mo¬ 
deration the property until her death. After her 

let the heirs take it,” 

57. Abiding with her venerable protector, that is, with her 
father-in-law or others of her husband’s family, let her 
enjoy her husband s estate during her life; and not, 
as with her separate property, make a gift, mortgage 
of sale of it at her pleasure. But, when she the 
daughters or others, who would regularly be heirs in 
default of the wife, take the estate ; not the kinsmen 

sapxndas rf] since these, being inferior to the.daughter and the rest,, 
ght not to exclude those heirs : for the widow debars them of the 
succession; and, the obstacle being equally removed if her right cease 
or never .take effect, it can be no bar to their claim. 

58. Nor shall the heirs of the woman’s separate property [as her 

brothers, &c.t] take the succession [on failure of 
5S. Not to her daughters and daughter’s sons, to the exclusion other 
ova heirs. husband's heirs p] for the right of those [persons, 

whose'succession is declared under that head |j 0. 4 ] 
is rela tive to the property of a woman [other than that 'which is in¬ 
herited by her.If] Ktftyayana has propounded by separate texts the 
heirs of a woman’s property ; and [b is text, declaratory of the succes¬ 
sion to heritage,* § **] would be tautology : [consequently heritage is not 
ranked with woman s peculiar property.ff] 


5f>. The widow 
is restricted from 
gift, mortgage and 
stilfc. 


57. She shall 
enjoy* the estate 
lor life; and alter 
her.it goes to her 
husband's heirs. 


or 


ANNOTATIONS. 


56. Abiding with her venerable protector.] This is according to the usual reading 
of the text, and conformable with the interpretation of it hi the Katnakara. But, in 



of fasts. 


Enjoy with moderation.] With abstemiousness, according to the commentators, 
^rfkfshm and Ackyuta. But, in. the Smrti-chandrika, it is explained * patient of 

* Mahe^vara. + Maheyyara. J yrikirshrw and Achyuta. 

§ ^rlkrshiia and Achyuta, || Mabe^vara. IT Malic r-vuviu 

^dkiskint, &•;, Achyuta, fa* 
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Therefore tl.vose persons, who are exhibited in a passage above 
cited (§ 4,) <ik the next heirs on failure of prior 
claimants, shall, in like manner as they would have 
succeeded if the widow’s right had never taken effect, 
equally succeed to the residue of* the estare remaining 
after her; use of ifc> upon the demise of the widow in 
whom the succession had vested. Aft such time [when 
the widow dies,* or when her right ceases,f] the succession of daugh¬ 
ters and the rest is proper, since they confer greater benefits on the 
deceased [by the oblations presented by themf J than other claimants 
[s itch as the sapindas abo vementionecl || § 37.J 



59. The heirs 
of her husband 
take the residue, 
after her use and 
con sump lion. 


60 Thus in the MaMbh&rattv, in tire chapter entitled DSnadhar- 
ma, it is said “ For women, the heritage of their hus- 
•A: pwasre bands is pronounced applicable to use. Let not 
Mahabha* women on any account make waste of their husband’s 
wealth.”8 


00 . 
of the 
rata confirms this. 


61. Exposition 
of die passage. 


61. Even use should not be by wearing delicate apparel and 
similar luxuries ; but,, since a wido w benefits her hus¬ 
band by the preservation of her person, the use of 
property sufficient for that purpose is authorized. In 
C13 ’ like manner fsince the benefit of the husband is to be 

a gift or sale for consulted,IT] even a gift or other alienation is pennit- 
the obsequies of ted for the completion of her husband’s funeral rites, 
her husband. Accordingly the author says, “ Let not women make 
waste.” Here “ waste” intends expenditure not useful 
to the owner of the property. 


<39. Vox her 
maintenance, she 
may ^ mortgage or 
sell, if necessary. 


62. Hence, if she be unable to subsist otherwise, 
she is authorized to mortgage the property ; or, if still, 
unable, she may sell or otherwise alien it: for the 
same reason is equally applicable. 


ANNOTATIONS., 


control/ There is considerable difference in the interpretation of the text, as to its 
general scope, according to various compilers, by whom it is cited. 

60. Thus in the MahabMrata, &c.] The author here corroborates what had been 
said concerning the restriction on the widow’s power of gift, mortgage and sale. (§ 56.) 
Achyuta, ^dkxshna and Maheqvara. 

The passage, hero cited, is read differently in die text of the Mahabh irata; pah 
dayadyam, instead of pati-dayaH. But both readings may be. interpreted in the same 
sense. One of the commentators on the poem notices another variation, parivittaff, 
instead of pativit,tat ‘their husband’s wealth/ Another commentator expounds ths 
passage in a different fanner; ! Let not sons resume any part of the wealth given to a 
woman by her husband/ 


X Mahe^vara, 

i| Mahdblmraf-a, Dana d harm a, 46. 21. 


f Chuddumni. 
§ Mahe^vara. 
■If '(Jdkrshntv, 

^ l 
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63 

63. Bite should 
give, suitable pre¬ 
sents t.o her hus¬ 
band's kindred at 
his obsequies - 


Not to her own 


kindred. 


64. 

With 

64. Unless with 
the sanction df her 

.husband's 

tions. 

rela- 


Let her give to the paternal uncles and other relatives of her 
husband presents in proportion to the wealth, at her 
husband's funeral rifos. „ Yihaspati directs it, saying 
“ With presents offered to his manes, and by pious 
liberality, let her honour the paternal uncles other 
husband, his spiritual parents and (laughters sons, the 
children of his sisters, his maternal uncles, and also an cient and unpro¬ 
tected persons, guests, and females of the family,"* The term “pater¬ 
nal uncle" intends any sapinda of her husband; “ daughter's sons,” 
the descendants of her husband's daughter ; “ children of his sister/' 
the progeny of her husband’s 'sister's son; “ maternal uncles," her hus¬ 
band's mother's family. To these and to the rest, Jet her give presents, 
and not to the family" of her own father, while such 
persons arc forthcoming: for the specific mention of 
paternal undos and the rest would he superfluous; 

their consent, however, she may bestow gifts on the 
kindred of her own father and mother. Thus Narada 
says, Si When the husband is deceased, his kin are the 
guardians of his childless wido w. In the disposal of 
the property , and care of herself, as • well m in her 
maintenance, thf-y have full power. But, if the hus¬ 
bands family be extinct or contain no male, or be 
helpless, the ldu ot her own lather are the guardians 
of the widow, if there be no relations of her husband 
within the degree of a. sapinda.."^. In the disposal of 
property by gift or otherwise, she is subject to the control of her hus¬ 
bands family, after his decease, and in default of sons. 

65. In like mann’er, if the succession have de¬ 
volved on a daughter, those persons, who would have 
been heirs of her father's property in her default, [as 
her son, her paternal grandfather, «fee.t] take the succes¬ 
sion on her death ; not the heirs of the daughters pro- 
party [as her daughter s son, &c.§] 

66, Thebwidow should give to an unmarried 
daughter a four tin part out of her husband's estate/to 
defray the expenses of the damsel's marriage. Since 
sons are required to give that allotment,|| much more 
should the wife, or any other successor, give a like 
portion. 


Narada .declares 
them to be ter 
guardians. 

She is subject to 
their control. 


Tu like manner, 
the succession, de¬ 
volving ott a 
daughter, passes, 
after her, to her 
father’s heirs. 

66. An unmar¬ 
ried daughter 
should have a 
share allotted by 
the widow for the 
expenses of her 
marriage. 


ANNOTATIONS. 


65. In like manner, itfliMuccessioii have devolved on a daughter, those persons, 
&c.] v If the next heirs succeed to the residue of the property, in the instance of the 


wriddw> right is preferable to the daughter’s, much rather should the next heirs 
who would.regularly succeed if there were no daughter, take the succession after her. 
(prlkf sfina and Ohiid/imani. 


f Vide supra. § 2. 

X Achy vita and ^rlkislmi. 


f Narada,' 13, 28—2th .. . . 

§ Aobyuta and prikishna, || Vide C. 3. § 34. 
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■ , . 67. Thus has tlie widow’s- right of succession 

67. Goiiclfofon. beet , explainecl 



SECTION II. 


On the right, of the daughter and Daughter’s Son. 


I. A daughter 
Inherits ii there 
be no widow; con¬ 
formably with pa;- 
3 ages of Manu 
and Ndrada; ia 
right of oblations 
to be presented 
by her son. 


1. Thedaughter's right of succession on failure of the wife [is 
declared.*] On. that subject Maim and Narad a say, 
“ The son of a wan is even as himself; and the daugh¬ 
ter is equal to the son : how then can any other inherit 
his property, notwithstanding the survival of her, who 
is as it were himselfTf I^arada particularizes the 
daughter [as inheriting in right of her continuing the 
line- of succession :] “ On failure of male issue,, the 
daughter inherits, for she is equally a cause of per¬ 
petuating the race ; since both the son and daughter are the means of 
prolonging the father's line.”] The author states the circumstance ot 
her continuing the line as a reason of the daughters succession . and 
the lino of descendants here intends such descendants as present, fu¬ 
neral oblations; for one, who is not an offerer of oblations, confers no 
benefits, and consequently differs in no respect from the offspring • of a 
stranger or no offspring at all. 

■ ’ ,. 2. It is the daughter’s son, who is the giver of a 

preswte wchli funeral oblation, not his son.; nor the daughter’s 
rations. daughter: for the funeral oblation ceases with him. 

3. Therefore the doctrine should be respected, which Dikshita 

1) ,. . maintains; namely that a daughter, who is mother ot 

uiksinta iaalfi igsuej or wbo is likely to become so, is competent 

to inherit; not one, who is a widow, or is barren, or 
.fails in bringing male issue as bearing none but 
daughters, or from some other cause (a). 

4, Here again, the unmarried daughter is in the first place sole 
heiress of her father’s property j to the exclusion o!. 
any daughter verbally betrothed.^] Accordingly Pa- 
racara, says, “ Let a maiden daughter take the heritage 
of one who dies leaving no mate issue; or, if there be 
no such daughter, a married one shall inherit" In the 

term “ married’’ is here implied the restriction before mentioned [ex¬ 
cluding one who fails in bringing male issue.j|] 

’ a-nnSt&ons.' r , , tl , - 

Upon the same principle, the succession, devolving on, the mother by the death 
oC her son, passes after her decease to the heirs of her son ; and not to her own heirs. 
See Sect. 2. 8 31. _____ 

* (Mktshiia. f Mauu, 9.130. Not found in Ndrada’s institutes. $ Narada, 13. 49 
§ Chudamani and ^rffcishna. |] Chudamani and friktthna. 

(a) See t Mori. Dig. 319, 335,.480.~AV. 


fSp.a.d . _ ..... 

lightly prefers the 
daughter, who has 
or Is likely to 
to have male issue. 


4. The maiden 
daughter has the 
best claim,accord¬ 
ing to Paraqaia. 
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5. Tims Devala says, “ To maidens should be given a nuptial por¬ 

tion out of the father’s estate. But of him, who leaves 
5. And Devala. no appointed daughter, [nor son,] the unmarried daugh¬ 
ter, belonging to his own tribe, and legitimate, shall 
take the inheritance, like a son.” The term “appointed daughter” 
implies also son. “ His own ;” belonging to the same tribe with him¬ 
self “ Legitimate f his own lawful issue. 

6. This is proper : for, should the maiden arrive at puberty un¬ 
married, through poverty, her hither and the rest 
would fall to a region of punishment, as declared by 
holy writ. Thus Vasishfcha says, “ So many seasons 
of menstruation as overtake a maiden feeling the pas¬ 
sion of love and sought in marriage by persons of suit¬ 
able rank, even so many are the beings destroyed by 
both her father and her mother ; this is a maxim of the 

law.”* So Paithinasi; “ A damsel should be given in 
marriage, before her breasts swell. But, if she have menstruated 
[before marriage,] both the giver and the taker fall to the abyss of 
hell; and her father, grandfather and great-grandfather are born 
[insects] in ordure. Therefore she should be given in marriage while 
she is yet a girl.” 

7. Since then the father and the rest are saved from hell by suffi ¬ 
cient property becoming applicable to the charges, of 
her marriage ; and, being accordingly married, she 
confers benefits on her father by means of her son; 
the wealth devolving on her is for the benefit of the 
[former] owner ;f and it is reasonable, therefore, that 
the property should descend to the unmarried daugh¬ 
ter, on failure of the wife. 


6. Uer marri¬ 
age is requisite to 
the welfare of the 
manes of her an¬ 
cestor; as shown 
by Tasisfhba and 
PaithShitsi. 


7. And the ap¬ 
propriation of the 
wealtli to that 
purpose is for her 
father's benefit. 


8 . 


fi. Next a 
daughter who has 
or is likely to 
have male issue, 
Succeeds : as inti¬ 
mated by Vfhas- 
pati. 


But, if there be no maiden daughter, the succession devolves 
on her who has, and on her who is likely to have, 
male issue (ft)* That is declared by Yrhaspati; “ Being 
of equal class and married to a man of like tribe, and 
being virtuous and devoted to obedience, she [namely 
the daughter,]:] whether appointed or not appointed 
to continue the male line, shall take the property of 
her father who leaves no son [nor wife.§]” 


% ANNOTATIONS. 

r>. Out of the father’s estate.] This is accord ing to the reading, which is followed 
by this author, as well as by Efcghunandarta. But in other compilations, as the Srarti- 
chandrikA* IMn&kara and Vlramitrodaya, the text is read pitf-drayyam instead of 
jfutr-dravydt • and the author of the last mentioned work explains the passage as sig¬ 
nify rig, tJmt f a portion of the paternal estate [equal to the fourth part of a share] and 
nuptial presents should be given to a maiden daughter.’ 


* Yasishtha, 17. 56. 
t Vide § 13 

(6) See 0 Moo, J. A. Ca, 444.— Ed, 


f Vide Sect, 1. § 44. 

§ Crlkrshua and Oliudamani. 






10. A daughter 
appointed to con¬ 
tinue the male 
line has a prefer¬ 
able title. 
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Of equal class ] Belonging to the same tribe with her father. 

9 . Interpret*- Aljarried to a man. of like tribe.] This is intended to 
tion of the text. exclude one married to a man of a superior or inferior 
tribe, l or the offspring of a. daughter married to a 
man of a higher or lower class is forbidden to perform the obsequies of 
his maternal grandfather and other ancestors who are of inferior or* of 
superior rank. But one; married to a man belonging to the same class, 
confers benefits on her father by means of her son. 

10 . The son of a daughter appointed to continue the male line is 
like a son, highly beneficial, to Iris ancestor; and, 
through him, the appointed daughter is equal to a son : 
•wherefore the appointed daughter and legitimate son 
have an equal right of succession/ 55. But a married 
daughter, who was not so appointed, confers less bene¬ 
fit on her father than the son and the rest [viz. the son’s son and 
grandsons son,f and the widow;J] and is of benefit by means only of 
her son : it is proper, therefore, that she should succeed only on failure 
of other heirs down to the unmarried daughter. 

11 . It must not be alleged, that, admitting this doctrine [of bene- 
n Ari arc , umeilt conferred being the cause of a right of succession,§] 
for preferring one the daugiitor, who has juale issue, should alone inherit) 
who has °male in the first instance; but, on failure of such, then a 
issue to the maid- daughter who may have issue. For her son, born 
f T \ i aUgllter> au ^ se 9 uen ^y> might in this manner be excluded from 

the succession. JMor is this proper ; for both equally 
confer benefits on their grandfather, as daughter's sons. 

12 . A widow 12. By specifying “ obedience” to her husband 
ia excluded by ini- (§ 8 ), the author indicates, that she is not in the state of 
plication 8 .y widowhood, and that consequently she may have issue. 

18. In the text before cited (§ 8 .), the pronoun refers to the 

13. Further ox- word “ daughter” contained in a preceding passage 
position of the I which will be forthwith quoted. |[ § 14.] "Thus, by 
text (§ the conditions specified, that she be of equal class'" 

ANNOTATIONS. 

9. To exclude one married to a iron of a superior or inferior tribe, &e ] This 
remark o/«Tlmi0.awabana is inadmissible.: for theMerm 'married’ excludes the jjotinjt 
ot union with a lxan of inferior tribe; since there can be no marriage between a woman 
ol higher, tribe and a man of a lower one. Therefore the intention is to exclude one 
married to a man of superior class. Yiramitrpdaya. 

Who are of inferior or of superior rank.] A daughter's son of a superior tribe is 
forbidden to offer a funeral repast to the manes of his maternal grandfather who is of 
a lower tribe; and a daughter’s son, being of inferior rank, is forbidden to offer it for 
his maternal grand father who is of a higher class. Kagh. on jOAya-bbaga. 

i i1 ’ ^ or ^ er son ^ excluded from the succession.] ’ Accordingly the notion, 
tluu, m the case of two daughters having male issue, one a widow, the other having a 
husbano. living, the widow should inherit in the first install *e, because she first oilers 
tunerai oblations through her son [whose father is already dead], is refuted. Achyuta 



* Vide C. 10. 

§ Achyuta and ^riktshna. 


f ^rltohpa. 


| Chudamarii. 

! Ckud&mam, yfiktslma, &e, 





m 
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A daughter does 
not inherit of 
oottrse, in right of 
her relation as 
such. 


and ‘married to a man of like tribe/’&e. (§8), tfcjk , 
author shows, that she does not inherit her father’s 
wealth merely in right of her relation as daughter. 
Else, since the daughter’s right of succession is declar¬ 
ed by the following passage, the mention of it by the 
same author in the foregoing text would be a vain 
repetition. But a special rule, regarding what was suggested generally, 
is n6t tautology. • 

14 , A passage of 14. “ As a son, so does the daughter of a man 

Vihaspati com- proceed from his several limbs. How then should any 
pares the claugh- Lj,er pera0 n take her father’s wealth T* 
ter to the son. J 

15, Since a daughter’s right of succession to the property of her 

father is founded on her offering funeral oblations by 
15. If an ap- meaas 0 f her son ; therefore, even in the case of an 
C no S’ the appointed daughter, on whom the estate has devolved 
property does not by the demise oi her father, should she bear no male 
go to her husband: hisue in consequence of her proving barren, or because 
her husband is incapable of procreation, the property does not go upon 
her death to her husband. Thus Qankha and Likliita 
Acootdmg to « The husband is not entitled to the wealth of his 

hiu Ld' Paithf- wife being an appointed daughter, if she die leaving no 
nasi.’ ‘ issue.” So Paithinasi: “ On the death of an appointed 

daughter, her husband does not inherit her property : if she leave no 
issue it shall be taken by her unmarried sister or by another. lienee 
her property is to be taken by her maiden sister, or by another sister 
likely to have issue. Therefore, when the succession has devolved on 
a female, [her husband’et] claim [as her heir] is precluded. 

16. But the following passage of Manu mast be understood to he 
applicable, on the demise of an appointed daughter, 
who has not been destitute of male issue, having borne 
a son who has died. “ Should a daughter, appointed 
to continue the male line, die by any accident without 
a son, the husband of that daughter may without hesi¬ 
tation possess himself of her property.”]- 


16. A contra¬ 
dictory passage of 
Aianu supposes 
her to have borne 
issue. 


annotations., 

14 Proceed from bis several limbs.] This is an allusion to a passage of the Veda, 
’which is quoted by Baudhayana. It is addressed by a father to Ins son. “ From my 
several limbs thou art distilled; from my heart thou art produced: thou art indeed 
self, but denominated son : tnayst thou live a hundred years. 

15 Bv her unmarried sister or by another.] The text is read and interpreted 

* . .-» . . /i i rv -i - i— -nn. o<.n it uKoll 'fortran hw liar d nr lihom- 



va svasra tad grahyan tad anyayA 

16 Having borne a son who has died.] Jlmuta-vfihana’s text exhibits the con¬ 
junctive particle cha: and, according to this reading, the sense should be ‘ who is not 
destitute of male issue and who has borne a son who has died. But Achy uta uuu 
Qrlkrshna censure it as an erroneous reading. 


* Vthaspati. f Chudamani, Achyuta and £rlk*sbm. % Manu,, X 135. 
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Vihaspafci recites the gift of the funeral oblation as the sole 
cause [of right] in the instance of both [the daughter 
17. A daughter's and the grandson.] “ As the ownership of her father’s 
son is the next W ealth devolves on her, although kindred exist; so 
by Vfha^pati. <Ue ker son likewise is acknowledged to be heir to his 
maternal grandfather’s estate”(a). As the daughter is 
heiress of her father’s wealth in right of the funeral oblation which is 
to be presented by the daughter’s vson ; so is the daughter’s son owner 
of his maternal, grandfather's estate in right of offering that oblation, 
notwifl isbuulmg’ the existence of kindred, such as the father > and 
others. 


18. Nor does this text (§ 17.) relate to the son of an appointed 
daughter : for the pronoun her,” in both the phrases 
(“ devolves on her/’ and “ her son is acknowledged.”)- 
bears reference to the “daughter whether appointed or 
not appointed,” who was mentioned in the preceding 
passage (§ 8.) Or, upon the principle of selecting the 
nearest term, the reference may properly be to the 
“ daughter not appointed.” But this term cannot be rejected to select 
the other. 

Accordingly Manu propounds the daughter’s origin from the 
person of the maternal grandfather as the reason of 
the daughter’s son having a right to the succession; 
not her appointment to raise a son : else he would 
have., specified this cause. “Let the daughter s son 
take the whole estate of his own father who leaves no 
[other] son ; and let him offer two funeral oblations ; 
one to his own father, the other to his maternal grandfather. Between 
a son’s son and the son of a daughter, there is no difference in law; 
since their father and mother both sprung from the body of the same 
man.”* 

20. Thus this very author expressly declares, that the daughter’s 
son, born of one not appointed to continue the male 
20. He cxp^sly p Iie ^ ^he right of succession. “ By that male child, 
of succession^ 1 whom a daughter, whether formally appointed or not, 
shall produce from a husband of an equal class ; the 
maternal grandfather becomes in law the father of a son.: let that son 
give the funeral oblation and possess the inheritance.”'}* 


■ T$| The text 
does ‘not concern 
iho. offspring of 
an appointed 
daughter. 


19. 


19. Man u states 
relation as the 
reason of the 
daughter's son in- 
heating. 


ANNOTATIONS. 

1.9. There is no..difference.] By thus likening the grandson in the female line 
to the grandson in the male line, it is intimated, that, as, on failure of the son, the son’s 
son is heir, so, iu default of the daughter, the daughter*a soil is the successor. Hugh, 
baya-taiva. 

Consider as another son.] In the Kalpataru, the text is read asv&m “ her" instead 
. of-ttuyam. “ another.” That reading varies the construction rather than the purport of 
the. text. 


* Mann, 9. 132. -133. ' 

(a) See l 'Mori. Dig, ^58. —' 


t Manu, 9. 130. 
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21. Besides the term f daughter’s son’ is m law restricted to signify' 
21. Daughter’s t ^ e m . a ^ e . offspring of an appointed daughter. Baudh£- 
son intend* son y ana intimates that, when he says, ff [Considers] another 
of an appnntod [son] the daughter’s son termed son of an appointed 
drmgjitQT : Hsi-sm- daughter, beiiig bom of the female issue after an ex- 
Idiyana ^ ^ press stipulation ” Here 4 consider’ is understood. 

• 22. Bliojacieva 22. Hence also [since such is- the scope and pur- 
cites the text port of the text f § 17.] Bhojadeva has cited that pass- 
(5 I7.) ; .as of ge- age of Yihaspati under the head of succession of a 
nerat import. daughter appointed or unappointed. 

But Govinda-raja, in his commentary on Manu, states the 
23. OovincJa- c ^ a ™- Hie daughter’s son as preferable to that of the 
tAja*'prefers tiie married daughter, of the grounds of the following pass- 
daughter’s sou age of Vishnu. If one die leaving neither son nor 
to the married grandson, the daughter’s son shall inherit the estate ; 
jawI^^pas- ior> by conHeilt the son’s son and the daughter^ 
sageofVishmi. ma are a l*ke in respect of the celebration of obse¬ 
quies. ”f 

.24. This is un- 24. This does not appear to us satisfactory ; for 

satisfactory. it contradicts the text above cited (§ 8.) 

25. But, in default of a married daughter such as above describ¬ 
es.. a dauglr ec l' the succession assuredly devolves on the daughter’s 
tor’s son inherits son notwithstanding the existence of the father and 
after die married other kinsmen (6). For it appears from the comparison 
aughtcr; of his condition to heirs, (§ 17 ) and more expressly 

from the purport of the term “ likewise” in tlie phrase “ her son like¬ 
wise is acknowledge! to be heir,” (§ 17.) that his pretensions are infe¬ 
rior to her’s. Therefore, it is a right deduction, that the succession of 
tlie daughter’s son is next after the daughter. 

28. By the words “ although kindred exist,” (§ 17.) the succes¬ 
sion of both parents, which, reasonably should take 
20. And before effect on failure of the wife, but which is barred by the 
the father and daughter and daughter’s son, is hinted as taking place 
mother.. when no such impediment exists. Accordingly Vrhas- 

pati, immediately after [the passage above cited,J § 17.] 


ANNOTATIONS. 

21. After an express stipulation,] After the accepting of her as an appointed 
daughter (Vide § 15—17.) Chudamani and 9rikfshiia. 

25. A married daughter such as above described.] Who does not fail of bearing 
issue, Chud&maph Achyufca and (Jrlkfshna. 

Who has or is likely to have male issue. Ragh. on Daya-bhaga. 

20. Bears reference...to the parents.] Else, if the brothers inherit next 

after the daughter’s son, that would contradict Yajnavalkya and the rest, as above cited. 
(Vide - Sect. 1. § 4.) CLuddwmni and ^rlkrshqa. 

~^r^hrm. ~ ." ~ . 

+ Not found m Vishnu’s institutes. It is cif.ecl by Eaghurtandana in the D&ya- 
tatva, as o:* 'he authority of Govinda-raja’s quotations. ;j; Qrikiiikna. 

(b)- See 1. Mod. Dig. 32Qr~£& 
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ssAys '' Oil, failure of those persona, the brothers anti nephews of the 
whole are, entitled to the estate, or 'kinsmen, or cognates, or pupils, or 
venerable priests.' Here the word “ those” bears reference to the 
daughter's son [named in the text,] and to the parents indicated [by the 
term kindred.*?} Therefore, it is on failure of these persons, that the 
succession of brothers and the rest take place. 

IIIIr 


claim of the 
daughter’s sou 
erroneously. 


As for the assertion of Bttloka, that the daughter’s son inherits 
27 . Biiioka a % r thb whole series of heirs ,specified in the passage 
postpones the bf [ V ajnavalkyaj above cited, " The wife, daughters 
also/’ &c., (sect. 1. § 4.) that is mere childish prattle; 
for it contradicts the text of Vrhaspati (§ 17.) Not is 
there any thing inconsistent with that enumeration of 
heirs; for the maiden daughter, (named daughter, and daughterly son, 
are all signified by the term « daughters” in' the plural number (sect n’ 
§4.) As the word “son,” in the phrase "-who departed for heaven 
leaving no son,” intends male issue down to the great-grandson, since 
he is equally a giver of funeral oblations; so does the term “ daughter” 
comprehend the daughter’s son, for he also is the giver of a funeral 
offering ; or as the term “ male issue,” in the sentence « on failure of 
male issue, the daughter inherits” (§ I.), intends the widow also. Else 
the plural number, in the word “ daughters,” would be unmeanirm - 
and the author would have used the singular number, as in the words 
" the wile,” “ the son of a brother,” &c. We shall hereafter [in the course 
of expounding passages concerning the re-union of parcenersf | explain 
the intention of the plural number in the word “ brothers” (sect. 1. § 4.) 

28. Moreover, since a series of heirs is specified from both parents 
o* w, n to the kill S- it would follow, that the succession of the 

-StaSSr *■*»'••* 

ms . * But there never is 


29. The other 
■doctrine should 
be admitted. 


on failure of the king, 
a vacancy of the th rone; and con- 
sequently the succession could never take place. 

29. Therefore the succession of the daughter’s* 
son on failure of daughters, as affirmed by Vhjvanipa. 
Jitendriyn. Bhojadeva and Goviuda-rtija, should be 
respected, 

30. But, if a maiden daughter, in whom the succession has vested. 

30 . Iftbe dftdffh- an 4 who has been afterwards married, die [without 
ttr die without bearing issue,}' the estate, which was her’s, becomes 
issue, her father’s the property of those persons, a married daughter or 
next heirs sue- others, who would regularly succeed if there were no 
such [unmarried daughter] in whom the inheritance 


ANNOTATIONS. 

37- As for the assertion, that the daughter’s son inherits after the whole series 
of heirs, See. | this.doctrine is maintained by the MaithUa school, as is remarked- bv 
(frikrshnaintlie Kraina-Saugralia. 


- Daya-bluLgn, 

t A Anuta and Vide 'infra.''‘Sects 0, U7, 


t Qi ikrshna* 
• 0 I ‘ 
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vested, and in like manner succeed on her demise after it has m vested in 
her (a). It does not become the property of her husband or other heirs; 
lor that [text, which is declaratory of the right of the husband and 
the restrl is relative to a woman’s peculiar property. Since it has 
been shown by a text before cited (sect. 1. § 56)* that; on the decease 
of the widow in whom the succession had vested, the legal heirs of the 
former owner, who would regularly inherit his property if there were 
no widow in whom the succession, vested, namely the daughters and 
the rest, succeed, to the wealth .; therefore the same r ule [concerning the 
succession of the former possessor’s next heirst] is inferred a fortiori, 
in the case of the daughter and grandson whose pretensions are inferior 
to the wife’s. 

31. Or .the word “wife” [in the text above 
Sb The rule is is employed with a general 
general .in. the 
case of a woman’s 
succession, 

32, Conclusion. 


4 sect, I. § 56.] 
.uupoic; and it implies, 
.that the rule must be understood as applicable 
generally to the case of a woman’s succession by 
inheritance. 

32. Thus has the succession of the daughter and 
daughters son been explained. 


SECTION III. 


On the Fatlief® right of succession. 


1, If there be no daughter’s son, the succession devolves on the 
father: and not on. the mother [before the father] ; nor 
at once on both parents. For that is contrary to 
Vishnu’s text “If there, be'none, it belongs to the fa¬ 
ther if he be dead, it appertains to the mother/’§ 

But the following passage of Manu, as well as that of ^ Vihas- 
pati, must be understood as relating to a case of failure 
of heirs down to the father inclusively. “ Of a son 
dying childless [and leaving no widow jj] the mother 
shall take the estate; and, the mother also being dead, 
the father’s mother shall take the heritage/’®? Of a 
deceased son, who leaves neither wife nor inale issue^ 
the mother must be considered as heiress: of, by her 
consent, the brother may inherit”** 

3. This is a result too of reasoning. The father’s right of succes¬ 
sion should be after the daughter’s son and before the 
mother: lor the father, offering two oblations of food 
to other manes, in which the deceased participates, is 
inferior to the daughters son who presents one obla¬ 
tion to the deceased and two to other manes in which 


1 . The father is 
nexl heir after the 
daughter’s son. 


• 2/ 


2. Passage of 
Manu and Vrhas- 
pafci which declare 
the mothers suc¬ 
cession, suppose 
the demise of the 
father. 


3. The preferable 
tight of the father 
is a result of rea- 


* yrikfshm, f frfkishna. 
|| Achy uta and yrikrshna. 

(a) Sec I Mori, Dig. Udr~M. 


f yilktshim, 
Mamb 0, 21 7, 


§ Vide Infra. Sect. 1. {p. 
Yihaspati; 
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iixe deceased participates : he. is preferable to the mother and the rest 
because he presents [personally*] to others two oblations in ■which the 
deceased participates; and his. superiority is indicated in a passage of 
Manu : "In a 'comparison of the male with the female sex, the male is 
pronounced superior.”+ 

4. In the term pitarau « both parents” (Beet. 1. § 4.), the priority 

4 4 ;u);«indi- ofthe fiither'is' indicated-, for the father is first sug- 

rated’bv the text gested by the radical term pitr; and afterwards the 
which 'expresses mother is inferred from the dual number, by assuming 
“ parents.” that one term [of two which composed the phrase] is 

retained. 

5. Hence [since the members of the series are presented to the 

5 An - hire*ion ’ understanding in the order here stated^], the argument, 
obviated '" that. * the mental apprehension of a series being co¬ 
extensive with the oral recital of its component mem- 

beys, recital,, being wanting, necessarily precludes apprehension,’ must 
be rejected as inconclusive; for it is not true, that an adequate indica¬ 
tion is wanting [being deducible in the manner above stated; § 4 ] and 
[the joint succession of father and. mother] would contradict the text 
of Vishnu. 



6. Conclusion.. 


6 . Thus the father's right of succession has been 
explained 


SECTION IV. 


< v •. On : the Mother's right of succes&wn. 

1 . If the father be not living, the succession devolves on the mo- 

, ,. ther: for, immediately after propounding the father’s 

inherits after toe :ri g ht to the esfcate > Vishnu’s text declares, “If he he 
father. dead, it appertains to the mother. 5 

2. This too is reasonably; for her claim properly precedes that of 

„ „ . ... the brothers dhd the rcit 5 since it is necessaryto make 

founded'on* rea- a grateful ret urn to her, for benefits which she has 
yon. personally conferred by bearing the child hi her womb 

and nurturing him during his infancy; and also be¬ 
cause she centers benefits on him by the birth of other sons who may 
offer funeral oblations in which he will participate. 


ANNOTATIONS. 

4. By assuming that one term 13 retained;] Thin is an allusion to the etymology 
of pitarau 4 parents* from pitaf ‘ father, 5 representing the compound term mat 4-pitarau 
‘mojher and Paiuui. 1. 2. 70. 


* Cftftd&mapi t* Mahu. 9, 35, 


'TTT- 

i (.hikrshna, 


\ Vide Sect, L § 
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The notion, therefore, that the mother’s right should precede 
the fathers, because she is pronounced to surpass \xiin 
3. The doctrine jtx the degree of veneration due to her, . must be -reject- 
of her pi^tefable e< p jr or> if a superior title to veneration were the 
1 1 ' 16 015 0ilLOllb ' reason of a right of inheritance, the succession would 
devolve on the spiritual preceptor before the father ; since it is said 
“ Of him who is the natural parent, and him who gives holy knowledge, 
the giver ot the sacred science is the more venerable . father and 
paternal uncles and the rest would inherit in preference to a yotoger 
brother or a nephew. Therefore the mother’s right of succession is after 
the father [and before the brothers.-]*] 

By thus declaring, that the mother’s succession takes place 
after the father of the deceased, and before the fathers 
offspring, the author intimates, that the paternal grand¬ 
mother's succession likewise takes place after the 
grandfather and before the grandfather’s offspring. 
For otherwise [if a different order of succession be 
assumed ;t or if that order be not established ;§ or that. indication be 
not acknowledged;|| there is a contradiction between the specified 
order of succession, “both parents, brothers, likewise, [and this 
case which is perfectly analogous.**] Accordingly [since the grandmo¬ 
ther’s right of succession is in. this manner indicated by Y^jnavalr 
kya ;ff Manu says, “ And the mother also being dead, the father’s 
mother, shall take the heritage .’’I] The meaning is ‘ being dead, that 
is, deceased, together with her offspring/ 

. 5, Here the particle “and,” as.well as “also” must be joined in 
, , Y . construction with both parts of the sentence. There- 

brothers^and 1 nc- f° re the sense is 'and the mother being dead, the.W 
plvews. " tenial grandmother also may take the heritage.’ What 

then becomes of the brothers and the rest ? These 
persons, including the paternal grandfather, are indicated by the par¬ 
ticle “also,” 



4. By the same 
analogy, the 
grandmother in¬ 
herits after the 
grandfather. 


ANNOTATIONS. 

,3 The. notion that the mothers right should precede the father's is rejected.] This 
appears to he levelled against the doctrine maintained by the Maii/'bita school, or at 
least by Yiohespati• Miqra and by the author of the Yivada-chandra. 9nkfshna, in the 
Krama-sangraha, cites Miera (meaning Vachespati Mferaj as atoning that doctrine on 
the strength of an inverted and erroneous reading of V mhpu’s. text. (fleet. I, § 5 ) 

Because she is pronounced to surpass him.] Bv the following or sirdar passages : 
«A mother surpasses a thousand lathers.’'|||| gvikfshua. 

b. Are indicated.] Copies of grikirima exhibit a different reading; sandiuejt* 
diitti.fi c assembled' instead of suchitah ‘ hinted.’ The variation does not make a mate¬ 
rial alteration in the sense. 


•* Manu, 2J 146. f grikrshnu. f grikrshmw § GhudainariL 

if Achyuta. f\ Vide Supra-Beet* 1. § 4 ** Clmd&mani and.grikfsh.na 

ff Ragli. on P%a-bk%a. tt ^ide supra. Beet. 3 § 2. 

f§ Chdd;&mari* . lllk&auu, % 14ft. 
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The -meaning then of the text [of Y#jnayaHv\ a] is this: the 
succession of both parents takes effect, in the order- 
which has been explained, after the descendants of the 
deceased, down to his daughters son, and before [the 
fathers*] own offspring. Hence the succession of the 
paternal grandfather and grandmother is thus shown 
to take place before their own offspring. Accordingly 
it is not separately propounded in the text of Y&jiia- 
valkya; since the right of the paternal grandfather 
and grandmother is virtually declared by showing the 
mother s right of succession. 

7. Thus the mothers right of mheritan.ee has 
been explained. 



C. As the mo¬ 
ther iliheritAttfi er 
the father and be¬ 
fore the offspring, 
so the grandmo¬ 
ther hvhei its after 
ih« grandfather 
and before their 
progeny 


7. Conclusion. 


SECTION V. 


On 0 m Brothers right of succession . 


1. If the mother be dead, the property devolves on the brother: 

, for Vishnu, having declared, that, “If the father be 

flnVthebrotliers dead, it appertains to the mother/' proceeds to say 
inherit. “ On failure of her, it goes to the brothers :”*j* and here 

the pronoun refers to the mother. It appears also from 
the passage [of Y&jriavalkya] " both parents, brothers likewise,that 
.the brothers'succession tal;es place in the case of the death of both 
parents. 

2. It must not be alleged, that, under the passage above cited, 
2. Not the bro- which expresses “ brothers likewise and their sons/ 

tliers son jointly the brother's son, being declared heir in like manner 
with them. as the brothers are, shall inherit also next to the mother. 

For the text of Vishnu, declaring that “ it goes to the brothers," adds 
After them, it descends to the brother’s sonsand in this place the 
pronoun refers to the brothers. . 

3. That too is reasonable: for the brother confers benefits on the 
deceased owner By offering three funeral oblations to 
his father and other ancestors, in which the deceased 
participates; and lie occupies Ms place, as presenting 
three oblations to the maternal grandfather and the 
rest, which the deceased was bound to offer; and he is 


3. It is reason¬ 
able; for the bro¬ 
ther confers more 
benefits on the 
deceased. 


ANNOTATIONS. 

7, The mother’s light of inheritance has been explained.] On the death of the 
mother, the residue of the estate devolves on the brother a* next heir in die order ot 
succe3aion, and not. like a woman's peculiar property, on her son and daughter • for it 
is a ease of an estate, devolviog on a woman. (Vide Section 2. § 31.) Cimd * a ‘&ri. 

_ _— * —i—»-^— --- -— — — $ — ? —: — ' 


* Ragh. on t%a-blris». f Vide Supra, Sect* 1* § 5* 


.t Sect. 1. § 4, 
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therefore superior to the brothers son, who has not the same qualifica¬ 
tions. But deriving his origin from the "mother, the brother, though 
he"do• possess these qualifications, is inferior to the mother; and his 
succession, therefore, very properly takes effect after her, 

4. Besides why may not the word ‘Sikewi.se” he connected 
4 &s well might with the term “ brother T and tlms the parents and 
parents' and bro- brothers may have an equal right of succession; the 
thers inherit tfcge- text being interpreted ‘ as parents, so do brothers in- 
^• er * her.it/ 

g, The question, then, must be negatived, as at variance with 
the text of Vishnu: and the same is to be done in the 
r vi other instance likewise [of the claims of brother and 

arid by Manu.. ’ * brother’s son*] So Manu declares, that brothers take 
the inheritance, not the nephew. “ Of him, who leaves 
bo son, the father shall take the inheritance; or the brothers/’f 

6, Moreover, why has not the nephew, whose father is living, a 

right of succession ? There is no other reason but this: 
whose that one, whose father is living, does not confer bene- 

living is exclud- fits, since he is incompetent to offer oblations. If then 
ed; how should ft he thus settled, [that the order of succession is sfega- 
one, whose i'ather lated by the decree in which benefits are conferred.^] 
is dead, be admit- s ft ou ftt a nephew; whose father is deceased, inherit 

equally w ith the brother, since he does not confer equal 
benefits ? Accordingly'Devala, in a passage before cited [Sect. 1. § 17.] 
not specifying the brother’s son in the series of heirs down to the half- 
brother, comprehending the widow, daughter equal by class, father, 
mother, brother of the whole blood, and brother of the half-blood, inti¬ 
mates that the succession of nephews and the rest takes place on failure 
of heirs down to the half-brother. 

7, The passage, which pronounces a nephew to be as a son, 
7 A nephew is [“ They are all fathers by means of that son ;”§] is in- 

pronounced m be tended to authorize his presenting a funeral oblation 
!uj a son, with a and to establish his right of succession on failure of 
different view. brothers. [They do not inherit together ;|j] for that 
contradicts the text [of Vishnulfj above cited. Else why should not 
[his right of succession**] be before the brothers. 

nM . .... 8. Therefore the brother- alone fa heir .in the 

8, The brother . . . 

u sole hrst instance. 


9. Sere again, a brother of the whole blood has the first title : 
9 . the bro- under the following text [§ 10] : and, even under the 
tte of the wliole general rule for the brother’s succession (“ Brothers 
blood kiierits; jjgoj M Sect. 1. §4). The meaning is, that the whole 


Achy4a and Odkrdina. + Manu, 9.185. X <?rikxshmi, § Manu, 9.182 
|| Achynta. Chudamarn and fdkrahria £rlk {‘shna. 
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toother shall inherit in the first place: but, if there be none then, the 
half-brother; for he also is signified by the word brother, being issue 
of the same: hither. 


10. The 


passage alluded to (§ 9) is as follows: “ A re-united- 

[brother] shall keep the share of his re-united [co-heir,] 

10- Conformably w §| is deceased; or shall deliver it to [a son subse- 
with a passage of queutjy j bom. But an uterine brother [shall thus 
Xajmi' ja. retain or deliver the allotment] of his uterine rela¬ 
tion/’* This text of YdjSavalkya also shows, that the term brother is 
applicable both to the whole and to the half-blood. Else, if it .inteiuled 
only the uterine [and of course whole] brother, the author would not 
have specified., that “ the uterine, brother, should retain or deliver tne 
allotment of his uterine relationfor the whole blood would be sig- 
nifierl by the single term “brother.” 

11 Therefore the succession of brothers, whether of the whole or 
... . (1 of the half-blood, is declared by the passage before 

i-rVnere 0 ° f ^ eited (" Both parents, brothers likewise.” Sect, 1. §4.) 

But, by here specifying theutetine relation, the prior 
right of the uterine (or whole) brother is intimated. 


12 . 


12. The half 
brother is rightly 
placed between 
the whole brother 
and nephew by 
£rikara and 
vIoTarttpiL 


The succession of the half-brother, between [the whole brother 
and the brother’s son,]*] as affirmed by Qrikara and 
Yiyvarfipa, should be acknowledged; for he is inferior 
to the whole brother, who presents oblations to six 
ancestors which the deceased was bound to offer, and 
also presents three oblations to the father and others, 
in which the deceased participates ; while the hali- 

... .... brother only presents three oblations in which the de¬ 

ceased participates: and lie is superior to the nephew, because lie sur¬ 
passes him in the conferring of benefits, since be offers three oblations 
of which the deceased participates. 

13. In answer to the inquiry whether the hafi-brother, though 
re-united in co-parcenery, be inferior or not to the whole 
13. A farther brother, Yiijnavalkya. says, “ A half-brother, being 
passage of Yajna- aa30C i a ted, may take the succession ; not a half- 

valk ^ brother, though not re-united.: but one united [by 

blood, though not by co-parcenery,] may obtain the property ; and not 
[exclusively ] the son of a different mother. + 


ANNOTATIONS. . 

13 A half-brother, being again associated, &e;J This obscure text, dareer even 
.Iran the preceding one (5 lO.f admits of different wkpendendy of 

variations in the reading, which also are numerous- it 

rndehsiandiug of tho commentarf, to exkioit a second version ol t ' , j. A 

with the interpretation of ^ulap/ini: “ A r half-brother being again 
.ake the succession of his half-brother: [the whole Mood,] 

jbtaiu the property; not, though united, the sou °f a different moiher. 1 a 0 iu a ■ > 

n the Dava-tai va, remarks, that Ihe.Mitakshara and Itainakara concur in the same uitei- 
jretai.ion with Jlmfita-vahana ; from which he also does not su bstantially difte.r. _ 


* y^fiavalkya, 3.139. ~ . f <?rlkisi)nu. I lijiiRYalkja, 2,1 40. 
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I'-i.c me .ruing o. tile text is this: * -A. brother by it clitfei'piit 
mother, but associated again in co-parcener y, shall 


of it. 


Exposition 


frrsfc take the inheritance; not generally any halt - 
brother [whether associated or''separated*]? The 
.. „ , . part at the text is in answer to the question, 

wnether, inheriting ferst, he excludes the whole brother or takes the 
succession, jointly with him % i the whole brother, though. not re-united 
in parcenary, shall take,the heritage ; (here the word whole brother is 
v;mder,stood from the preceding sentence :) < not exclusively the son of 
acbherent mother, though re-united; Or the term « united” mav 
signify whole brother [or united by blood.] Accordingly the text is so 
ii.eac. in the citation of it by Jitondriya as a-passage of Vrddha Yhifia- 
vaikya: and, in that case, the term “ associated” is understood from 
the preceding sentence.. 

15, Therefore the half-brother, who is again associated in co- 
3 5. An associ- p^ciAcry,-shall, not take the succession exclusively ; 
.-.tod half brother but the whole brother [shares it] though not assoftiai- 
inherits with ed. Such is the meaning : and consequently the whole 

whole Ser ated If°S® ; Wl }° h . not I ^ ,lnited in P« rcenery, aid the half- 
- ■ brother, who is associated, should divide the rac es- 

s.ton. Accordingly the author has employed the particle “ but/' [with 
the connective sensef] ’ 1 


16. An olyectaon is stated by grlkara M.i^ra. The maxim, that 
id „ “ the re-united brother shall keep the share of fern- 

liwpropos”d J V «»»ted co-heir,” (§1.1.) is independent [of other F e- 
(.rlkai'a Miyi-a. cepts, H .j as it. applies to the case of re-united half- 

' - _ ’ ,r0 *'‘ !e l s exclusively; and, in like manner, the maxim 

tuat “ uterine [meaning the whole] brother retains the allotment of, his 
uterme relation,” (§ 10.) bears no reference [to any other rule,] when 
it is applicable to the case of unassociated whole brothers only : but, 
whoi there is a naif-brother associated and a whole brother uuas.so- 


ANNOTA.TIONS. 

. 14. The text i» so read ) The reading here exhibited is sodaro nfLamaitjaC in. 
stead o saoarshto nanyainatmi. T ie second verse of the stanza is read in i.L Kal- 
patara may net take the wealth ot the half brother,’ nanyodarya-dhanam beret, hi 
place at nanyonaryo dhanana buret, ‘a half-brother,’may not take the wealth’ This 
reading is condemned by the author ot the Ratuakara as unauthomed ; and IwC- 
rmndana, m the D.rya-tatva, quotes the censure awl apparently concurs in it. ‘ * 

16. In the disquisition on the passage dvayofi pranayanti. | This is the ninth for 
according to one reckoning the. seventh) _ adhiknra^ or topic in the tided Section of 
Jaimim’s scvcdi chapter. It w a disquisition on the ifeoretation of a „r o , 

Veda, winch directs tha] a northern a tar ho prepared for he 
and forbid* it at two of the four 

namelf, at the \ai$vadeva and Lnnasirfya: whence-it is concluded, that, this an 
exception to the more gen.er.A rule, the altar is directed to be employed untr ]l t 
general rule wr the remaining two sacrifices only; via., «i the VfirunlnrZYVan 
kikamedha. The rcasoriiasy, introduced into this dianuisifion isiI 
(JrSkishna’s objection. See Mitabhard, 2.1 M. * ’ h groundwoiK ot 


* prfktehua. 


t ^dkrslma. 


k'dki'slma, 


§ Mlm/iiisiY : 3. T. 
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ciafjed, if the ‘Wo maxims be applied" to this case in consequence of 
finding both' descriptions of brethren, then both maxims take effects 
with reference to each other. Now it is not right to make the sarnie 
rale operative with and without reference to another maxim ; fo>r this 
argues variableness in the precept. Thus it ia shown [by Jabnim, | m 
the disquisition on the passage dvayoK prjm&yantj, ■ 
Founded on res- that the prohibition, relatively to two sacrifices, of the 
•Sf*j ot ffie Ml ' use of the uttara-vedi or northern altar 'directed ge- 
aurally for the four sacrifices [in which those two are 
comprehended'], isCtyot a prohibition [but an excepti on]; for, *f the 
precept concerning the northern altar he taken with reference <.0 the 
[denial, implying consequently] an option, in the _ instance ol two sa¬ 
crifices, arid be taken absolutely and without reference to any other 
maxim in the instance of the two other eaciduces, there would be va¬ 
riableness in the precept. So, in regard to tli« subject under considera¬ 
tion, the maxims, that JLa wi,** ^ «{ 

hi vi m-he*. ■'» to$.rerttmtecl motn*,.» or whole] brother shall 

■retain tv' iliohv, ,f m ? ^at / the iitew&p (§ 10.) are applicable in 
i t. c «,,pyj, uterine relation vl j e p en ^ ea tiy of any other: 

hiii- iff**I*. i-'!T * lC ^ fe rule b are operative )(£ a whole brother una&sor 
ciate fi the two aociated a thi« instance; and it would 

follow; that no o, ^et “- sin r c « is f° *> ro 

• ’ * i lore [the true mterpretation m. 

in f<?rit is ^ot\iate# half brother might be 

ranged hfbe f ness m a P**ep<!> merely. n er, under the rule, that “ a 
re-utvited bret.ht are ® evera ;*fy applicable k his re-united co-heir,” the 
m« vim Vhnt •« ™ a s mgle instance \er shall retain the allotment 

of his uteri tic relff of ^enreeepte enjo ; jtion to that rule. Thus the 

half brother. ihor® le . wea [ th aaa S* a * smpposedto be heir, if there 
yy jn the btnor, blood. 3 hen how does the 

yrtkiua^ con- ] * n " brother, whether re-unifeed 

elusion. ^ ** functions 01 ferenc. «*/ the: inherits the property. 

!’ oi this f - v 

That* s *\° w these wol^ that {inju- true> fc bere ** va 


17. 


17,. Refutation 
of hi a objection. 


liable position U: ^ flitch b because two [ruiesj]. 


whicl k a comman- 


applh, 


altar. Nor i 


& it 


_ ^ :o two [caeesSl become 
“ ' 01 a.t the same time. 


IB. An exam* 
pie of the ineem 
fruity of his rea¬ 
soning. 


ot in fts j t a.o tut? Mhuu? vmic. 

18. Thus, in resi>hibition [aspvef J . V $ng the votary to bestow 
his w ie prohibition L al the om ^stance and 

gratit deduced [iroui <*iichf re 
vision concerning tL. ■* -her 


no 

^ applN 

cable acm concerning if either the priest 

doiiv ,e contrary prohibit , or the one performing 
the V ifice ’ ^ is independe’^ ] y . stumble [in passing 
lene ss in the precept • 

, ;r ( ANNOTATIONS. 

IS. If either the priest doing the functions of TJdgto j Among f ] iC ^ r !? 8 ^ 
c®ei«tc at the sacrifice caUed Jyotibhtoma, one is termed Ud^Ur a;\ /; ra C 

tistetf. In the course of the. ceremony tbe priests proceed from one ap. m< ‘ ul nai!10 ' ; 


* Miruansa, 73S, f pdktshna. 


| Aebyaia and ^dkfr.htiP 
pi. 


ibid. 







19. 

X\)„ A ftiiHher 
example. 


HINDU' LAW BOOKS, 


from the one aparimcni to. the ether, at the celebration:, of the sacrifice 
• called Jyotislitoma :**( but, if both those priests should stumble at the 
swme time, .neither injunction would be applicable; for that would lie 
a voiihihlenews in the precept. 

In like maimer, under the precepts, which direct the priest 
to .touch an oblation .with the prayer denominated 
Chatnrhotni at the full moon/ and with the prayer 
termed Pahchahotra at the new moon ; an oblation of 
curds consecra ted to J f ndra is understood in the sacrifice named 
Up^n^ii ’Y^ga, ail'd an offering of milk consecrated to Indra is similarly 
understood at the* Agnishomiya sacrifice; and, both precepts being 
thus severally applicable in those instances, neither of Ihem would 
take effect at the Xgneya,sacrifice, since there would be variableness in 
the precept if both were Applied to tills case. 

20. Therefore, the ^ ™ in a precept is its 

being a p « vanableneb ) ref * r(>nce to ai 

20. The in- opposition*™ injunction ™^ ven tual oncf | with 

tseps safes z rs rJ“ 

cenung the altar, expressed u^pears sacrifice prepare 

the uttora-vedi.” Without op, n the .aseofany tmn mc ti 0 <J, it would 
he no precept. Therefore it •prohibition is an absolu ears reference to 
the injunction respecting the t he act was inferable -istant opposition 


to iv.; for, were it so, the pic 
be useless ; since, without tb 
sioi\ of the altar might.be;' 
Therefore, even the injune/ 
which bears relation to tl 
two of the periods of sac; 
Consequently there; is* varis 


ij unction§] would 
yctioii 3 1f] the omis* 


must, he inferred. .But,re could u<ke .„ Aotra .-| • stippled as a matter 
of'spontaneous option, » for this ease ; fce forWja ftnce . for the 

occasional omission 'of stated,] wh.; rj w ; J16 ;' e vifclmu* the aid of an 
express prohibition. * ‘ eie ™ e aas<1 ' 


ANNOTATIONS, silence of the 

rt. , Itar is a command 

«fS‘S-,;l ) ut.» reg fcdli. 

hegemony is tert of any other rule. 
W>t apfd to recommend iUl alterriative 


. f r« o erc the am* 

eU j °h t Associated pai\ 
shall kee p &e gl J e 


■ n, n il 


the share 
or whole] brotf 


JTavirclbamn to another .exye% as;an exc, ir ; ng ihoh process, if the 

brigacx happen to stumble, ^ vot *ociated,.cannot Jestw his whole wealth j ri a 
graucty. out, i, the I f a q fither of the wh millat{ ri withoat any gratuity, 

or with a tulle onlyand % ^citilce k n g0 ? The 

i ,» l9 n P? . pray f r d fnommated CMtunited ill co-' inn “S w!t1 ' hie words Tfthvl 
hofy Une, being mutinies called by Frajapati una^r the designation of at man or 
80 n‘ /c a S 1 ■ i l f W( Ms of this prayer, fie nee he is named chaturhutft ‘four times 
oalJed ; wd, for tjife f a keof mystery/riiafcurhotfT from which the name of the prayer 
hi domed. ’ 1 ai ^nfya BriUmnna ; and Madhnva on Mimosa, 3 . 7 . > 

I he prayer x>aucii||otm.] h begins with the words Agnifc hota. 


% *c. 

§ Aehyttta. 


f CMdAmani. 
IF Achy uia. 


| ^rikishna. 








her 1 



• a, general nrifl a particular rule, or ip, 

. , v JuBifcioii, are «omefciiaes applicable in tlie 

<)y a . but not -when'two particirlar rule-8 aro so-;*‘ or yiuce a 
prohibition, which is constant, is inferrible without 
l of either injunction or proliibitioii ;*f the passage, •which direct 
* Sho^lasin shall be taken, and that it shall not be taken, [at an 
i sacrifice,] constitute an alternative. 

But according to the doctrine of those, who that an 

*.i obiec- ^bimative is inferred by this reasoning; namely that, 
tion^h/jated. since a prohibition implies a 'previous supposition [to 
the contrary,] the [negative}] precept docs not obviate 
the cause; an alternative would be inferrible even in. the .instance, of 


priest makes not two [portions of an oblation of liquid butter] when 
a victim is offered; [nor at the sacrifice with acid asclepias :”] and 
other similar passages. 

23. Moreover., since an effect cannot preclude its own cause, how 
23 A further mn ^ ere ™ otm case opposition [which is necessary, 
reahon. to constitute an alternative. ?]• for the precepts are not 

equipollent. But, admitting: that such is the nature 
of prohibition, that it eradicates its own cause; it should eradicate it 
altogether,- for'[the precept, which suggested] the previous supposition, 
is ofifierioh cogency. 


ANNOTATIONS. 


la the sacrifice named Opansu-yiga-] Sacrifices are directed to be performed at' 
the lull a,tiff change of the moon. The Upatisu-ydga is one of those to be celebrated at 
the full moon ana the Agniahomfya at new moon. Garda constitute the oblation at 
one, nnd mdk at ifth other of these sacrifices,, The A'gneya appertains' to both periods; 
and both kinds of oblations are to be made on that occasion. 

2L 'Passage, which direct that the Sko4asin shall be taken J One passage of the 
Veda expresses “ At the Aiiratra take the Shodaain another, on the contrary, pro* 
vides fi At the Atiratra take not the ShodasinT It is inferred, that an alternative 
must be admitted ; and that the Shodasm may optionally be used or not at the cere¬ 
mony called AtuiUre. (Jaimini’s Miruonsa 10. 8. 4.} 

Shodasiu is a name for a vessel of a particular description, ^rfkfsknta. 

It : m a .wooden ' bowl employed at sacrifices in which the juice of acid' asclcpiaa 
is drunk. 

22. The passage which expresses ,. (i the. priest makes not two portions, &e.” 
This passage, with the sequel of A which is here inserted between hyphens, forms the 
subject of a disquisition in Jainiiiu’s Mtm&nsa* (10. 3. 3.) 

23. The precepts arc not equipollent.] The author here alludes, to a passage of 

■Gautama; K If'there be contradiction between equal authorities;, an option is inferred.” § 
Achyuta, ^rikishna &c. # 


* ^rikfsbna. 


t Acbyuta. 


| Achyuta, 


f Gautama, 1. 4. 





n, Annthfr ■ wjucn .spcnr.aneoivs : choice may m ggesfc, 

and is not a forbidda-nee of any fchirig deduced trom 
a precept. That is an assertion which-argues extreme 
ignorance: for it would follow, that an alternative does not exist; 
since the practice of what is commanded by precept, and the prohibl- 
lion of a practice not commanded by precept cannot be ..in: opposition 
at the same time. The prohibition too would not be essential to the 
act of religion, since the practice of something suggested by spontane¬ 
ous choice is not supposable as an essential part of a religious act/ 

25. Therefore, [since the opposite opinion is erroneous,*] an 

25. Conclusion alternative is itiftoecl [not in the mahneT there pro- 
ag&b'Ei (^rikam's posed, butt] according to the reasoning set forthjby 
reasoning, ^ us [viz., that, if the prohibition be constant, both in¬ 
junction and prohibition would be unnee^sary ■ and, if the injunction 
were invariably cogent, the prohibition would be vain.;!:] But let 
that be; for why expatiate ? 

26. As for the remark of the same author, who says (§ 3 6.) that 

26. His infer ^ there be a half brother associated and a whole 

ence is wrong ; brother uzi associated, in which case the half brother 

might be supposed to be the heir under the rule, that 

a re-united brother shall keep the share of his re-united coheir 
.(•§10.) then the maxim, that the uterine [or whole] brother shall retain 
the allotment of his uterine relation, (§ 10.) serves as an e^eeptfeii-''to 
that rule; fhat is unsuitable, for, in tins very case, the rule concern- 
mg the re-united co-heir might on the contrary serve as an ' exception 
to the maxim, that “ the uterine [or whole] brother shall retain the 
allotment of his uterine relation,” under which the whole brother 
might be supposed to be the heir : since there is not in this instance 
a ny ground of preference. 

27. But this author's interpretation of the text 1 A half brother 

27. And the being agam associated, &c. (§13), as explanatory of 

purport of. i he the passage “ a re-united brother shall keep the share 
him /as Slafcea re-unite^ co-heir,” is. quite wrong:for, the in- 


* prfkiabna. 

19nktA licit and Acfcjuta, 


f £rik talma. 

§ Prlkrahna and Aciiyuta 
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united, shall not inherit ;’ is also erroneous, for the same term <* # - 
brother’ in the first part of,the. text, is needlessly repeated ; and tho 
phrase ‘ son of a different mother,’ in fee hitter part of it, becomes 
snperfluyus; said the particle api is taken in the sense of positively. 

S9. Beside, under -the interpretation of the -passage concenano 
29 . ,.His«po- the uterine.[or whole] brother-os anexception to the 
sitioii leaves a claim of the associated half brother if a whole brother 
rase unprovided unassociated exist; and its consequent iuappiicableness 
. , . to. the case of a whole brother and half-brother both 

unassociated; these would have an equal right of succession [imdertlie 
general maxim, that brothers shall inherit; section 1. § 4.*' since no 
distinction is specified :t] or else the property would belong to neither 
ot them [a the general rule be explained by the particular one. ’ ] 

SO. But, if the passage concerning the uterine [or whole] brother 
80, Or ds« the he applicable to this ease also, [taking the term 
objection alleged “ uterine'’ as intending such a brother generally, whe- 
may be re- thcr associated or urtassociated,§] then the objection 
. * ’ of variableness in the precept may be retorted on you; 

for the passage, concerning the re united brother, bears reference to 
opposition in one ease, [in that of the associated half brother and unas 
sociated whole brother ;||] and bears no reference to opposition in. 
another case, [in that of a whole brother and half-brother both unasao- 
siated :1f ] in like manner as it is declared, that the general rule for 
preparing the Vedior altar at a sacrifice with the Soma plant, must be 
understood as applicable to sacrifices in which the use of the altar has 
not been otherwise directed; since there would he variableness in the 
precept, if it operate in the case of the Bikshiijfya and other similar 
saenhees, bar of a command forbidding the altar suggested by the 
extension of a rule [concerning.sacrifices celebrated afc.tSe full moon.] 
but in other instances operate without bar to any thing else. 

dL But, according to our interpretation, there is no variableness 
31. It i» ant a «* -fee precept, even as that is understood by Crfkara : 
vtdid abjection to for thtj passages concerning the re-united brother and 

stn.S Wed C0 “" u ! jerin ® i or who!e ] brother (§ 10.) are relative seve- 
rally j )q different cases; and that regarding '"a half 
brother again associated” (§ 18.). .declares-the equal participation of a 


ANNOTATIONS. 

30. At. a sacrifice with the St>maj»lant.] It is a general rule, that an altar is to 
oc user, atsaorihcos it t _ which the Soma or Aselepks acid* is employed. An altar is 
aiso directed to be pro vidod at sacrifices idebratea at the fi ll of the moon. By extra- 
sioii of this rule to th e ttfksbiriiy#, .white is one part of the sacrifice to be celebramd 
^ le J3 ! tar K dcdioible from this as well as from the s^iieral 

is 

ease, 

*.11U ^ “*** w *«o ahw^uwo. icuuwwc Lruuiau eAbeilSIQUOi a Uilfei'etlt 

nile. Hence it is considered liable to the ol ection of variableness. 



* Actoyuta. 

•§ ^rlkrshna. 


f fflktshna, 
|| Qr&ishna. 


| ^.rikxalum and ^<’hyuUu 
H Crlkfshr.a, 







HINDU* TAW-BOOKS, 

whole brother unassociated a/nd a half‘brother 'associated. Thus, the 
meaning of the first part of that text is, ‘a ludf brother, being re-unit¬ 
ed in co- carceiicry, shall take the succession, although a ■whole brother 
not re-united exist; but a half-brother, who is not reunited, shallfiot 
inherit.’ The latter part of the text is in answer to the question, does 
not the whole brother inherit in that case 'l ‘ Though not re-united, the 
whole brother (this term is understood) shifil take the heritage ; and 
not exclusively the son of a different mother who is again associated. 
But it shall be taken and shared by both.’ Thus the alleged variable¬ 
ness ; n the precept is obviated. 

32. So Manu likewise shows the same rale of succession. “His 
32. A'passage of uterine brothers and sisters, and such brothers as were 

Maiiucominvisthe re united after a separation, shall assemble together 
interpretation. and divide his share equally.”* 

33. Reeioroeation being indicated by the plural number, in the 

• rw-vJ term “uterine brothers,” as respecting, these- -ex* 

of his and clusively ; and in the words “brothers re-ranted, 
refutation. of a as relating to the half-brothers; the 'words “ assem- 
contrary inference ble together” are properly employed to mark associ- 
*«» »V ation of both [descriptions of brethren ;fj for they 

would -otherwise be unmeaning terms. Therefore it is from mere ignor¬ 
ance 'that' it has -been asserted, that both [do not inherit together,:J 
because reciprocation is not expressed by the text. Moreover, wince 
the text exhibits the conjunctive particle “ and,” in the phrase ‘and 
such brothers as were re-united, &c.” and the rule [of grammar ) ex¬ 
presses, that a conjunctive compound is used when the sense ot tno 
conjunctive particle is denoted ;§ the assertion, that reciprocation is 
not expressed by the text, would, imply, that even the conjunction uoes 
not bear that sense [viz., the sense of reciprocation. ||] 

34. Therefore, if whole brothers and half brothers only [not re¬ 
united brothers of either description^] be the claim¬ 
ants, the succession devolves exclusively on the whole 
brothers. Accordingly Vikat Manti says, “ If a son of 
the same mother survive, the son of her rival shall not 
take the wealth. This rule shall hold good in regard 
to the immoveable estate. Bub on failure of ium, 
[the half-brother] may like the heritage.” 


34. The. whole 
brother inherit s 
in preference io 
a half-brother, if 
neither be re-unit¬ 
ed, 

A passage of 
Vihat Mtmu con¬ 
firms this. 


45 . This rule shall hold good in ngard to the 5 mmoveable estate.] 
This rule is relative to divided immoveables. ' For, 
immediately after bleating of such [property,] Yama 
says,. “The whole <f the undivided unmoveable estate 
appertains to all tie brethren; but divided^ Immove¬ 
ables must on no aoount be taken by the half-brother. ’ 


35. It relate^ to 
divided immove¬ 
ables, 

A corresponding 
p&ssagfc of Yama. 


* Maim, 9 .9,^2. 

§ P&mi 2 „ 2.9 9 . 


f yrikrshn, 

|| Achyuta ml (Mkishrm. 


+; Achyuta, 







36. : Ail. .the brethren.} Whether of-the . whole blood or, of the 
lmf-hlood. Jut, among., whole brothers, if oue be re¬ 
united after separation, the estate belongs to him. If 
an. uuassociated-whole brother and re-united hafcfero- 
thor exist, it devolves on both of them. If there be 
only half-brothers, the property of the deceased must 
be assigned i n the first instance to a re-urated one; 
bat, if there be none such, then to the half-brother who is not re¬ 
united. 


36. Tito smc- 
cesisitn devolves 
on tup re-united 
whole, brother in 
preference to one 
not re - united- 


3/ Reason of 
the use of the plu¬ 
ral number in a 
passage before ei- 
led (Sect. 1 . § ifc) 


37. Accordingly the plural number is 'employed* 
in thd :# tenn “ bothers/’ (sect. 1. 8 4.) for the purpose 
of indicating the succession of all descriptions of them, 
in the order here stated. Else it would be unmean- 
ing. 


38, Tire text, “a re-united [brother] shall keep the share of his 
re-united co-heir,” .(§ 10) is intended to provide a 
special rule governed by the circumstance of re-union 
after separation, and applicable to the case where a 
number of claimants in an equal degree of affinity 
occurs. 


38.. The passage 
uadet cor-aidera* 
(§ 10.) provides a 
special rule. 


39. Hence, if there be competition between claimants of equal 
3D It ia applies- degree, whether brothers of the whole bloocl, dr bro * 


ble to nephew apd 
uncles, as wM as 
to'brothers. 


thers of the half-blood, or sons of such brothel, or 
uncles, or the like, the rq-united parcener shall take 
the heritage : for the text’does not specify the parti¬ 
cular relation; and all [these relations] were premised in the preced ¬ 
ing text (sect. I. § 4.f); and a. question, arises in regard to all of them. 
Therefore the text must be considered as not relating exclusively to 
brothers. 


4(t Conclusion. 


40. Thus the brother’s 
been explained. 


right of succession has 


SECTION VL 


On the Nephe w's right, of succession,—<md that of other heirs. 

I. On failure of brothers, the brother’s son is heir: for the text 
I. After bio- of Vishnu, having declared “it goes to the brothers/’ 
Jheis, nephews in- proceeds “After them -it descends to the brothers 
t" 5 "’-- socs.’’ + f 


ANNOTATIONS. 

. , 3 £, P {I'oy-thren-l Meets other than immoveables so (0 the brothers of the 
whole bjoori whether separated or umeparaterf. JfUgb. Odja-tatva. 

+ ^'likfshiw, | Sect. 1. § 5. 


! Vide Sect, 2. § 27. 
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2 . 

blood first, 
then the 
blood. 


HINDU' LAW-BOOKS. 

2. Among these, the succession devolves first on the son of a 
The whole uterine [or whole] brother; but, if there be none,- it 


do riot, participate, 
like the natural 
mother, in the fu¬ 
neral oblations. 


and passes to the son of the half-brother(a). For the text 
half- expresses, “-An uterine [brother] shall retain or deliver 
the allotment, of his uterine relation” (sect 5. § 10). 
Indeed the 'son of the half-brother, being a giver of oblations to the 
father of the late proprietor, together with ids own grandmother, to 
the exclusion of the mother of the deceased o w ner, is inferior to a son 
of a whole brother [who is the giver of oblations to the grandfather in 
conjunction with the mother of the deceased*]. 

3. Nor can it be pretended that the stepmother, grandmother and 

„ ,,, ,, great grandmother take their places at the funeral re- 

■ e P'?°. !CIS p a st, in consequence of [ancestors being deifiedf] with 
their wives : for the terms. “ mother” [grandmother and 
great grandmother]] &c. [in such texts as the follg>v-'. 
inglU bear the original sense of ‘ his own naiurai mo¬ 
ther/ 1 father's natural mother and ‘ grandfather's natural mother 
and it is by those terms that they are described as taking their places 
at the funeral repast. Thus it is said, “ A mother tastes with her 
husband the funeral repast consisting of oblations to.the manes; and 
the paternal grandmother with her husband ; and the paternal great 
grandmother with her’s.” But the introduction of stepmothers and 
the rest to a place at the periodical obsequies, is expressly forbidden. 
Thus the sage declares, “ Whosoever die, whether man or woman, 
without male issue, for such person shall he performed funeral rites 
peculiar to the individual, but no periodical obsequies.” 

4. Besides, the command for the celebration of the funeral repast 

. , .. } , in honour of ancestors with their wives, is of invariable 

a rnfihftdlrtimi * exigency; as it is universally acknowledged : but, since 
there are not stepmothers in every instance, the pre¬ 
cept must relate to the natural mother; for the association of the va¬ 
riable and invariable exigency of the same command would be a con¬ 
tradiction. 

5. Since, the paternal uncle, like the nephew of the whole blood, 
5. The paler- offers two oblations, which the owner was bound to 

nai uncle has not present, to two ancestors with their wives, should not 
equal pretensions the succession devolve equally on the uncle and 
with the nephew. ne p} iev/ G f the late proprietor ? The answer is, the 
paternal uncle is indeed a giver of oblations to the grandfather and great 


ANNOTATIONS. 


2 . For the text expresses "As uterine' brother,” &c.] Although there bo no text 
which declares the right of anephe* 0 f the whole blood before a nephew of the half-blood; 
jei;, under the passage cited, whi^h shows, that in the case of brothers, the whole blood 
excludes the half blood, it is reasonable, that the son of an excluded person should be 
debarred by the son of the person who excludes him, £i‘fktskria and Aohyuta. 


* yriiirshna. 

T- pvlktshna and -\ c hyuta. 
(<*) See 1 Mori, Dig. 313, 


f ^rfktahna and Aehyuta. 
II frikishna. 
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grandfather of t$e proprietor : but the nephew is giver of two oblations 
to two ancestors including the-owner’s fother who is principally con¬ 
sidered, He is therefore a, preferable claimant; and inherits before the 

0. Accordingly [since superior benefits are conferred by such a 

8. Even the successor* ]. the brother’s grandson excludes the pater- 
brother’s grand- «al unde; for he is a giver of oblations to the deceased 
fZm* b6 ' C j Wn y S &fcher ( 6 ) w ho is the person principally eonri- 

7. But the brother’s great grandson, though a lineal descendant 
7. But the bro- l >f the owner’s father, is excluded by the paternal 
ther’ageeat-graud- uncle : for he is not a giver of oblations, snug he is 
sou is excluded, us distant in the fifth degree. Thus .Manu says, “To 
too remote. ^ ^ three must libations of water be made, to three must 
oblations of food be presented ; the fourth in descent is the giver of 
those offerings: but, the fifth has no concern with them.”f By this 
passage the fifth in descent is debarred. 

«. But, on failure of heirs of the fatb er down to the great-grandson, 

8. The sister’s it must be understood, that the succession devolves on 
sou also inherits the father’s daughter's son [in preference to the uncle ■!] 
bdarc tire undo. in ]&<, manner as it descends to the owner’s daughter’s 
son [on .failure of the male issue, in preference to the brother.](c) 

9. The succession of the grandfather’s and great-grandfather's 

9 . Sothcdaurfi- lineal descendants including the daughter's son, must 

tern* sou of the . k® inmerstood in a similar manner^ according to the 
grandfather and proximity of the funeral offering: since the" reason 
gvcat-graudfetlicr stated in the text “ for even the son of a daughter de- 
in ihose^swerri &vers Lam in the next world, like the son of a son,”§ 
Musa. 18 anally -applicable; and Jus father's or grandfatlier’l- 

.. . daughter’s son, like his own daughter’s son, transports 

ms manes over the abyss, by offering oblations of which he may partake, 

10, Accordingly Manu has not separately propounded their right 
1U. Manu and of inheritance: for they are comprehended under the 
jfimifcya hw two passages, "To three must libations of water be 




AN N O'S’ A TIONS. 

8 . In die manner as it descends to the 'daughter’s son.] Although the succession 
ought previously to devolve on the sister, as it gees to the daughter before, the dangii- 
I crs son, nevertheless she is excluded from the succession because she is no river of 
oblatons at periodical obsequies • being disqualified by sex. But the daughter^, right 

takcs e f 1 w the m & 


■ <?nkfshna. flfetra, 9.T86. Vide supra. Sect. 1 . § 40, 

4 . Achyuia ana Qrifclshria, $ Marne 9. T39. || Manu 9 1 81 ! 

?«*“«, o. 187 . Vide infra. § If and IS. « Vide Sect1 S f. 

i«) See 1 Mori. Dig. 328— .fe (A) Sec 1 Strange, fl. L, 3S,—><f, 

A) See 1 Mod. Dig, 326, 328,— Ed. 
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purpose of indicating the right of inheritance of'the fathers and gratui- 
rhther’s daughter’s son, as sprang from the same line, in trie relative 
order of the funeral oblation; and for the further purpose of excluding 
females related as sapindas, since these also sprung trom the same line. 

11. Accordingly [since they are excluded.]* BaudhSyana, after. 

vi T premising “ A woman is entitled,” proceeds “ nos to the 

11 - , - * e fi eral a heritage jfpi females, and persons deficient in an organ 
of sense or member, are deemed incompetent to in¬ 
herit.” The construction of this passage is f a woman 
is not entitled to the heritage.’ But the succession of 
the widow and certain others [viz., the daughter, the 
mother and the paternal grandmother,f] takes effect 
under express texts, without any contradiction to this maxim. 

19 On failure of any lineal descendant, of the paternal great- 

, 0 „ ... grandfather, down to the daughter’s son, who might 

1 % On failure ot * *. • i n _■ i -i —.*i>i 


female is incapa 
ble of inheriting. 

Ifet a widow, 
i). daughter and 
mother are speci¬ 
alty excepted. 


4 Up nntpr-’&i iln<> present oblations in which the deceased would 
the property de- cipate; to intimate, that, in such case, the maternal 
•volve's on the Hi a- uncle shall inherit in consequence of the proximity oi 
teirial kindred oblations, as presenting offerings to the maternal 
grandfather and the rest, which the deceased was bound to offer, Yaj- 
Sfovalkya employs the term, “ cognates” (bandhu.)| But M.arm has in ¬ 
dicated it only by a passage declaratory of succession according to the 
nearness of the oblation. 

13. Since the maternal uncle and the rest present three oblations 
' to the maternal grandfather and other ancestors, winch 

the deceased was bound to offer, therefore the property 
Lpiied to the spi* should devolve on the maternal uncle and the rest: for 
ritual benefit of it is by means of wealth, that a person, becomes a giver 
the deceased ; 0 f oblations. Two motives are indeed declared for the 
acquisition of wealth; one temporal enjoyment, the other the spiritual 
benefit of alms and so. forth. Now, since the acquirer is dead and can¬ 
not have temporal enjoyment, it is right that the wealth should be 
conformable with applied to his spiritual benefit. Accordingly Vilias- 
texts of Vtfuipati pati says, “ Of property which descends by inheritance, 
and A'pastamha. half should carefully be set apart for the benefit qi tie 
deceased owner to defray the charges of Ids monthly, sii-monthly 
and annual obsequies.” So A'pastamba ordains, “ Let the pupil or the 
daughter apply the goods , to religious purposes for the benefi t of the 
deceased.” By saying to defray the charges oi his monthly, &c. obse¬ 
quies” his participation, and’ by directing ^religious purposes' his 
spiritual benefit, are stated as reasons. Accordingly the sage says, 
“ Wealth is useful for alms and for enjoyment. It is reasonable, there- 


annotations. 

11 Females are deemed incompetent to inherit.] Whether bearing; the same or 
a different family name. Therefore the son’s daughter has no right ot . inheritance. 
Ragh. on Daya-bbaga 


piik^sbna, 


f AchyuU and ^ilkrslina, 


§ Tide Sect. 1 § 4. 
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fore, that, on failure of kindred who might present oblations in which- 
he would participate, the succession should devolve on the maternal 
uncle and the rest, who present oblations which he was bound to offer. 

14, .Accordingly [since the succession devolves on heirs down to 
the maternal uncle and the rest, in the order of obla¬ 
tions in. which:the deceased may participate, or which 
he was bound to offer;*] Mann, considering that pur¬ 
port as sufficiently indicated by the two passages above 
cited, "To three must libations be made, &o,” "To the 
nearest kinsman the inheritance next belongs f (vile 
§ 7 and 17.) proceeds thus, “ Then, on failure of such 
kindred, the distant kinsman shall be the heir, or the spiritual protec¬ 
tor, oi* the pupil 

distant kinsman (saknlya) is the descendant of the pa¬ 
ternal grandfather’s grandfather or the remote ances¬ 
tor. Such relatives are denominated Samanodakas 
Their order of succession is in the series as exhibited. 
On failure of such heirs [down to the SamSnodakaJ] 
the succession devolves on the spiritual preceptor, the 
pupil, &e. 


14. After the 
kindred on the 
mother's side, the 
distant kin?.man 
is heir: accord¬ 
ing to a passage 
of Maim. 


15. The 

15. He is the 
descendant ol¬ 
die grandfather’a 
grandfather or re¬ 
moter ancestor. 

After these the 
preceptor or the 
pupil. 

10. Otherwise [if the text of Maim do not intend the maternal 
18. Such urns uac ^ e an d the rest,§] how is the admission of maternal 
be Maau’s mteia- nodes and others affirmed without contradiction to 
iiom Manu % Therefore this meaning is intended by him in 

the passage above cited; and there is no contradiction. 

17. Accordingly, having declared, while treating of inheritance, 
17 As appears To three must libations of water be made; to three 
from several pas- must oblations of food be presented• the fourth in des- 
sa # es * * cent is the giver of those offsprings; but the fifth lias 

no concern, with them ;”j| he adds “To the nearest kinsman (sap in da,) 
the inhe ritance next belongs ;”1F for the purpose of showing/ that the 
f ifth in descent, not being connected even by a single oblation, is not 
the heir, so long as a person connected by a single oblation, whether 
sprung from the father's or the mother s family, exists. Otherwise, 


person ;"*?) and the right of the fourth in des¬ 
cent r,o inherit is declared by the text “ To the nearest kinsman the 
inheritance next belongs fff the passage, which begins “ To three 
must libations be made, &c.”^ would be superfluous" It cannot be 
vrid, that it is intended to direct the celebration of funeral repast in 
honour of three ancestors: for it is inserted in the midst of a disquisi¬ 
tion concerning inheritance; and the funeral repast is ordained by a 


* 9ri£ tslu 
§ prikrshna. 

P'% Mann, 5. 6(V 


f Manu, .9. 187, -Vide infra- § 21 

• || Manu, 9. 186. 
ft Manu, 9. 187 


:[ ydkrshm. 

Maim, 9, XS7. 
U Manu, 9. 1867 
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riiflbr^nb text-, Thua Mam. my& 9 - •“ Let tlb iioaseholder hoiioar $ie 
mgm by duly tidying the? Veda; the gods by oblations to fire m or¬ 
dained by law ; tlufj manes, by pious obsocp:ties ; men, by SiipblyiUg 
them with food; and spirits, by gifts, to all animated creatures/”' 5 

18. Nor should it be pretended, that the text [of Harm, “To the 
r 'iS. 'Nearest of 'nearest sapinda, &e.,” $ 17.+] is. intended to indicate 
kill h not by nearness of kin according to the order of birth, and 
. not according to the presentation of offerings: for the 
oyder of buih.is not suggested, by the text. But Manu,. declaring, that 

offered to 



Wim 


■ 




SlfTW^h*' 

mm 


oblations of food, as well as libations of water,, are to be 
three persons, and that the fourth in descent is a giver of oblations, 
but neither is the tilth in ascent a receiver of offerings <nor the fifth in 
descent a giver of them, thus declares nearness of kin, and shows that 
it depends on superiority of [benefits byfj presentation of oblations. 

19. Therefore a kinsman who is allied by a common ablation as 
19, The kindred presenhi ng funeral offerings to three persons in the fami- 
on 5 he mother's ty of the father, or in that of the mother, of the deceased 
mde tbeMorc in- owner, such kinsman having sprang from bis family 
1U lt 1 ... though of different male descent, as his own daughter's 

son or ins lathers daughters son, or having sprung from a different 
family as his maternal uncle or the like, [is heir :$] and the next (“ To 
must libations of water be made/’ &c. § 7.) is intended to pro 
pound the succession of such kinsmen; and the subsequent passage 
the .nearest sapinda, &c. § 17.) must be explained as meant to-dis¬ 
criminate them according to their degrees of proximity. 

r/0. The order of succession then must be understood in this 
30. On failure manner : on failure of the father^ daughter's son or 
of paternal kin- other person who is a giver of three oblations (present- 
fired ebunecud ed to the father, &c.,) which the deceased shares or 
fanora) obla- which be was bound to offer, the succession devolves 
A ' LS ‘ ■ ih fhe next place on the maternal uncle and others 

[namely his son or grandson ||] who offer oblations to the maternal 
grandfather and the rest which the deceased was bound to present^), 

21. But on failure of kin in this degree, the .distant kinsman 
21. Alter them (sakulya) is successor.. For Manu says, “Then, on 
failure of such kindred, the distant kinsman shall be 
the heir, or the spiritual preceptor, or- the pupil, 


Mm® 


the distant kirn 
dreck 



1 . ANNOTATIONS,;: | | 

^ 20- TJw, Succession devolves in- the next place on the maternal ancle, M] Or 
fail ore of persbns who are givers of oblations in which the deceased .may participate, 
the kinsman [that is, the maternal grandfather, or maternal 'uncle, and to forth | is 
Here also, as in the instance of the father and paternal -ancestor*, if the mtefiia! 


■ 

■ 






m 


heir. 


grandfather be living, ho is heir, but, on failure of him, the maternal-'uncle and other 
mtetml kindred m order $ for.they present oblations, which the deceased was bound 
to offer., pip. ).)aya4atva. 


21 

two d 


U, The distant kinsman is one who shares a divided oblation.] The sakul/a is of 
es'eriptions ; descending mid ascending. The first intends the son of the great 


f Acbyuta. ;): Achyufa. 
Vide Supra. § 14. 




§ frikM.xm, : fl yrfk&sbia. 
(^) Peel Mori, Dig. 
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K 'V--'" - ;V ,X'V : '■ ,. : : 

b kinsman (sakulya) is bno who aIxMch a divided Obktior 
fr.) as the grandson’**. grandson or other deneendtot within 
fchree^gi^ reckoned from him ; or as'the offspring of the grantb 
father’s grandMher or other remoter ancestor. 

22. Among these claimants [whether ascending or descending,]* 
22. First, the the grandson's grandson and the rest are nearest/since 
grandson' s grand- they confer benefits by means of the residue of obla- 
Slants '* W ns they offer. [These descendants are there- 
Then the descoti- % e heirs.f] On failure of such, the offspring of the 
(tints of tiiegraad- paternal grandfather’s grandfather inherits in right of 
lat l.ePs ^ grand ■ oblations presented to the paternal grandfathers grand- 
tafher, &e. father and other ancestors who are sharers of the 

residue of oblations which the deceased was bound to offer. 

23. If there be tio such distant kin-Ated, the Satmteodalcas, or 
§3 k ext remote kinsmen allied by common libation of water, must be 
kiudretl admitted to inherit, as being signified by the term 

sakulya [conformably with BaudhavanaV explanation 
of it: sect J § 87. 

w4. On failure of these, the spiritual preceptor [or instructor in 
24. Alter these, knowledge of the ved'a§] is the successor In default 
thc t preceptor, of him, the pupil [or student of the veda] is heir : by 
. MtOW " the text “ or the spiritual preceptor or the 

pupil.” (814) On failure of him likewise, the fellow- 
student ; by the- text .[of Y6jfiavalkya] a a pupil and a fellow-student.” 


sons bearing the persons descended from the same patriarch are the sue- 
same family mime; cessors. For the text of Gautama expresses “ Persons 
and descendants allied by funeral oblations, family name and patriar- 
SlwcL SamC descent, shall share the heritage [of a childless 
• / * man ; or his widow shall par take.” j|'f 

26. On failure of all heirs as here specified, let the priests take the 
estate. Tlius Maim says, “ On failure of all those, the 
lawful heirs are such Brahmanas, as have read the 
three vedas, as are pure m body and, mind, as have 

ANNOTATIONS, 

,, it to the third degree in the descending line ; the other signifies the 

great-grandfather’s father and other ancestors to the third degree in the ascending line, 
yil k h na, Kare i a -sa i i grab a. 

25. Or his widow shall partake.] The passage, as cited in the text, .was incom- 
plote : the compiler having omitted the close of it, which is declaratory of the widow’s 
participation* The defect of the .quotation has been supplied. As the original passage 

stands m Gautain^R itislit.iUrs. it. ift not pjicil-nr vAnnrw>ih*Ei<i will, tifmfilrt 


26. Next Bralv 
mapas. 


*' yriktHhrm. . f prlkfshm, 


Achyota § Qvikphm. |1 Gautama; 2$. .'ft. 
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• subdued their -passions. Thus .virtue k not lost.'Virtue -which would 
be extinguished- by tlie ample enjoyment [of its reward,] but is 
renewed by the acquisition of fresh merit through- the circumstance of 
Iris wealth devolving on Br&hmanas, is not lost, 'Here also the author 
indicates the appropriation of the property for the benefit of the 
deceased. 


In default of them, the king shall taker the wealth: excepting 
however the property of a Brahinana. A failure of 
descendants from the same patriarch and. of persons 
bearing the same firmly name, as well as of Br&hniaqas, 
must be understood as occurring when there are none inhabiting the 
same village : else an escheat to the king could never happen. 


27. Lastly the 
king; 


, 28. 

23 . Unless this 
doctrine be ad¬ 
mitted,,' the ma¬ 
ternal tin ole and 
the rest,'not being 
specified, would 
have no right of 
inheritance. 

and cognates” 


If the right of the father’s daugh ter s son, and of the matern al 


uncle and the rest, be not considered as intended by 
the text, -To three must libations of water be unftde, 
&c., {§ 7.) they would have no right of succession, 
since they have not a place among distant kinsmen and 
others, whose, order of succession is specified. Nor can. 
this be deemed ati admissible inference, since they are 
indicated by Yajinwalkya under the terms '‘Gentiles 
(sect. I. § 4], Consequently it. must be affirmed., that 


they have been indicated by Maim in this text (§ 7). Therefore such 
order of succession must be followed, as will render the wealth of the 
deceased most serviceable to lam, 

29. Accordingly [since inheritance is in right of benefits conferred, 
and the order of succession is regulated by the degree 
of benefit ;f ] the equal rigid of the son, the son’s sou 
and the sons grandson, is proper : for their equal, pre¬ 
tensions are declared in the text, “ By a son a man 
conquers worlds,” &<;. (sect. 1. § 31.) and in other 
similar passages(a) ; They equally present oblations to 
the deceased. Hence also the grandson ami great- 
grandson, whose fathers are living, do not inherit, for 
they do not confer benefits, since they are forbidden to 
celebrate the periodical obsequies by skipping the sur¬ 
viving lather ; the la w providing, that oblations shall 
not he presented, overpassing a living person. Other¬ 
wise these [sons and grandsons, whose fathers are laying,J] would have 
the same, right of inheritance with those whose fathers are deceased. 
Or the son alone would inherit as nearest of kin in the order of birth, 
to the exclusion of the son’s son and son’s grandson. Neither is there 
any express text declaratory of the equal rights of three' descendants, 
son, grandson and great-grandson. Therefore it must be inferred, that 
the parity in their right of inheritance arises from the equal benefits 
conferred bv them. 


29. On the same 
principle of mho 
' .ritailed in right' of 
benefits conferred, 
is the equal suc¬ 
cession of the 
saigrandson and 
great-grands on 
justified ; as well 
as the exclusion 
of the two last, if 
their fathers be 
living. 


* Mann, 9. 183. f ^riktshna. $ Achylia and ^ritahna. 

fo) See 1 Strange, H. L. 127, m.—M. 




30. In every 80, In like 'manner the appropriation of the 

ease tire wealth \a wealth of the deceased to Ms benefit, in the mode 
appropriated m xefi .has been stated, should in every ease be deduced 
■serviceable to the- according. to the specified order. 

deceased, 

31. This doctrine, [that inheritance is deducible from reasoning 

31. Maim and and founded On services rendered*'] must be admitted 
the rest assent to to have the assent of Mariu and other sages : for there 
t,hi» doctrine. can be- no other purpose of propounding, under the 
head of inheritance, the super ior benefits deri ved from sons and the 
rest; and the exoneration of the father from debt is stated as a reason 
for the son’s inheriting : (“ By the eldest son a man is exonerated from 
debt to his ancestors; 'therefore that son is entitled to take the heritage.” 
Sect. 1. § 32.) redemption also is exhibited as a cause of succession to 
property : .(“ Even the son of a daughter delivers him in the next world 
like the son of a son.”f) and there is no other reason for the'equal right 
of inheritance of three descendants, the son and the rest, besides their 
deliverance [of their ancestors ; ] and the passage, “To three must 
libations of water be made, fee.” '(§7.) -would be unnecessary [if such 
were not the purpose ;t] and the exclusion of persons impotent, degrad¬ 
ed, blind from their birth and so forth, is an apposite rule as founded 
upon then rendering no services ; [but not so as grounded on the mere 
letter of the law: §] and it is troublesome to establish am assumed pre¬ 
cept for debarring'those before whom an heir intervenes ; [as must be 
done upon any other supposition:] and it is reasonable, that the wealth, 
which a man has acquired, should be made beneficial to him by appropri¬ 
ating it according to the degree in which services are rendered'to him. 

32. It is main- 32. This doctrine, as illustrated by the irre- 

iainedby Uilyota; proachablc Udyota,[| should be respected by the wise.' 

33. If the learned he yet unsatisfied [with relying on reatjonlf .for 

33. And is con- the ground of the law of inheritance,] this doctrine may 
sistent with the be derived from express passages of law. Still the same 
letter of tiro lav. interpretation of both texts [of Mann, § 7. and 17. ] must 
be assumed. But let this he. What need is there of expatiating ? 

34. Excepting the property of a Brahmana, let tire king take the 

Tt Tl v » ' wealth | on failure of heirs]. So Manu directs “ the pro- 

taki a" the escheat perky of ft Brfthmana shall never be taken by the king : 
on failure of heirs, this is a fixed law. But the wealth of the other classes 
eteepting the on failure of all [heirs,] ,the king may take.”** By the 
wealth oi a priest, < a ]i” signified every heir including the Biali- 

SoManu declares. ° “ 

mana (§26). 


ANNOTATIONS. 

31. Before whom an heir intervenes.] ' As the grandson or great-grandson, whose 
own father is living, and so forth. Qrikrshna. 

* grfktthpa. f Harm, 9. 139. Vide supra. C. 4. Sect. 3. § 10. % filktsinja. § <?riktshna. 

II Vide supra, C. 2. * 9. f AekyUta and prfkrshua. « Manui 9.-189. 
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33. The goods of a hermit, of an -ascetic; and. of a professed stu¬ 
dent, Jet the spiritual brother, the virtuous pupil and 
the holy preceptor take. Qu failure: of these, the assocj- 


35. Special rule 
of succession in 
the instance of re*' 
ligtoua order?: 
conformably with 
a passage of 
Yiijuavalkya. 


I/.I4.1V ,U,V.t J j. ^ - ----- ’ 

ate in holiness, or person belonging to the same order, 
shall inherit. Thus YSjuavalkya- says, “ The heirs of a 
hermit, of an ascetic and of a professed student, are, 
in their order, the preceptor, the .virtuous pupil, and 
the spiritual brother and associate in holiness.”* 

.-36. Goods, such as they may happen to possess, should, be deli- 
• . vered in. the inverse order of' this enumeration. The 

of iiie text* 011 student mast be understood to be a professed one: for, 
abandouing his father and relations, he makes a, vow of 
service and of dwelling for life in his preceptor's family. But the pro¬ 
perty of a temporary student would be inherited by his father and other 
relations. 

37. Thus has the distribution of the wealth of 
one, who leaves no male issue, been explained. 


S7. Conclusion. 


ANNOTATIONS. 


35, 


The associate in holiness or person belonging to the same order.] This h 
according to the author’s apprehension of the meaning of the text: but in fact, ‘ associate 
in Itblmesa 5 is an. epithet 4 of spiritual brother./ grlkfshna. 

3 f*. Goods such as they may happen to possess.] YJz.. the hoard of wild rice or 
other property of a hermit ; the gourd, clout, and other effects of an ascetic ; aud the 
books, clothes and other goods of a student. 

Recapitut^Uon by CHkrshna TarkMankdra. 

The order of succession to the property of a deceased man, is this. .First the son 
inherits; on failure of him, the. son’s son; in his default, the son’s grandson. However, 
a grandson whose father is dead, and a great-grandson whose father and grandfather 
arc deceased, inherit at once with the son. On failure of descendants down to the sou s 
grandson, tbe wife inherits : and she, having received her husbands heritage, should tarfe 
the prot ection of her husband’d family or of her father’s, and should use her Inland a 
heritage for Mm support of life, and make donations aud give alms m a moderate 
decree for the benefit of her deceased husband; but not dispose of it at her pleasure,, 
like her own peculiar property. If there be no widow, the daughter inhmts.; m the 
first place, a maiden daughter; or on failure of such, an affianced daughter: but, :if there 
V none a married daughter: aud she may be one, who has, or is lueiy io have, 
male issue; for both these inherit together: but one who is barren, or who is become a 
widow bavins no male issue, is incompetent to inherit. On failure, of lhe. marned 
daughter, a daughter’s son is heir. If there be none, the father succeeds ; or, ii he be 
dead the mother. If she be deceased, a brother is the successor, m the tot place, 
the uterine (or whole) brother; if there bo none, a half brother. But, d, the deceased 
lived in renewed eo-parcenery with a brother, then, m case of all being oUho whole 
blood, the associated whole brother is heir in the iijrsi instance; on failure oJ mm, 
the tmassociated whole brother. So, in case of all being ot the Mi blood, the associated 
half brother inherits in the first place, and on failure of him the nimssociatod hall oro- 
iher. Bu.t if there be an associated half brother and an unassociated whole brother, 
tbr*n both arc equal heirs. In default of brothers, the brother's son is the successor; 
Here also a nephew of the whole blood inherits in the first instance; and on failure of 
such the nephew of the half blood; bat, in case of rc-uuion of co-heirs, ml mi the. 
supposition of all being of the whole blood, the associated son of the whole brother 

*' Tajna> alkya ? 2 135/ 
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is in the Ikat place heir; and, on failure of him, the unassorted nephew, of the 
whole blood: or, on the supposition of, all being of the half-blodtl, the associated 
nephew of the half-blood, is the first heir; and, on failure of him, the^uua'ssociated. 
nephew. But, if the son of the whole brother be separate, and the son of the half bro* 
ther associated, both inherit, together, like brothers in similar circumstances.- If there 
be no brother’s son, the brother’s grandson is heir. Here likewise the distinction of the 
whole blood and half blood, and that of re-united parceoery and disjoined parcenery, 
must be understood. On failure of the brother’s grandson, t he father’s daughters sou 
is the successor: whether he be the son of the .sister of the whole blood, or the son of a 
sister of the half blood.* If there be none, i In- father’s own brother is heir; or, in default 
of such, the father’s half brother. On failure of these, the succession devolves in order 
oo the son of the father’s whole brother, on the son of his half brother, on the grandson 
of his whole brother, and on the grandson of his half brother. In default, of these, the 
paternal grandfather’s daughter's son inherits; and, in this instance also, whether..he 
he aim of the father’s own sister or son of the father’s half sister: and, in like manner, 
[the whole blood and half blood inherit alike] in the subsequent distance of the succes¬ 
sion devolving on the son of the great-grandfather’s daughter. On failure of these heirs, 
the paternal grandfather is the saccessor. If he be dead, the paternal .grandmother 
Inherits. If she be deceased, the paternal grandfather’s own brother, his half brother, 
their sons, and grandsons, and the great-grandfather’s daughter’s sou. are successively 
heirs. On failure of all such kindred, who present oblations in which the deceas'd own re 
may participate, the succession devolves on the maternal unclef and the rest, who pre¬ 
sent oblations which the deceased was bound to offer. la default, of these, the heritage 
goes to the son of the owner’s maternal aunt. Or, failing him, it passes successively 
to the son and grandson of the maternal uncle t On failure of these, the right of inhe¬ 
ritance accrues to the remote kindred in the descending line, who present the residiu 
of.oblations to ancestors with Whom the deceased owner may participate; namely, to the 
grandsou’s grandson and other descendants for three generations in succession* In de 
'fault of these, the inheritance returns to the ascending line of distant kindred, by whom 
ob ho ions are offered, of which the deceased owner may partake; namely, to the off¬ 
spring of the paternal grandfather’s grandfather and other ancestors, in the order of 
proximity. On failure of these, the succession devolves on the" Samarmdakas or kindred 
allied by a common oblation of water. In default of them, the spiritual preceptor is 
heir; or, if he be dead, the pupil; or. failing him, the fellow-student in theology. If 
there be none, the • inheritance devolves successively on a person bearing the family 
name, and on one descendant from the same patriarch, in either case being an inhabi¬ 
tant ofi he same village On failure of all relatives as-here specified, [the .property de 
volves on/Brilima^as learned in the three Vedas and endowed with other requisite qua¬ 
lities ;§ ami* in default of such,] the king shall take the escheat, excepting however the 
property of a Brahmana. But the priests, who have read the three Vedas and possess 
other requisite qualities, shall take the wealth of a deceased Briilnmna. 

So the goods of an anchoret shall devolve on another hermit considered as his bro¬ 
ther and serving the sam- holy place. In like manner the goods of an ascetic shall be 
inherited by his virtuous pupil: and the preceptor shall obtain the goods of a professed 
student. But the wealth 'of a temporary st udent is taken by his father or other ucitv 
Such is the abridged statement of the law of inheritance., ^rikrshna. 

Remark by the Translator . 

The son and grandson of the maternal uncle ought to precede the son cf the mater¬ 
nal aimf, by the analogy, of the rule of inheritance on the father's side. But three ;ol- 
hted eopks of pi ikJtsima’s commentary agree in stating the order of succession as here 
exhibited. On the other hand the same author, in his original treatise on.inheritance 

--, ^ __ _ , U --—r‘ — -- -.. . 

* The son of the proprietor’s own sister, and the son of Iris half sister, have an equal 
right of inheritance; according to A'ch.irya Chud&math. ^.rlkishna, Kraiohvsajijgwha, 

f The maternal grandfather- inherits before his son the maternal uncle. aceordieg 
to the DAya-tatva of llaghnnandann and Krama-sangraha of prikrshna. 

% See the note'subjoined to this summary. 

§ Krams-sangrnha. ’ 
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CHAPTEE XII. 



On < i second partition of property after the re-union 


of co-parceners. 



equal. the shares must in that ease be equal.: there is not in 

So Maiiu,&c, ; this instance any right of primogeniture/'^* 

, entitled Krains-saagralia, exhibits the succession on the mother’s side in the following 
order ; /.first the maternal grandfather; next the maternal uncle ; then the maternal 
uncle’s son; after him, the maternal ancle’s son’s son; and subsequently fcho mterhul 
. grandfather’s daughter’s-son: [on failure of these, the maternal great-grandfather, hia 
son, his son’s son, his son’s grandson, and his daughter’s son; again, on failure of these, 
the maternal grandfather’s grandfather, his son, bis son’s son* his son’s grandson and 
his daughter’s soinf f it must be remarked, however, that the text of ^rfkfshna’s 
trealise, according to some copies of it, interposes the mother’s sister’s son between the 
maternal unde and his son. Bur, that is an evident mistake; for the mother’s sister’s 
aoa is the .same with the maternal grandfather’s daughter’s son, who is placed by the 
same author after the maternal uncle’s grandson. 

The author of the J.)Aya-mrnaya states the succession differently: viz, ‘First the 
.maternal uncle; then the maternal uncle’s sou; next the maternal grandfather : after 
him, the mother’s sister’s son; subsequently the maternal uncle’s son’s son; airijf lastly 
the maternal great-grandfather.’ He gives reasons founded ou the number of obla¬ 
tions deemed beneficial to the deceased owner. 

Jagannatba Tarkapauch&uami intimates the opinion, that the son of a son’s d&pgh- 
her, or of a grandson’s daughter, or of a niece, or of a nephew’s daughter, are en¬ 
titled to the succession before the maternal grandfather* (Digest of Hmdft law, VoL 
IV* p. 23b.) 

1 find nothing else upon the subject in other writers of the Bengal school ; and; 
amidst this disagreement of authors, I should be inclined to give the preference to the 
authority of ^iktshna’s Krama-saugraha; because the order of succession on the 
mother’* side, as there stated, follows the analogy of the rude of inheritance on the 
father’s side. 0, 


ANNOTATIONS,, 


1, Property of ro-uuiled co-parc mera.J According to the doctrine of those who 
contend for a general, property of co-parceners'in the aggregate estate, re-united property 
is wealth in which an aggregate property is raised by the.annulment of previously 
vested several rights, through a stipulation or agreement with a father, brethren, 
co;*chided subsequently to partition with one accord, to this effect * the wealth/which 
is thine, h mine, and that, _ which js mine, is thine.’ But, according to the author’s 
rloctibic, it is wealth in which undistinguished several rights are raised by the annul¬ 
ment <>', the previous several rights through a stipulation as abovementioned. 
^rikvshna, 

* Maun,'9. 210. Vishnu, 1.8. 41. : * 

j That part of the text which is enclosed between crotchets h wanting in gome 
copies of the Kraii.vsftngraha, 
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2. That is, the 
superior allotment 
iu right of primo¬ 
geniture is forbid- 
dent' 


A passage of 
Vfhaspati con¬ 
firms this con¬ 
struction. 


The shares must be equal] This supposes Te-imion of brothers 
belonging to the same tribe. But, in the ease, of as¬ 
sociation of brothers appertaining, the one to the 
sacerdotal, and the other to the military tribe, the rule 
of distribution must be understood to conform with 
the original allotment of shares ; for the text is in¬ 
tended only to forbid an elder brother’s superior por¬ 
tion as before allotted to him. Accordingly: [sim.v 
unequal partition, regulated by difference of tribes, i • 
not denied;*] Vrhaspati, saying “Among brethren, 


who, being once separated, again live together through, 
mutual affection, there is no right of primogeniture when partition is 
again made f prohibits only the assignment of a superior share to the 
eldest, but does not ordain equality of allotments, 

3. Definition of 8. Re-united co-parceners are described by Yfhas- 
'‘repainted co-par- pati: <v He, who, being once separated, dwells again , 
ccnsj;, 3 ’ ja a-pass- through affection, with his father, brother or paternal 
nge of V thaspati. uncle, is termed re-united,” 


4. 


other 


special association among persons 
than the relations here enumerated, is not to be ac¬ 
knowledged as a re-union of parcenens ; for the emirni - 
ration would be unmeaning. 


4*. It is re¬ 
stricted to certain 
relations: father 
and son; brothers, 
uncle and nephew. 

5. Other rules 
hold good in this 

miist observed in this case also. 

thers, 

i> Conclusion & Thus has the right of a re-united- parcener 

been explained. 


5, Other particular rules, which have been set 
forth under the head of partition among brothers, 


CHAPTER Ilff 


0% t/ie distribution of effects . conceded* 


1. The distribution of that, which was concealed at the time 
of partition and is afterwards discovered, shall be 
now tapght. On that subject Mann says, When all 
the debts and wealth have been justly distributed 
according to law, any thing, which may be after¬ 
wards discovered, shall be subject to an equal distrb 


I. If effects have 
been concealed 
and be discovered, 
they are subject 
to distribution, as 
ordained by Manic. 


ANNOTATIONS. 

Other particular rules.] Wealth, acquired without use of the joint stock, 
belongs to the acquiree exclusively, and is not shared by the rest: but, ia the instance 
oi the gains of science, such of the brethren as are equally or more learned participate 


' Qnkidoy* and Achyula, 


1' Mamq 0. 318* 











The division of i t should be : precisely similar to that which I 
second teen previously made..; and & less share is not to 
n is given, "nor no share, to the person who concealed 
le same property , as a puidshmei.it' of his concealment. Sue 
the meaning of the sentence “ shall be subject to 
;ribiitiori/ ? Nor is the text intended to enj 
,res of the property to all the parceners ; 
libiting the deduction, in fa vour of the eldi 
Id follow, that brothers belonging, one to 1 
military, and the rest to other tribes, wo 


there is no reason for pro 
and so forth : and it mr 
sacerdotal, another to the 
have equal shares,. 

3. Thus Ytfjnavaikya says, “Effects, which have been withheld 
3 .. 4 passage by one . co-heir from another, and which are disco- 

of '^jfiavalkya vered after the separation, ..let them again divide in 
,.coSarms this-. equal shares : this is a settled rule/"* 

4. So KSfcy&yana declares [by the close of the following text,f] that 

4 iv aty ay an a ~ a division shall be again made of that which has been 

directs what has distributed in an undue manner. “What has been 
been ill distribu- concealed by one of the co-heirs, and is afterwards 
te-1, to be divided discovered, let the sons, if the father be deceased, divide 
equally with their brethren. Effects, which are with¬ 
held by them from each other, and property which has been ill distri¬ 
buted, being subsequently discovered, let them divide in equal shares. 
So Bliigu has ordained.'’ 

5. But the maxim, “ Once is the partition of 
inheritan.ee made,” j relates to the case of a fair distxi^ 
button* . 

6. f! Being subsequently discovered”] The mean¬ 

ing is, that what has been already divided, is not to be 
again distributed. , ■ 


^ 5. But a fair 
mamhution is 
conclusive. ,* 

6. And what 
lias been already 
justly divided, is 
not. distributed 
afresh. 


and, in tie case of wealth acquired with the use of the joint stock, all partake. These 
and other special mbs, set forth under the head of partit ion among brethren, must be 
observed aho in the case of partition after re-union, ^riktskxm, 

l 2. For there is no reason.] Since the text is significant as obviating a supposi¬ 
tion, that the withholder of the effects shall have a smaller share, or none, it is'illogical 
to make it a restriction of the precept for allowing a deduction of a twentieth part and 
j.o forth to the ehlestj (JMkishna. 

Since the sentence, “shall he subject to an equal distribution,” is pertinent as 
growled <>n- the reasons here stated; it is wrong to make it a restriction of a different 
text. Aoliyhia. 

I f a y oruige 


or brother be. the person who withholds the effects, the eldest, though 
;d have less than his regular share, and the youngest more. This ■obj.ee- 
>c understood. Bagh. on D&ya-bhaga. 

shard, Sulapanij Kultokabhatta and others maintain the doctrine which 




'xmi am. 5 , mil 



• 7 , /Katyaymui. 
probities that vio¬ 
lence sl.vall not bo 
used, to compel 
reatiMtipn of 
effect 3 withheld ; 
nor 0iM. Vhe.;<& : 
heir make good 
what he has con¬ 
sumed. 


‘ Effects,' which have 


plill.• 'So K&fcy%aiia ; ,- ,... . ....,,, 

been taken by a‘kinsimm, he shall'not be compelled by 
violence co restore: and the consumption of unsepa-ra- 
ted kinsmen, they shall not he required to makegood/’ 
Bv gentle means', and not by violence, a kinsman shall 
be made to restore the effects taken by him. But .what 
Taw been consumed by a'co-heir during co pareenery 
over and. above his due proportion, he shall not be in¬ 
quired to make good. 


8. 


8. An. argument 
against- the doc¬ 
trine, that embez- 
element of com¬ 
mon. property is a 
theft 


In answer to those authors, who contend, that, in this case, m 
there is the property of another in the common effect's, 
he, who embezzles them, is a. thief and, Oi course a 
sinner, the following argument, is propounded : since 
the received import of the term conveys, that a.thief, 
is he, who usurps a right in the property of anothery 
without a title [by gift, sale or other act of the owner,*] 
being clearly conscious, that the tiring belongs to another, but, in the 
present case, the person cannot distinguish ‘ this i$ mine and that is 
another s/ for the goods are undivided ; therefore, as donation is com¬ 
plete; then only, when' the owner, conscious that the thing is nis, relin- 



plete tuen omy, worn tue uwu«r, g 

quishes it with a view to its becoming the property of another person, 
and that other person is sensible of his property, appreiieiiclirig f this is 
become mine;’ but that cannot occur in respect to common goods, and 
■therefore common property is pronounced unfit to be given ; so theft 
likewise is complete by the consciousness that 'this is not mine, out 
another's therefore the crime of theft is not imputable to the act of 
oin bezzling what is common, 


mM 




9. 



!Bivt the term embezzlement or withholding (aj:ah elm) signifies 
concealment ) and concealment is not exactly theft , 
ior the word theft is in use for an unconcealed taking. 
Thus Katy^yana says, “ The taking of, another s goods, 
whether privately or openly, by night or by day, is termed theit. 
Accordingly [since the concealment of common property is not theft,! J 
it has been"before declared, that the withholder of the goods shall not 
be compelled by violence to restore them (§ 7.) But, if it were a theft 
j in him who withholds common property,J] then, under the text which 
directs, that ff Having compelled the* thief to restore the stolen goods, 
the king should smite him by various modes of condign punishment . 
admitting even that he should be made to restore the goods oy geniye 
means, still the smiting of him would be indispensable. 




lit UoonJii,*w 10. This too [namely that such is the definition 
the'' m*sou em- of theft,jj] appears from the sages authon^mg tne 
belling has nev- .allotment of a share even to the with holder of common, 
orfa.im his refcu- prop My. 

tar share. 1 1 


M 


mm 


Crikirshxnv f ydkisaiia. 

$ Y&jiiavdkya, 2. k68, 


pa 
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Jj Aelvj uta arul Oitebinn. 
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11. Accordingly it is observed by Vi$var(tp&, 'The crime of tlieft 
11 . Viqvarupa’s is not here imputable ; ior the; recital of the text 

: opinion is conso- obviates that supposition/ His meaning is, because 
naur, to this. the sense, of the verb to steal is not applicable to the 

case. 

12. Hence also it is remarked by Jitendriya, in the chapter oil 
'12 And so ia expiation • and penance, that /if a man seize gold ap 

Jitoiidriya’s.* pertaining to another by mistake for iron or other 

matter [of little value ;] or something which is not 
gold, mistaking it for this substance ; or a thing resembling some 
chattel of his own but belonging to another person, by mistake for hi? 
own ; in all these cases there is not a complete seizure [or wilful taking 
of the gold .] for, in these several instances, there is not a knowledge 
of its belonging to another person, being such as the thing in fact is.' 
In like manner, in the present instance also, [viz. in that of common 
property, *] the same holds good : for, previous to partition, a discrimi¬ 
native property, referable to particular persons relatively to particular 
things, is not perceived. Consequently there is not in this case a conn 
plete theft. 


; 'ANNOTATIONS.' . 

12. Consequently there is not iu this case a complete theft.] Ihighuimiidana con¬ 
tests this reasoning, without however materially differing as to the result He says, 

4 It is the doctrine of Jit middy a, and of the authors of die Daya-bhaga and Pritya 
yehitta-Viveka, that, if goods be taken knowing them to he another's, the crime of theft 
is committed; but that crime is not imputable to one who uses them by a mistake as 
to the substance. Their assertion, that the appropriation of another's property by 
mistake for his own is not theft, appears unsatisfactory: for it is at variance with the 
story of Ntga iu the Bhagavata. “ A cow, belonging to a certain eminent priest, 
strayed into my herd of kinc, and being confounded with them was given by me, igno¬ 
rant of the circumstance, to a man of the sacerdotal tribe. The owner, seeing her led 
away, claimed her for his own; and the other replied, she is mine by gift; Ni-ga gave 
hbrttme. The priests, contending, addressed me, setting forth their'"claims : you are 
the giver, said the one; the lawless taker, said the other. Hearing .-this,. I was con* 
founded. For that sin was I transformed into a lizard; since which time I have seen 
myself, O prince, in this degraded form/’t 

k But, if many rings belonging to diverse persons be mixed together, it is no theft 
if one sell another's ring by mistake for his ow.u, in consequence of their similarity; for 
they were placed together under the conviction, that, in the case of many articles which 
have no discriminative mark, as cowries or the like, belonging to different persons, 
being intermixed, no offence is committed if they be reciprocally used by a' sort of bar¬ 
ter ; else a person would not do so, [lie would not place them together,!"] under the 
apprehension of offence. The following passage of the Mataya purto relates to this 
case: “The man, who, through ignorance, makes a sale of another man's chattels, is 
faultless; but. wilfully doing so, he merits punishment as a robber” Therefore, the 
disposal of chattels belonging exclusively to another person, without such person’s con¬ 
sent and \yith the reflection, “ this is mine and shall be disposed of according to Thy 
pleasure,” is theft. Sometimes it is mental, being a resolution only, In other instances 
it is corporeal, as an actual gift or sale. But such [a theft§1 cannot happen in the case 
of the goods of undivided brethren: for it cannot be distinctly ascertained “ this is mine 
and that isj another's.” Accordingly [since there is no theft, Ifj kdtyayana says, « Effects 
which have been taken, &c ” (§ 7.) Here taken [or more literally embezzled] is used 
metaphorically. 

* pnkjshna, f <?rtbb&gavala. 10. 01- ! Kciqiranun § K^irtaw |] Mqirdma, 
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* -Q$> admitting that it is a theft, the guilt of robbery is not incur- 

Admi(iiiji£{ re ^ : * or fl£$allows a share oven to the petson who 
it to be'theft, the embezzles the property. Else, in the ease of embezzl- 
8«{H is not incur- ing gold or other valuable effects, the offender, being 
m ‘- degraded from his tribe, would have no allotment. 

14, If it lie alleged, that, since there is no text expressly author- 
izing the allotment of a share to the thief who has 
iwsiertel JCC embezzled gold to an amount sufficient to cans© his 
degradation from his tribe, the rule for the allotment, 
ola share is presumed to be applicable to the case of theft of other 
eileots : but why may not the law which forbids the stealing of gold or 
the like, he the, latlier considered as relating only to goods appertaining* 
to another, and not common ? Stall, however, there is lio proof or 
autboiifcy on which to ground the selection [of one of these restrictions 
in pieleience to the other.] I he answer to this alleged objection is as 
follovra : in the legal definition, "the taking of another’s goods is 
theft,’* “another’s” signifies appertaining to a different person to the 
utter-exclusion of any right of his own ; for, of two sorts of property , 
common and several, the notion of several, property is most readily pre ¬ 
sented. Therefore the proposition is similar to that which provides’ for 
the previous performance. of a sacrifice, [preparatory to the sacrifice 
with the acid asclepias.t] where an oblation, such as is presented at the 
full of the moon, intends particularly the offering of a cake of ground 
nee, as used at the Agnfshoma [one of the ceremonies performed at that 
period,] and not the oblation of liquid butter, as practised at the 
Up ansi!-yaga,, ibr this is common to the Agnishoma and to sacrifices 
bearing other denominations. 

15 . BliMa’s 15 - Accordingly .[since it is not theft, |J there is no 
eon cun - ace infer- censure anywhere expressed in Bfioka on such a si.b- 
reh ject [ viz. in regard to the taking of common property. 

_ ANNOTATIONS. 

.. . 'Tim? also .there h no offence in taking a treasure which is found. For it is ■■ 
thing ol which the owner uf lost, V, 

‘There is not; a similar [innocency||] in the ease of associated traders: for no te\t 
indicates it. On the contrary, it is directed by a passage of Ydjnavalkya (2. 264), that 
a. iraudu,out. partner shall be dismissed without profit Traders have not, as in the 
instance. °f'“lieritod effects, a property vested in several persons relatively to the same 
chattel. But,-by reason ot intermixture, the"property in the goods is uncertain.’ 

U. Au oblation such as is presented at the full of the moon, intends particularly the’ 
ottering ot a cake of ground rioe.] Two sorts of oblations are commonly used at dit 
ierent, sacrifices. One, which is the simplest, consists of clarified butter only; the other 
termed pnrodasa, is a cake of ground rice kneaded with hot Water into the form of a 
tortoise aud roasted on a -specific number of potsherds before one of the consecrated 
tires; it is then smeared with clarified butter, and presented as a burnt offering in the 
second consecrated fire. 8 w 

sia0 r :t ” "°! Th3£ra, ' hor has > in this disquisition, relied 

SZSSJitt B&f *- *“■ *» <* 



prlki’sbfla. 

* Katyayana. Vide supra. § 9. f Aehyuta. 

§ Aehyuta and Qrtkfslirw, || Aehyuta. 


X 9rlki*ylrrm. 








rnj&unr lay?*woic& 

1.6, It is a remark of Bala., that, as in the instaiice ofigreen and 
U> A mmrl' ^lack kicluey bean# in relation to* sacrifices, where 
confuted." U l!l tf ' it might be supposed, that black kidney beans would 
be a lit substitute when green kidney beans are not 
procurable, but the use of such beans is prohibited by an ex press pas¬ 
sage of scripture which declares that black kidney beans are unfit to be 
employed at sacrifices; so, notwithstanding the taking of that which is, 
und that which, is not, his own, [being common,] is permitted, still the 
taking of what exclusively is not his own is forbidden : this is puerile; 
ibr the definition of theft, as above explained, is not applicable (to the 
case of embezzlement of common property:f] It cannot be affirmed, that 
black kidney beans are unemployed in. sacrifices.although ground 
p&rfcicles of green beans, intermixed with black beans, be employed : 
for, in such case, mixed black beans appear to be used at the sacrifice. 

l7 . 17. Thus has partition of effects concealed by 

/oiicusion. co .pgj f r ce ne‘rs from .each other,, been discussed.' 


CHAPTER XIV. 


On Liu ascertainment of a contested part ition. 


1. The determination of a doubt, regarding the fact of a parti tion 
1. Mode of as- having been made, is next explained. On. that subject 
. cert aim ngt,h^ fact Narada says, "If a question arise among co-heirs in 
oi‘'partition, slat- regard to the feet of partition, it must be ascertained 
fid by JSiamda. by the evidence of kinsmen, by the record, of the. dis¬ 
tribution, or by the separate transaction of affairs.” (ct)t 


ANNOTATIONS. 

16. It is a remark of Bala.] In the silence of the commentators, it appears un¬ 
certain whether this be the name of an author j and whether the person, noticed In the 
preceding paragraph under the name of Baloka, be intended ; or whether the jfttjajung 
bo, * it is the remark of a child (bala)it is puerile. 

As in i 

the reasoning < 

l. By the record of the dist ribution.] Achynta and ^riktshoa notice a variation in 
the reading of the text; blngalekhyena, in place of bhagalekhyena. Their .exuositi-n of 
that reading is ‘ by occupancy or bv a writ mg.’ In the va ious-quotations of thii passage 
in numerous compilations, no other hint of such a reading bus been found: except in 
Balam-bhutta’s coimo-.ntury on the Mitaksk&ri. 

Jimutawahaua makes subsequent mention (§ 5.) of another unauthorised variation 
of the text. 


. the instance of green and of black kidney beans.] The author here adverts to 
ling contained in the Mimansa 6. 3. 6. Vide Miiakslmrd C. I. § 9. § 11 


* Mtidga, pliaseolus Mungo, green kidney beans, 
radiatus ■ black kidney beans. 


Msha* Phasc olus max. v. 


f tyriktshm, 


X N&raiU, J3, 35. 


fe) See I Mori. I%v4§3,-?V. 
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2. The mention of kinsmen is intended to sho w, that, if such bo 
. }t Exposition of’ forth coming, other persons should not be made 
His .text.' witnesses. Accordingly [since a, recourse to other 

A similar passage witnesses is forbidden when kinsmen are forthconfr 
of YAjiiaviiikja. ing,*] Y&jnavalkya says, “ When partition is denied, 
the fact of it may be ascertained by the evidence of kinsmen, relatives 
raid witnesses, and by written proof ; or by separate possession of house 
or 

% In the first place “ kinsmen” or persons allied by community 
o Order in lOf funeral oblations, are witnesses. On failure oftbmn, 
which the-various relatives, as signified by the term bandhu. In default 
iwoof? are admis- of these, strangers may be witnesses. For, if they were 
il ^ R ' equally admissible, the specific mention of ‘'kinsmen’" 

and ^ relatives” would be unmeaning ; since they are comprehended 
under the term “ witnesses.” 

4. Hence also (yankha says, “ Should a doubt arise on the subject 
4. A passage of of a partition of the wealth of kindred, the family may 

Qankha expound- give evidence, if the matter be not known to the rela- 
tions sprung from the same race.” ■ w Relations sprung 
from the same race” are ‘ kinsmen/ If the matter be not known to 
them, “the family” or relatives [as the maternal uncles and the rest.];] 
map give evidence : but not a stranger [while a person of the family 
can bear testimony^] But, if these also be uninformed, any othW person 
may be a witness. 

5. Accordingly, kinsmen are stated by Narada (§ 1.) as the 
6, The reading chief evidences : and a different reading, jiUfbhili. 

of M’arada’a text 'persons acquainted with the matter/ "[instead of 
confirmed. jiidtibhiH, ‘ kinsmen/] is unfounded. 

(>. Next the proof is by written evidence : but written proof is 

6. Written evi- \‘ m general] superior to oral testimony : being so de- 
deuce iu this case dared [by an express passage of law : Testimony is 
some after oral better than presumption; and writing is better than 
evidence. 0 ra| evidence.'” ||] 

7. In the next place, the proof is by the circumstance of separate 
7„ Next pre- transaction of affairs (8 1.) as it is stated by Narada, 
snmptiv-e proof is “ Gift and acceptance of gift, cattle, grain, house, land 
admitted.; as di- and attendants, must be considered as distinct amonu 
reeled by Ndrad&: separated, brethren, as also diet, religions duties’ 


ANNOTATIONS. 

7. With their co-heirs,] This is according to the reading of the text, as it fa 
expounded' in the Smfti-choudril.a. Put copies of Jimuta-vahaiia exhibit .svarithar&H 
' with their own wealth/ instead of svariktht'shn * with their co-heirs/ or athankthinam 
the correspondent reading which occurs in the Katttakara. As neither Jimuta-vAhana, 
nor his coninaenfators, explain the passage, it has been thought expedient to,follow the 
reading which preserves the best sense. 


fritehna. f YAjmvalkya, 2. 150, £ V irami-irod&va 

§ pi'ikishna. j| Aclomta aud prfkrshna. 
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income and expenditure. Separated, H6t unsepanited, brethren may 
reciprocally bear hestirnony, become sureties, bestow gifts and accept 
presents, Those, by whom such matters are publicly transacted with 
their co-heirs, may be known to be separate even without written 
evidence.”* 

8. So Vihaspati : “ A violent crime, immovable property, a de- 
Q 4 - lC lb Vr- posit, and a previous partition among co-heirs, may 

ha»uatL U J 1 he ascertained by presumptive proof, if there be neither 
writing nor witnesses. The exertion of force, a blow, 
oruhe plunder, may be evidence of a violent crime; possession of the 
land may be proof of property ; and separate wealth fa an argument of 
partition. They, who have their income, expenditure and wealth dis¬ 
tinct, and have mutual transactions of money-lending and traffic, are 
undoubtedly separate. 

9. One brother gives and another accepts, or they have separate 
9 I'ntenret?'- house and land, or their income and expenditure [of 

tioa* bi the text . * wealthf] and abode are separate ; or, when a loan or 
other affair is transacted by one, another is made 
"Witness td it, or becomes surety ; or they have mutual transactions of 
money-lending or the like ; or one, having bought certain goods from 
another person, sells it for traffic to his brother , in these and similar 
instances, since any such act can only take place among divided 
brethren, a presumption of partition is deduced from it by the intellir 
gmt 

10. It is not to be concluded from the use of the plural number 
•10, Any one of in the phrase .“by whom such matters are transacted” 

the stated proofs (§ 7.), that the concurrence of all those circumstances 
:ia sufficient. is required. For these texts are founded on reason : 
and the reason is eq ually applicable in every several instance. 

11 . Presumptive 11. By saying “ if there be neither writing nor 
proof is admitted witnesses,” (§ 8.) it is intimated, that presumptive 
•for want of direct oroof is to be admitted only in default of written and 
oral evidence. ' 


ANNOTATIONS. 


8. Exertion of force, a blow, &c.] The commentary of fydkxshna confines and 
explains the reading, as exhibited in Jirntita-vahana’s quotation. But, in the Smfti- 
ebandrika, the text is read and interpreted culanubandha ‘a family fetid/ instead of 
hai&nubaadha 1 an exertion of force/ and Yy&ghata is .expounded * hvabhip* instead 
of ’murk of a blow/ 

11 • By saying if there be neither writing nor witnesses.”] This remark confirms 
the reading of the passage, as exhibited in the text'. But, in the Smrti-charidrika, it m 
read if there be no witnesses /’ nn syur yatra cha sakshinaH ; in place, of na syatam 
P&fcf a-saks hinau. 


* Narada, : 38. 40, 
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CHAPTER XV. 


Peroration, 


.1 Gratification cannot be afforded in this work, to those whose 
comprehension of the principles of the law of inheritance is impeded by 
submission to the authority of teachers : but the author’s labour has 
been devoted to reconcile the doctrines of sages whose intellect was 
governed by evidence [of holy .writ.] 

2. This treatise, composed by Jimtita-vfihana, should be consid¬ 
ered as adapted to clear the doubts which arise from the various inter* 
pretaiions of preceding authors, 

3. Thus, in the Dharmaratna, or gem of the law, composed by 
the great doctor the fortunate Jlmfita-vahana, the Daya-bkaga, or law 
of inheritance, is finished. 


ANNOTATIONS. 


1. The authority of teachers.] As pilkar^nugra and the rest, ^rikfshna. 

Sages whose intellect, &c.] Achyuta and frikrslma notice another reading of this 
passage; .manisha samhicle’ instead of munlnam sambade. According to that reading, 
the st use is “devoted to reconcile the doctrines of thoae who attend to proof and 
demonstration.’’ 








THE LAW OF IKHERITAKCE. 


MITAKSIAEA 


A COMMENTARY BY YIJftANEgYAKA ON THE INSTITUTES OF 
YA'JNAVALKYA. 


SECTION 1 


Definition of Inheritance; and of Partition.—Disquisition 

Property. 


L Evidence, human and divine, lias been thus explained with 

1. Subject pro- [its various] distinctions ; the partition of heritage is 
P 03ec ** now propounded by the image of holiness. 

2. Here the term heritage (daya) signifies that wealth., which 

3. Inheritance becomes the property of another, solely by reason of 
defiueil relation to the owner. 


ANNOTATIONS. 

1. Evidence human and divine.] Intending to expound with great care the chap¬ 
ter on inheritance, the author shows by this verse the connexion of the first and second 
volumes of the book. Subodhini 

The image of holiness.] Ynjoavalkya, bearing the title of contemplative saint 
(Yogi$vany and here termed the image "of holiness (Yogamurti.) B&lam-Rhafcfca. 

2. Solely by reason of relation.] “ Solely” excludes any other cause, su'oht m pur¬ 
chase or the like. “Relation,” or the relative condition of parent and offspring and. 
so forth* must be understood of that other person, a son or kinsman, with reference to 
the owner of the wealth. Balam-Bhafcta. 

The meaning is this. Wealth, which becomes the property .of another, (as a sou or 
other person bearing relation,) in right of the relation of offspring and parent or the 
like, which he bears to his father or other relative who is owner of that wealth, is 
signified by the term heritage, SubodMni. 
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It is of two sorts ; uuobsfcriicted (Apratibandha,) or liable to 
Obstruction (Sapratibandha.) The wealth of the father 
Of PoMeU <* oi ’ fche pfttenial grandfather, become* the property of 
his sons or of his grandsons, in right, of their being his 
sons or grandsons : and that is an inheritance not liable to obstruction. 
But property devolves m parents (or uncles,) brothers and the rest, upoix 
the demise of the owner, if there be no mule issue : and thus the actual 
existence of a son and the-survival of the owner are impediments to 
the succession ; and, on their ceasing, the property devolves [on the 
successor! in right of his being uncle or brother. This is an inheritance 
subject’to obstruction. The same holds good in respect of their sons 
and other [descendants.] 

4. Partition (vxbMga) is the adjustment of divers'rights regard- 
i, partition dc- i»g the whole, by distributing them, on particular por- 

i] lied. ' tions of the aggregate. 

5. Entertaining the same opinion, Nftrada says, “ Where a divi- 
•>. Tv&viuIb des- sion of the paternal estate is instituted by sons, that 

critics Vis head becomes a topic of litigation called by the wise par- 
of aetions. tition of heritage.”* “ Paternal” here implies any rela¬ 

tion, which, is.a cause of property. “By sons’* indicates propinquity 
•mm" K 


ANNOTATIONS. 


3. In right of their being his sous or grandsons.) A son and a grandson, have 
property in the wealth of a fatter and of a paternal grandfather, without supposition of 
any other cause but themselves. Theirs consequently is inheritance not subject to 
obstruction. Snbodbiul 

Property devolves on parents, &c.) Viqveqvsra-Bhatta reads “ parents, brothers 
mul ‘‘the rest” (pitrebhratradtnam) and expounds it ‘ both parents, as well as brothers 
and so forth.’ MlanwBhapa writes and interprets ‘an uncle and a brother or the 
13 Ice/ (pitlvya-bhratradfiiiiiii;) but notices the other reading. Both are countenanced 
by different copies of the text. 

The same holds good in respect of their sons, &c.) Here the sons or other descend- 
ants of the son and grandson are intended. The meaning is this : ;f relatives of the 
owner be forthcoming, the succession of one, whose relation to the owner was immediate, 
is inheritance not liable to obstruction: but, the succession of one, whose relation to 
the owner was mediate or remote, is inheritance subject to obstruction, it immediate 
relatives exist, dnbodhinx. 

Xn respect of th 'ir sons, &c. i Meaning sons and other descendants ct sons and 
grandsons, as well as of uncles and the rest. If relatives ot the owner he forthcoming, 
the succession of one. whose relation was immediate, comes under the first sort : or 
mediate, under the second. Balam-Bhafta. 

4,. Partition is the adjustment of divers rights.) The adjustment, or special allot¬ 
ment severally, of two or more rights, vested in sons or others, relative to the whom 
undivided" estate, by referring or applying those rights to paresis or particular portions 
of the aggregate, is what the word * partition* signifies* Sobodhinf and B&Ura-johafcfa. 

Kk ' i: When division of the paternal estate/ 1 &c.] Considerable variations occur 
ui this text as cited by different authors. Xt is hero read paitrasya; and Bahun-Shatfea 
states the etymology of paifcra signifying ‘of or belonging to a i at her/ He censures 
the reading in the JCalpatarn, pitryasya, aa ungrammatical. It is read in the Mariana- 

* Nafaday 13, L 
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be explained under this [head' of inheritance*], 
v/hat time, how, and by whom, a, partition'is 
to be-made, of wlw.t. The time, the manner, and the 
persons,^ when, hi which, and by whom, it may he 
niade, toil be explained in the course of interpreting 
. stanzas on those subjects respectively. What that'is, 

of winch a partition takes place, is hi re considered. 

1. Does property arise. from partition f or does partition of pre- 
7. Does i t arise existent property take place ? Under' this [head of dis- 
,; «s? ioL hfJ proprietary riglijt is itself necessarily ex¬ 
it iniVn-id from : Jand the question is] W hether property be 

spiritual or tern- deduced from the sacred institutes alone, or from other 
poral pAofr [and temporal] proof. 

8. [It is alleged, that] the inferring of property fropi the sacred 
S. Property sup- code alone is right, on account of the text of Gautama; 
posed to:bespiri- "An owner is by inheri'tance, purchase, partition, 
seizure,]: or finding.§ Acceptance is for a Brahmana 




ANNOTATIONS. 

. atua, pitriid6B ‘ of a father, &c.’ Other variations occur upon other toms of die text 
which is here read tanavaiK for putraifi; kalpyat<5 for prakalpjath ; and vvavahdra- 
padam for tad-viv&da-padam. The last in noticed by the commentator BCwh-BhatU 
A disagreement also occurs respecting the pronoun yatra, for which some substitute 
yas tu, ami others yat tu. See Jluiuta-vahana C. 1. § 2. 

Paternal here implies, &c.l Tne meaning, here expressed, is that the word 
pafceynaJ, it stands in N&rada’s text, intends what has been termed [by tbe author 
m his definition etherise,] c relation to the owner, a reason of property.’ Subodhini 

, ^ intends an.y relation to the owner, as before mentioned, which becomes a cause 

or property ; and it consequently includes the paternal grandfather and other [piedeces, 
aora.) ■ She author, accordingly observes, That 44 by $om” indicates propinquitv ia 
ger.eml :’ meaning any immediate relative. Balam Bhafcut. “ 

7. Does property arise from partition.! Here the inquiry h twofold : for the 
substance, which is to be divided, is the subject of disquisitiou ; and the doubt is, 
whether partition be of property, or of what is not property. For the sake of this* 
another question is considered : Is partition the cause of property, or not ? If it be not 
the cause of property, but birth, alone be so ; then, since proper,tv is by birth, it fallows 
that partition is of property. This is one disquisition, which the author proposes b« the 
question “ does property arise from partition, &c,” Another inquiry relates to the sob- 
feet of property. The author introduces it, saying "proprietary right is explained ” 
Here the right of property is the subject of discussion: and the doubt is whether it 
results from the Roly institutes .only, or be demonstrable by other and temporal proof 
That question the author proposes. Subodhinl 

The substance, which is by be' divided, is the subject-of the first disquisition. Here 
the question is, whether partition of-what is not property, be the cause of proprietary 
right ; and thus right, arising from partition, would not be antecedent to it, siu'ca par¬ 
tition, which becomes tho cause of that right, had not yet taken place. Or Is partition 
not the reason of property, but birth alone? and thus, since, proprietary right thence 
arose, partition would be of property. This is one disquisition, which fie author pro¬ 
poses : “Does, property arise, .&c,” He introduces a*second question, which served 
towards the solution of the first- Bslam-Bhat ( fca. 

& It is alleged that llio inferring of property from the sacred code alone is right..] 
The author here states the opponent’s argument. Subodhini. 

* Balam-Bhatfa, f Balam-Bhajta. f Apprpheusio, vei occupatio, § Inventio. 









THE MIYA/K8HAKA'. CHAP/ f. SEC. 1. 


mi additional mode; conquest'for a Kshafcriya; gain for a Vai«jya or 
Qildra.”* For, if property were deducible from other proof, this text 
would not be pertinent. So;the precept, (** A Brahmaya, who seeks to 
obtain any thing, even fey sacrificing, or by .instructing,' from the hand 
of a man, who had taken what was not'given to lmu, is' • considered 
precisely as a thief ff) which directs the punishment of such as obtain 
valuables, by officiating at religious rites, or by other similar means, 
from a wrongdoer who has taken what was not given to him, would 
be irrelevant if property were temporal. Moreover, were property a 
worldly matter, one could not say “My property has been wrongfully 
taken by him for it would belong to the taker. Or, (if it be objected 
that] the property of another was seized by this man' and it therefore 
does not become the property of the usurper ; [the answer is,] then no 
doubt could exist, whether it appertain to one or to the other, any 
more than in regard to the species, whether gold, silver, or the like. 
Therefore property is a. result of holy institutes' exclusively. 

9. To this the answer is, property is temporal only, for it effects 
y But it is tern- transactions relative to worldly purposes, just as rice 
or similar substances do : but the consecrated fire and 
the like, deducible from the sacred institutes, do not- 


poral 


- ANNOTATIONS. 

On acoount ot the text of GautamaJ If. property were deducible from other, that 
is from temporal, proof, this passage of Gautama's institutes woidd not be pertinent, 
smee it would be useless if it Were a mere repetition of what was otherwise known, 
BiUarn-Bhatta. 

Bor it would belong, &e.j The thing would beloug to the taker ; since that relation 
Would be alone the subject of perception. Balara-Bhatfa. 

'TbereWh property is a result of holy institutes exclusively.] If property be worldly 
:t would lollow, that, when the ^oods of one man have been seized by another, should 
tie person, who has been despoiled, affirm concerning them, tc my property has been 
taken away by this man, J a doubv would not, upon bearing that, arise in the minds of 
the judges, whether it be the property of one, or of the other. As no doubt exists 
regard 1 ^’ the species, whether gold or something else, when gold, silver, or any other 
worldly oojecr^is inspected j so none would exist in regard to property, for [Hceordio:; 
t,° the sappositiou] it is a worldly matter. But doubt does arise. Therefore it. cauiiot; 
be afurraed, that the usurper has no property. Or [the meaning xnay be this] til'' oppo- 
nent, contends .that it is not the property of the captor, because that, which has 
Ucoa seized by lum,, is another’s property, must be asked, Is there or is there not, proof 
that property is not vested in the captor ? [The opponent] impeaches the first part of 
thu alternative : “then no doubt could exist, &c.” The notion is this ; As no doubt 
arises concerning the species, when there is demonstration that it is gold or silver ; so 
likewise in the proposed case, no doubt, could arise. Nor is the second part, of the alter, 
native admissible • tor, it no evidence arise, it could not be affirmed* that the captor has 
not property Omitting, however, this part of the reasoning, the author closes the 
adversary a argument,- concluding that property is deduced solely from the sacred code, 
bubodhinf. and 1541am-BbafcU. ■ 

T temporal only.] The author proves his proposition, iht4 property 
* s - ecw , rf' ,y *°£ iCu * deduction. Property is worldly for it effects transactions relative 
vo wor ty purposes. Whatever' does effect temporal ends, is temporal -, i s rice ami 
o. lei substHuecs. Such too is property. Therefore, it is temporal But v^Iiat- 

ever is not worbiiy, promotes not secular purposes as a consecrated lire and other apiri- 


* %utama, 10. 39.—42. Vide infra. § 13. 


f Maun 8. 840. 
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give effect bo 

not a consecrated fi. - mmmv ' ' « * Mnim 

[The answer is},No ; for it is not as such; that the consecrated'flame' 
operates the boiling of food; but as a fire perceptible to the senses : 
and so, in other "6'hses.. But, here, it is not through its visible form, 
either gold c>v the like, that the purchase of a thing is effected, but 
through property only. That, which is not a. person's property in. a 
thing, does not give effect to his. transfer of it by sale or the like. 
Besides, the use of property is seen also among inhahithhts of barba ¬ 
rous countries, who are unacquainted with the practice directed in the 
sacred code : for purchase, sale, and similar transactions are. remarked, 
among them. 

10. Moreover, such as are conversant with the science of reason- 
10 This doc- hig, deem regulated means, of acquisition a matter of 
trine is confirmed popular recognition. In. the third clause of the Li.ps?t 
by -the sutra,^ the venerable author has stated the adverse 

Statement oi opinion, after [obviating] an objection to it, that, 4 if 
opponent» res trictions, relative to the acquisition of goods, re¬ 
gard the religious ceremony, there could bo no property, 
since proprietary right is not temporal ;* [by showing, that] 1 the effica¬ 
cy of acceptance and other modes of acquisition in constituting proprie- 
r) ., wf . fary right, is matter of popular recognition/ Does 

it not follow, 4 if the inode of acquiring the gpods 
concern the religious ceremony, there is no right of property, and 
consequently no celebration of a sacrifice V [Answer] 
A nswer. < It is a blunder of any one who affirms, that acquisi¬ 

tion does not produce a proprietary light; since this is a contradiction 
The right doc- in terms/ Accordingly, the author, having again 
brine Asserted. acknowledged property to be a popular notion, when 
he states the demonstrated doctnne, proceeds to explain, the purpose of 
Purpose of flic the disquisition in this manner. Therefore a breach of 
disquisition ex- the restriction affects the person, not the religious 
plained. ceremony / and the meaning of this passage is thus 


the 
opinion. 


ANNOTATIONS. 


ibi it is not as such that the consecrated flame, &c/j A bn!toyed lire has two 
characters : the spiritual one of consecration ; and the worldly one of combustion. .It 
ctTcets the boilinc: of food in its worldly capacity as fire ; ftot in its spiritual (So as 
consecrated fOf, if it did so in its last mentioned capacity, a secular fire, wanting the 
spiritual character ed consecration, would not effect the. boiling of food. Therefore the 
objection does not hold. Then, in the proposed case, gold or other valuable would effect 
• life secular purpose of sale and purchase, in its character, of gold or the like, not in that 
•of property. The author replies to that objection : “ It is not through its visible form 
>» Besides, the use of property is observable among barbarians, to whom thd practice 
ernkaed by tne sacred institutes is unknown; and, since that caimot he otherwise 
accounted for, there is evidence of property being secular. Subodhi-rii. 
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t?,xpo\mded; >: ' If restrictions, respecting the acquisition, of chattels, 
regard the. religious ceremony, its celebration would be perfect, With 
such property only, as was acquired consistently with those rules ; 
a#d not so, if performed with wealth obtained by infringing them; 
ami consequently, according to the adverse opinion, the fault would 
not affect the man, if he deviated from the rule : but, according to the 
demonstrated conclusion, since the restriction, regarding acquisitions, 
affects the person, the performance of the religious ceremony is com¬ 
plete, even with property acquired by a breach of the rule ; and it is 
T . . . an offence on the part of a man, because he has viola- 

( uuc ion* ted an obligatory rule/ It is consequently acknow¬ 

ledged, that even what is gained by infringing restrictions, is property : 
because, otherwise, there would be no completion of a, religious cere¬ 
mony. 


ANNOTATIONS. 


In the third clause of tlie lips a sufcra.] In the first clause (varnaka), the distinction 
between religious and personal purposes is examined. In the second, the inquiry is 
whether the milking of klne and similar preparatives be relative to the person or to t he 
act of religion. In the third, tho question examined is whether restrictions, noticed in 
primeval revelation, as to the means of acquisition, (such as these, ‘let a BrAhmapa 
acquire wealth by acceptance or the like, a Kshatriya by victory and so forth, and*a 
Vmqya by agriculture, &c.’) must be taken as relative to the person or to the religions 
ceremony [performed by him.] Subodhinl and Bdlam-Bhatta. 

The position of the adversary is, that, injunctions regarding the means of acquisi¬ 
tion concern the religious ceremony, through the medium of the goods U3ed by the 
agent; for, unless that be admitted, the precept would be nugatory, because there 
would be no one whom .it affected. Subodhinl 

. The meaning is this : As in the case of an acquisition of goods under a precept re¬ 
lative to sacrifice, such as this “purchase the moon-plant, 3, f the injunction regarding 
the. acquisition of goods concerns the religious ceremony ; so does the injunction res¬ 
pecting acceptance and other means of acquisition. Balam-Bhatfca. 

The author states an objection to this position of the adversary. The objection is 
this : the question, considered in the third clause of the Lipsa-sutra, is whether injunc¬ 
tions regarding acquisition of goods concern the religious ceremony or the person. The 
opponent’s position is, that they concern the ceremony. That is not congruous. Tor, if 
the injunctions, regarding acquisition of goods, concern the religious ceremony, no pro¬ 
perty would arise ; since property, being spiritual, would have no worldly cause to pro¬ 
duce it y and no other means are shown in scripture ; and the injunctions regarding 
acquisition, being relative to the ceremony, are not relative to any thing else: thus, for 
want of property, the religious rites would not be complete with that which was not 
property • and consequently the position, that injunctions, regarding acquisition of 
goods, concern the act of religion, is incongruous. Suboclhinf. 

He revives the position by answering that objection ; and the notion is this the 
injunctions, regarding acceptance and the like, accomplish property; and they will 
become, relative to the religious ceremony through the medium of goods adapted to the 
performance of the ceremony : as the husking of grain, which effects tho removal of 
the chaff, concerns the religious ceremony through the medium of clean rice which is 
adapted to the ceremony. But the wise consider property as a worldly matter [result¬ 
ing from birth,] like the relation of a son to his father. Consequently [here is no failure 
iff the completion of religious rites [as supposed in the objection.] 


' % ff ie commentator on the Minfins A; Prabhakara sunmmecl Guru, 
t Soma. Asclepias acida, Boxb.. 

Tl 






870 . 


mum' LAw-v>Qmi& 


1L It should not be alleged, that even what isobtained by rob- 
• • • . bery and other nefarious means, would be property, 

tion*"obviate°d JeC For proprietary right in stick instances is not recog¬ 
nised by the world ; and it disagrees with received 
practice. 

12/ Thus, since property, obtained by acceptance or any other 
IS, Certain means [sufficient] means, is established to be temporal ; the 
//aciyibition. arc acceptance of alms, as well as other [prescribed] inodes 
rijtricted to par- for a Brfilmmna, conquest and similar means for a 
ticular trib«s, for Kshatriya, husbandry and the like for a Vaigya, and 
service ami the rest for a Qftdra, are propounded as 


spiritual reasons. 


ANNOTATIONS. 


Admitting, that, because injunctions regarding acquisition concern the religious 
ceremony, the acquisition likewise must relate to the ceremony ; does it not follow, 
siuco it relates not to anything else, that there is no such thing as property ? and would 
not a failure of the religious ceremony ensue ? [Wherefore the adversary’s position is 
emmeoua.J The author states the objection and confutes it with derision. ‘Some one 
has blundered, affirming that acquisition does not produce property, for it is a contra¬ 
diction in terms/ Such is the construction of the sentence ; and the meaning is this : 
Acquisition, which is an accident of the acquirer, is a relation between two objects 
[the owner and bis own! like that of mother and son. Consequently, there can be ho 
acquisition without a thing to be acquired ; and it is a contradiction in terms to say 
‘ acquisition does not produce a proprietary right/ as it is to affirm 5 my mother is a 
barren woman/ Subodliinl and Balam-Bha^a. 

The demonstrated conclusion is, that, since valuables, being intended for every 
purpose, must be relative to the person, restrictions, regarding the acquisition of them, 
must concern the person also. Balam-Bhatfa. 

The purpose of the disquisition under this topic of inquiry is stated. It i$ inter¬ 
preted by the venerable author (Prabhakara-Guru.) The implied sense is this. Accord¬ 
ing to the adversary’s position, there is no offence affecting the person, in violating the 
injunction. But the religious ceremony is not duly accomplished with goods acquired 
by a breach of the injunction. It is the religious ceremony, therefore, which is affected. 
But, according to the demonstrated doctrine, since the restrictions concern the person, 
tike offence is his If he infringe the rule; aucl the religious ceremony is not affected. 
Subodhini. 

The author, by way of closing the argument, states the result as applicable to the 
subject proposed. If; is acknowledged by the maintainor of the right doctrine, than 
even what is gained by infringing the rule, .much more what is acquired by other means, 
is property. Bahm-Bbafcfa. 

Otherwise, that is, if a right of property in wealth acquired even by infringing the 
rule, be not admitted; then, since no property is temporal because the restrictions 
concern the religious ceremony [and that, which is thus acquired, does so likewise,] 
therefore the means of living would pe unattainable, since no temporal property could 
exist; and consequently there could be no religious ceremony, for there would be 
nobody to perform it; Subodhiiri and Baiam-Bhatj-a. 

11. Ik should not be alleged, that even what is obtained by robbery.] If proper¬ 
ty be acknowledged in that which is acquired by infringing the restriction, might it not 
be supposed, that ev en what is obtained by robbery and other nefarious means, becomes 
property ? The author obviates that objection. It does not become so. He removes 
the Inconsequence of the reason. Spr the employment of it as such in sale and other 
transactions is not familiarly seen in practice. Bhlam-Bliajja, 

12. Thus since property obtained by acceptance, &c.] Property being thus proved 
to be temporal, the author successively refutes the several arguments before cited in 
support of the notion, that it is not temporal, Bulam-Bhatfa. 
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Other moans restrictions intended for spiritual purposes ; and inhe- 
are common to all. ritaneo and other modes are stated-as means common 
to all. “An owner is by inheritance, purchase, partition, seizure or 
finding/** 

13. Unobstructed heritage is here denominated “ mhmiiahce.” 

13 . Gautama’s “ Purchase” is well known. “ Partition” intends herb 

enumeration of tajgfc subject to obstruction. “ Occupation” or seizure 
the modes of i 3 the appropriation of water, grass, wood and-the like 
asy ex ~ not previously appertaining to any other [person as 
owner.f ] Finding” is the discovery of a liidde.ii trea¬ 
sure or the like. f If these reasons exist, the person is owner/ if they 
take place, he becomes proprietor. 4 for a Br^hmana, that, which is ob¬ 
tained by acceptance or the like, Ls additionalnot common [to all the 
tribes]. “ Additional” is understood in the subsequent sentence : ' for 
a Kshatriya, what is obtained by victory, or by amercement or the like, 
is peculiar/ In the next sentence, “ additional” is again understood : 
what is gained or earned by agriculture, keeping of cattle, [traffic,] 
and so forth, is for a Vai$ya peculiar ; and so is, for a C^udra, that which 
is earned in the form of wages, by obedience to the regenerate and by 
similar means/ Thus likewise, among the various causes of property 
which are familiar to mankind, whatever has been stated as peculiar 
to certain mixed classes in the direct or inverse order of the tribes, (as 
the driving of horses, which is the profession of the S6tas-$ and so 
forth,) is indicated by the word u earned” (uirvishta) : for all such ac¬ 
quisitions assume the form of wages or lure ; and the noun (nirvdsa) is 
exhibited in the Trik£ndi§ as signifying wages. 

14. As for the precept respecting the succession of the widow and 
34. Another ob- ^ ie daughter, &c\,|| the declaration [of the order of sue- 

jection obviated, cession,] even in that text is intended to prevent mis ¬ 
take, (although the right of property be a ma tter fami- 


ANNOTATIONS. 

Common to ft!).] Including even the mixed classes- Balaw-BliafUi. 

13. If these reasons exist, the person is owner.] It’such reasons are known [ia 
exist,] the owner is known. Subodliint and Balam-Bhatta. 

Both commentaries read jhateshu i hay ate svdmi, 4 such reasons existing, aa 
owner exists 7 But copies of the text exhibit jateshu j&yatA svaml, Such reasons 
being known, the owner is known/ 

Additional.] The meaning of.the term is * excellent/ Balam-bhatta. 

14. As for the precept respecting the succession. | The author obviates an ob¬ 
jection, that, if property be a worldly matter, the import of the text here cited is. m- 
consistent, as.it.provided by precept, that^ the widow and certain other persons shall 
inherit on the owner's demise, Su.hodhi.ni and Bdlam-bhatta- 

* Gautama, 10, 39 already cited in § 8. f B&lam-Bliatta. 

$ According to a text of Uqanas, from which these words are taken. 

§ The dictionary of Amarasimha ’u three books (KamUs.) The passage here cited 
occurs in the 3rd book oC the Amarakcsha, Cli. 4. v. 217. 

, || Vide infra, C. 2. Seel 1. § 1. 
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liar to the world,) where many persons might [but for that dehlatatiori] 
be supposed entitled to share the heritage by reason of their aflmifcy to 
the late owner. The whole is therefore unexceptionable. 

15. As for the remark, that, if property were temporal, it could 

, 5 «, h • not be said "my property has been taken away by 

msnt refuted, vn him';”* that is not accurate, for a doubt respecting, the 
which the first proprietary right does arise through a doubt concern- 
sap position was ing the purchase, or other transaction, which is the 
grr/audeci. cause of that right. 

J6. The purpose of the preceding disquisition is this. A text 

16 . Purpose of expresses “ When Brdhmanas have acquired wealth, by 

the disquisition a blameable act, they are cleared by the abandonment 
explained. of it, with prayer and rigid austerity "f Now, if pro¬ 

perty be deducible only from sacred ordinances, that, which has been 
obtained by accepting presents from an improper person, or by other 
means which are reprobated, would not be property, and consequently 

TWrtv, how- would not be partible among sons. But if it be a. 
ewer acquired, is worldly matter,‘then even what is obtained by such 
partible among means, is property, and may be divided among heirs ; 
the heirs of the and the atonement abovementioned regards .the aequir- 
aequirer. er only: but sons have the right by inheri tance, and 

therefore no blame attaches to them, since Manu declares “There are 
seven virtuous means of acquiring property : viz. inheritance, &c.”| 

17. Tbe first 17. Next, it is doubted whether property arise 

question (§ 7.) from partition, or the division be of an existent 
resumed. right. 


■ annotation?. 

The declaration of the order of succession.] .Balaro-bbafcta notices as. a variation 
in the readings the words here supplied; krama-smarapam ‘ declaration oi the order of 
succession^ instead of smaranam * declaration/ 

15. As for the rercark, that if property were temporal] The sense is this; in 
such a case, the proposition ‘another’s property has been taken by him’ is simply. ap¬ 
prehended from' the affirmation of the complainant. But that is apprehension, not 
proof. Accordingly, if it be contradicted, n doubt arises respecting the cause of right. 
Tims, if the complainant declare, “ my goods have been taken by him,” and the 
defendant affirm the contrary, a doubt arises in the minds of umpires, whether the thing 
were unjustly seized by that man, or were fairly obtained by purchase or other title; 
and so>, from a doubt respecting a purchase or other cause of property, arises a doubt 
concerning property which is the effect. Subodhini. 

16. The purpose of the preceding disquisition is this/] Admitting property to 
be a worldly matter; still [its nature] seems to ba ad unfit [subject of Inquiry] under 
the head of inheritance, since it matters not whether property be temporal or spiritual. 
Apprehending this objection, the author proceeds to explain the purpose of the disquisi¬ 
tion, Subodhini 

* Vide § S. 

f The text is apparently referred to Mann y the commentator Baiam bhatU : 
but it is not found in Mam/s institutes. A passage of similar import does,, however,- 
occur. Oh. 10, v. ID, iMmn, 10,115, 
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18, Of these [positions]* that of property arising from partition 
18. Property is right; since a man, to whom a son is horn, is en~ 

supposed to arise joined to maintain a holy fire : for, if property wei’e 
from partition, vested by birth alone, the estate would be common to 
the son as soon as born ; and the father would not be competent to 
maintain a sacrificial fire and perform other religious duties which are 
accomplished by the use of wealth. 

19. Likewise the prohibition of a division of that/ which is ob- 
19, The suppo- tamed from the liberality of the father previous to 

separation; would not be pertinent: since no partition 
of it can be supposed, for it has been given by consent 
of all parties. But N&rada does propound such a pro 
hibition : “ Excepting what is gained by valour, the 
wealth of a wife, and what is acquired by science, 
which are three sorts of property exempt from parti- 
and any favour conferred by a lather.”* 



aition, that it is 
vested by birth, 
disagree with a 
passage of IShirada 
exempting from 
partition ’ the fa¬ 
ther's donations. 

tion 


20 , 


So the text concerning an affectionate gift, (“ What has been 
given by an affectionate husband to his wife, she may 
consume as she pleases, when he is dead, or may give 
it away, excepting immoveable property ;’f(a) would 
be pertinent, if property were vested by birth alone. 
Nor is it right to connect the words “ excepting im¬ 
moveable property” with the terms “ what has been given” [in the text 
last cited ;j for that would be a forced construction by connexion of 
disjoined terms. 


20. And with 
one which recog¬ 
nises a husband's 
donations to his 
wife. , 


ANNOTATIONS. 


18. Is enjoined to maintain a holy fire.] For it is ordained by a passage of the 
Veda, ‘[that he, who has a son born and who lias black [not grey] hair, should consecrate 
a hojy fire:” and the meaning of that passage is this; ‘ one who has issue (for the term 
son implies issue in general;) and whose hair is [yet] black, or who is in the prime of 
life; that is, who 13 capable; one, in short, who is qualified; must perform the conse¬ 
cration and maintenance of a holy fire/ Does not this relate to the consecration of 
sacrificial fires, not to the rise of property from partition ? Anticipating this objection, 
he adds “ if property were by birth The meaning is this : ‘ if property arose from 

birth alone, a son would, even at the instant of his birth, have ownership"; and since 
the goods arc thenceforward in common, the father would not be competent to the .con¬ 
secration of sacrificial fires, and other religious acts (as funeral repasts, rites on the 
birth of children, and other inriispeusable ceremonies,) which must be performed by the 
husband and wife, and which can only be accomplished by expenditure of wealth/ 
Suhodhinf and Biiiam-bhafcta. 

20. The text_would not be pertinent, if property were vested by birth.] Tor, 

if property were vested at the instant of birth, no such gift could be made ; since he 
would be incompetent even with the consent of the child, and one cannot give away 
what is common to others. Subodhinl and Balam-bhatfa, 


* Narada, 13. 6. 

+ Vishnu according to a subsequent quotation (§ 25.) 
ta-vahana (0. 4. Sect. 1. § 23.) 

W-'Soel Mad, H. C. Rep, 91 

59 6.—M . 


But Narada cited by J jrnu- 
Strange H, L. 130; 1 Mori Dig 259 (2), 
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2L As for the text “ The .father is master of the gems, pearls 
n The excep* and corals, and of ail [other moveable property:] but 
fioi of immove-r neither the father, nor the grandfather, w m of the 
ables does not im- whole immoveable estate and this other passage 
ply property by fc.jjy f av our of the father, clothes and ornaments are 
^ irt p tx _ used, but immoveable property may not be consumed, 

peptiu^llvew, re- even with the father’s indulgence ft which passages 
g«ni the ancestral, forbid a gift of immoveable property; through favour 
estate. they both relate to immoveables which have descended 

from the paternal grandfather. When the grandfather dies, (b) his effects 
become the common property of the father and sons ; but it appears 
from this text alone, that the gems, pearls and other moveables belong 
exclusively to the father, while the immoveable estate remains .common. 

22 . Therefore property is not by birth, but by demise of the 
n property owner, or by partition/ Accordingly [since the demise 

supposed to be by of the owner is a cause of property,!], there is no room 
partition, or by for supposing, that a stranger could not be prevented 
• of tue from taking the effects: because the property was va~ 
ownelv cant after the death of the father before partition. So 

likewise, in the case of an only son, the estate becomes the property of 
the son by the father’s decease ; and does not require partition. 

23. To this the answer is : It has been shown, that property is a 
•’3 Tbatsu po- ma ^' er of popular recognition ; and the right of sons 

fiition is wrorro and the rest, by birth, is most familiar to the world, 
Property is vested as cannot be denied: but the term partition is generally 
by birth : ns ex- understood to relate to effects belonging to several 
pres«ly declared owners, and does not. relate to .that which appertains 
' J ' ,aucania ' to another, nor to goods vacant or unowned. For the 
text of Gautama expresses “ Let ownership of wealtb be taken by 
birth ; as the venerable teachers direct.”§ 

ANNOTATIONS. 

Kor i* it right to connect, &c.] Is not the text., so far from being in contra diction 
to the right by birth, actually founded on it F for thp "construction is this ‘ what has 
been given, excepting immoveable property, by an affectionate husband to his wife, she 
may consunv as she pleases, when ho is dead thus, a right of property by birth being 
true in regard to immoveables, since the gift, of them is forbidden; and, by analogy, the 
same being true of other goods, a gift of wealth other than immoveables is permitted 
by the provisions of the law: why'then should not this text be propounded.?. Appre¬ 
hending that objection, he says “Nbria it nghfc to. connect, SscJ* The construction; 
slated would be requisite: but it is not a proper one; for the. style would be involved, 
if the construction connect disjoined terms. Subodhiut. 

2L As for the text; “ The father is master of the gems, &cf] Apprehending 
the objection, that, since a gift of immoveables through partial affection fe. forbidden by 
the plain construction of two other passages of law, birth and not partition is the cause 
of property, he obviates it. Subodhint 

# 23. <c Let ownership of wealth, &c.”] ‘ By birth alone the heir may take the thing 
which is denominated ownership of wealth : as the venerable teachers hold.* SubodhinL 

* Y&jfkvalkya, cited by Jlmuta-vuhana (C. 2. f 2&) 
f The name of the author is not given with any quotation of this text. 
f Subodhinf and Balam-bhaffca. § Not fju&d iu Gautama’s institutes. 

(4) See 1 Moil Dig. 307. n. b. 
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M. Moreover the text above cited u The father is master of the 
u Tho gems, pearls, &e.”(§ 21) is pertinent on the supposi- 

before cited (| 'il) ^ 0I1 a proprietary right vested by birth. Nor is it 
does imply pro right to affirm, that it relates to immoveables which 
perty by birth. have descended from the paternal grandfather: since 
the text expresses ' neither the father, nor the grandfather.” This 
maxim, that the grandfather's own acquisition should nob be given 
away while a son or grandson is living, indicates a proprietary interest 
by birth. A 3 , according to the other opinion, the precious stones, pearls, 
clothes, ornaments and other effects, though inherited from the grand¬ 
father, belong to the father under the special provisions of the law; so, 
according to our opinion, the father has power, under the same text, 
to give away such effects, though acquired by his father. There is no 
difference. 

25. But the text of Vishnu (§ 20), which mentions a gift of im- 

£ r > Another as- dnoveables bestowed through affection, must be inter- 
pa£o feore ^tTd preted as relating to property acquired by the father 
($20) relates to himself and given with the consent of his son and the 
the father's acqui- rest : for, by the passages [above cited, as well as others 
&i Lions. not quoted/'viz.] “ The father is the master of the 

gems, pearls, &re” (§ 21), the fitness of any other but immoveables for 
an affectionate gift was certain. 

26. As for the alleged disqualification for religious duties which 
fr, A preceding are prescribed by the Veda, and which require for 

objecrioii their. accomplishment the use of wealth, (S13) suffi- 

refuted, dent power for such purposes is inferred from the 

cogency ( n the precept [which enjoins‘their performance]. 

27. Therefor} it is a settled point, that property in the paternal 
*7 p roparty is or ancestral estate is by birth, [althoughf] the father 

ha\e independent power in the disposal of effects 
other than immoveables(a), for indispensable acts of 
duty and for purposes prescribed by text of law, as gifts 
through affection, support of the family, relief from 
distress, and so forth : but he is subject to the control 
of his soiand the rest, in regard to the immoveable 



by J’rtl* 4; but the 
faiht • has power 
over noveaoiea; 
and {$ controlled 

m retpeofc of iml 
mova bles: nn 

shown by passages 

of lav/: 


estate, whether acquired by himself or inherited from 
his father or other predecessor; since it is ordained, “ Though immove¬ 
ables C bipeds hava been acquired by a man himself, a gift or sale of 


ANNOTATIONS. 


BMam-bhaiitt notices a variation in the reading: artha-svamiivat, in the ablative 
ease, instead of artha-sv&nufcvain, in the nominative. That reading is found in the 
JDayaUatvaj and the text is there explained in an entirely different sense. See Jimu* 
ta-vahana, 0. 3 § 10. 

27. "No gift or sale should be made.”] The close of the passage is read other¬ 
wise by Raghunandana: “ The dissipating of* the means of support is. censured •** vitti- 
lopo vigathitaK, instead of 11 a ilduan na clia vikrayaji. 

Biianvbhatta. f BAlam-bhaMav. 

{a) Sec 1 Mod, ’Dig. 40 ; 2 Strange H. L. 0, 9.— TaL 
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them should n ofc be made without cod. veiling all the s» on*. They., who 
are born, and they who are yet ».mbegotten, and they wffo are still in 
the womb, require the means of support, no gift of sale should, there¬ 
fore, be made. 15 * 

28. An exception to it follows: “Even a single individual may 
28 , a farther conclude a donation, mortgage, or sale, of immoveable 

text authorizes property, during a season of distress, for the sake of the 
sale, $'cy, by a sin- family, and especially for pious piuposesfoV’t 
gW owner. * . . ' 

29. " The meaning of that text is this : while the sons and grand- 

29. Explanation ar ? minors, and incapable of giving their consent 

of the text, to a gift and the like; or while brothers are so and 

continue mi separated; even one person, who is capa¬ 
ble, may conclude a gift, hypothecation, or sale, of immoveable pro¬ 
perty, if a calamity affecting the whole family require it, or the support 
of the family render it necessary, or indispensable duties, such as the 
obsequies of the father or the like, make it unavoidable^). 

SO. The following passage * Separated kinsmen, as those who are 

30. Another pas- unseparated, are equal in respect of immoveables ; for 
sage expounded. one has not power over the whole, to make a gift, sale 

or mortgagemust be thus interpreted : ‘ among 
unseparated kinsmen, the consent, of all is indispensa¬ 
bly requisite, because no one is fully empowered to 
make an alienation, since the estate is inotonimbn 
but, among separated kindred, the copent of all tends 
to the facility of the transaction, )y obvia n n <? aU y 
future doubt; whether they be separate or united* it is not required, 
on account of any want of sufficient power, in thf single owne l . ar d 
the transaction is .consequently valid even without the consent o f^ia- 
rated kinsmen. " y " 

bT; In the text, which expresses, that “ Lend passes by si:*for- 
Like the realities; by consent of townsmen, of kinsmen, 0 f 


Consent of se¬ 
parated kimjjmea 
tends to the faci¬ 
lity of the trails- 
actions. 


neighbours, and of heirs, and by gift of gold a i G f 
niciij &c, required watftr /wnwAnt nf fnwfi .mm, -lo vcvmtiVpid fox ik 


31 

consent of towns- 

. .. .. water ;”(c)§ consent of townsmen £ requited fo> the 

>y aaot .tec text. publicity of the transaction, since it is provided; that 
•“ Acceptance of a gift, especially of land, should be public: |j but th* con¬ 
tract is not invalid without their consent. The appn.^meigh- 
hours serves to obviate any dispute concerning the boimdaxy. The 
use of the consent of kinsmen and of heirs has been explained 


* Vyasa as cited in other compilations. 
% Vtkaspati as cited in the Ratnakara. 


t Vrha&pati cited in the Batnafcara, &o. 

§ The. author of this passage is not named. 
|| This passage also is anonymous. 

(a) See 6 Moo.X A. Ca. 303. 407 for authorities ay to the power of a manager or 

guardian in possession to alienate ancestral estate.— Ed. * 

(b) See 1 Strange H. L. 20: 2 Ibid, 318, 340Y' 1 Mori Dig, 43ml. V—ffl. 

oj$U % Strangely. L. 7, 
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32. By gift of gold and of water.] Since the sale of immoveables 

32 . Gift of gold is forbidden ( e< In regard to the immoveable estate, sale 

aud water assuni- is not allowed ; it may be mortgaged by consent of 
lates «:he saicrfo a parties interested ; ?> *) and since donation is praised 
g 0 anf ‘ (“ Both he who accepts land, and he who gives it, are 

performers of a holy deed, and shall go to, a region of bliss /rf) if & sale 
xrn&t be made, it should be conducted, for the transfer of immoveable 
property, in the form of a gift, delivering with it gold and water [t6 
ratify the donation.] 

33. A distiuc- 33. In respect of the right by birth, to the estate 

k ul paternal or ancestral, we shall mention a distinction 
tir noticed! (Sect • tmder a subsequent text. (Section 5. § &) 


SECTION IL 


Partition equable hr uneq 
for wives.—JSxd 


iFft's P eri0ds °f partition.—Provision 
/ ' rti who has a competence. 


y u,. i u- i- *»." “by whom, anu r 
x iU .n X, be next considered 101 
I. Other topics author says, “ Wherh* 
resumed. tliOr • \- tb 

Text of YSjSa- M , hu ? “P ai r ' a * e hls * on ? ffr 
valkya ^’d either [dismiss] tli ' 1 

or [if he choose! <aU « be ec i ual sharers -* 

■ 2. When a father \y. 

% Ekpositk n may at his pleasure .separa 1 ? 
of the passage. whether one, two or more • 

3 ,N° ru ^ e l )e h^g suggested (for ih 

’a don author adds, by way of rc‘ e 
:l ^ lsfcril father (for this term is again uncf 
may hew * ( i ua1, best share/ 1 the middlemos^ 
youngest with the worst share. 

4, This distribution of best and other 
. Mann des- Mann. The portion dedi 
Sea this disiti- twentieth, part of the bertha 
f nl AWgn ‘ chattels; lot the middlei 

br youngest, a quarter of iiT§ 


portions is propounded by 
icteci for the eldest is the 
x ;e, with the best of all the 
•st ; half of that : for the 


ANNOTATIO ' ' 

Make therm dkfc K * 

im~bha.Ua, ict and several by giving to them 


2n Separate his children, 
.shares of the inheritance. B4J 
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of partition ;• 1 st 
by the fatlier’s 
desire ; 2 d on inis 
retiring from 
worldly affairs * 
a? is shown by 
JNf&rada. 


5. The term “ ; either” (§ 1) is relative to the' subsequent 
6 Explanation alternative “ or all may be equal sharers ” That is, 
of the close of the all, namely the eldest and the rest, should be made 
former text. partakers of equal portions. 

(). The estate 6 . This unequal distribution supposes property 

must have been \ 7 y himself acquired. But, if the wealth descended to 
acquired by him: ]j] rn f rom i liy father, an unequal partition, at his pleasure 
equal * mgi S ^ is nbt proper : for equal ownership will be declared. 

7- (a) One period of partition is when the father desires separation, 
7. Tour periods as expressed in the text. “ When the father makes a 
a partition” (§ 1) Another period is while the father 
lives, but is indifferent to wealth and disinclined to 
pleasure, add the mother is incapable of bearing more 
sons ; at which time a partition is admissible, at the 
option of sons, against the father’s wish : as is shown 
by N&ada ; who premises partition subsequent to the 
demise of both parents (“ Let sons regularly divide the wealth when 
the father is dead and adds 4 T Or when the mother is past child- 
bearing and the sisters are marrif;’ °* ' J - « /he father’s sensual^pas¬ 
sions are extinguished.”f Here ( mm regularly divide 

the wealth” are understood. “After 

the demise oi the father, let " f i -i i i Aes > + states a second 

period, “ Or when the ’t and a third > 

“ While the father lives, if he *• So, while the mother 

“DOTATIONS. 

^ . , , . . . Vixen the Ether desires separati m r 

. V p¥ P. e J M ofparhticra >s : t!ie tather lives> if !ie desire pat®;) Th< 7 e *f» ftlM 
periods ot partition. One is, wlnle b[e of bearin<; issue, and the Another is, 

v/hen the mother ceases to be caoftj.,,,^ to wealth; if iris sous then F ^ not desirous 
of sexual intercourse ami is wdiff; anothcr pe rind U, while the mother is' m _ ll f P art » i 0 ! i, 
though he do not wish it. Again h not .consenting to partition, is old, «?«* « 

bearing issue, and tile fathen thoi » iocurable disease; if the sons then a daioted vo 
vicious courses, or afllicted with * of thc fat ] ler . Vicveevara iu the Mad. re E irf ! t . , » n * 
The ia* 3 t; period is, after die decea , . , , , ... . , x 

t * 4 btion m the case of wealth acquired by f _ 

There are four periods of par xatuer. 

Vifvegvar* in the SubodUni. sons have been stated b, the author (VijM . 

Tour periods of partition am. ed a twofold division by the contemplate™^ 
winch are compendiously exhibit. seR may occar under that of distribution during t *»»« 
(Ydjnavalkya.) Here, three ca, out ids desire for separation : the case of his not e "}? 
of the father: viz,, with, or withwhen the mother has ^capable hf;.W 6 ? ir “ 

mg it being also twofold; viz., 1 eu to pleasure, dec' -a, srmn. the mother is not in., ring 
children iui*d the father is dismcli%ther is disqualified by vicious habits or the uk( ca¬ 
pable of bearing issue, but the 

Subodtiini. , ers rjlmuta-v^hana, &c.] who maintain, that two 

The doctrine of the eastern wn, a of the father and his demise, and not any .third 
periods only are admissible, the vclit i0 the mother’s incapacity lor bearing more issue, 
period;*]’ and that the text, relativ^ a dlather or other ancestor; is refuted. Tkuam- 
regards the estate of the paternal g 
bhatta. ■-~ 


—-•---•■ 3 . 3 , " $ Gautama, 28. I- 

* JJfodia, 13. 2. f N4rad», ^ A(]' See Jlmuta-vAhana, 0.1. § 44, 

§ Gautama, 28. 2, j] Gautama, „ overn irt£ the division of property generally * 
(a) This section refers to the l&yfalL 1 Had B. C. ftep, 7 
IMgdhga Mmali y. Subbiramamt/cc Mu 
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is capable of bearing more issue, a parti tioa is admissible by the choice 
4th on account of °f the sops,. though. the father be unwilling, if he be 
hi a disqiiaiifica- addicted to vice or afflicted with a lasting disease, 
tion; as stated by That Qankha declares: . *■ Partition of inheritance 
'yaukha. ^ takes place without the father’s wish, if he be old, dis¬ 

turbed in intellect, or diseased 

8 . Two sorts of partition at the pleasure of the father have been 
S. Vmhim for stated^ namely, equal and unequal. The author adds 

wives. ' a particular rule in the case of equal partition; “ If he 

Text of Yajfia- make the allotments equal, his wi ves, to whom ub 
vak ^" separate property has been given by the husband or 

the father-in-law, must be rendered partakers of life-portions. 

9. When the father, by his own choice, makes all his sons par- 
0 . Exposition takers of equal portions, his wives, to whom peculiar 

of it. property had not been given by then: husband, or by 

The wife shares their father-in-la w, must be made participant of shares 
ue a son. equal to those of sons. But, if separate property have 

been gi ven to a woman, the author subsequently directs half a share to 
be allotted to her: “ Or if any had been given, let him assign the half/’]; 

10 . But, if he give the superior allotment to the eldest son, and 
10 . .Excepting distribute similar unequal shares to the rest, his wives* 

the deductions for do not take such portions, but receive equal shares of 

^ ANNOTATIONS. 

We hold, that while the father survives and is worthy of retaining uncontrolled 
power, his will alone is the cause of partition. If he be unworthy of such power, in 
consequence of degradation, or of retirement from the world, or the like, the son’s will 
is likewise a cause of partition. But, in the case of his demise, the successor's own 
choice ia of course the reason. By {his. mode, the periods are three. Else there must 
% great'confusion, in the uncertainty of subject and accident, if many reasons, as ex¬ 
tinction of worldly propensities ami so forth, must be established collectively and alter¬ 
natively, Thus the mention of certain reasons in some texts, and the omission of them 
in others, are suitable: for the extinction of the temporal affections, and the other 
assigned reasons, indicate the single circumstance of the father’s want of uncontrolled 
power; since it is easy to establish that single foundation of the text.' Ttramitrodaya. 

When the father’s passions are extinguished.] Jfmuta.vahana’s reading of the pas¬ 
sage is different: and there arc other variations of this text. See note on Junuta- 
vahana. Oh, 1. § 33. 

Partition of inheritance takes place without the father’s wish.] A text of a con¬ 
trary import is cited from the same author, by JImufca-vahana. See note on JiniCiita- 
yah aha. C. I. § 43. 

9. The anther subsequently directs half a share,] This and the passage cited 
may be supposed to heap relerehee to a passage which occurs near tbe close of the head 
of inheritance. (G. 2. Sect. 11. § 34.): but the quotation is not exact, and the text re¬ 
lates to a different subject. 

10. The furniture iu the house, &e.] The chairs, and the earthen and stone 
•utensils, and the ornaments worn by her, are the wife’s deducted allotment. HaradaUnflf 
says the furniture, as well as the car. is the fathers; and the ornaments are the wife’s. 
Bmam-bhatta. 


¥ Cited n a passage of Ear ifca iu tho Vyavahara m&yukha. 
t ikjftamlkya, 2. 116. J Vide infra, 0. Sect. 11. § 3k 

If The scholiast of Gautama, 






the aggregate from which the son’s deduction 
been subtracted, besides their own appropr 
lions specified by A'past&rnba: “ The fund 
house and her ornaments are the wife’s (property ]T* 

11 . To the alternative before* stated (§ i) th« 
author propounds an exception: “ The separation of 
one, who is able to support himself and is not desirous 
of participation, may be completed by giving him 
some trifle(a). ,, *f 

12, To one who is himself able to earn wealth, and who is not 
12 Interpret*- desirous of sharing his father’s goods, any thing what- 

tiou of the text soever, though not valuable, may be given, and the 
separation or division may be thus com pie ted. by the 
father; so that the children, or other heirs, of that son, may have no 
tut are claim of inheritance. 

13. 


the ill’s! bom, &c 
But slift takes her 
ornaments amltUe 

household fthni- 
tun\ 

U A trifle may 
be given to a sou 
who needs not n 
: share. 

text of Yajha* 
vslkya. 


Ml. 


partial distribu¬ 
tion is improper. 

Text of Yajfia- 
vnlkya. 


The distribution of greater and less shares has been shown 
m An m**XW (§1*) To forbid, in such case, an unequal partition 
’ *■ J; •• ' r *-' ■' made in any other mode than that which renders the 
distribution uneven by means of deduction, such as 
are directed by the-law; the author adds f A legal dis¬ 
tribution, made by the father among sons separated 
with greater or less shares, is pronounced valid;’}: 

I f. When the distribution of more or less among sons separated 
l$- Expiana- by an unequal partition'.is- legal, or such as ordained 
iioii of the pas- by the law; then that division, made by the father, 
sage. is completely made, and cannot be afterwards set aside : 

as is declared by Man a and the rest. Else it fails, though made by the 
father. Such is the meaning; and in like manner, Narada declares 
CoaSrmftd by a 44 A father, who is afflicted with disease, or influenced 
qaorauoa from by wrath, or whose mind is engrossed by a beloved 
rUu>«da. object, or wlio acts otherwise than the law permits, has 

no po wer in the distribution, of the estate. 


, ANNOTATIONS. 

Ift. In ar»v other mouen] The' commentator Balam-bli&^a prefers another reading 
ayathAfj&stni f not according to law’ instead of aup.tha, 4 in any other mode/ 


* Vide infra: Sect ;> J 6. 
f Yajhavalkya, 2. 117. 


f \Tvjnnvatky : n, 2. 117. 
§ N&vada, 13 , U>, 


(a) See 1 Mori. Dig. 24.r-dEj& 
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SECTION III 


Partition after ike Father's decease. 


I. The author next; propounds another period 
of partition, other persons as rnaking ii ami .a rule 
respecting the mode. “ Let sons divide equally both: 
the effects and the debts, after [the demise of] their 
two parentS(a).”* 

2. After their two parents.] After the demise of the father and 
2. Interprefca- mother : here the period of the distribution is shown, 
fcioti of the pas*. The sons.] The persons, who make the distiibution, 
&ago.. are thus indicated. Equably.] A role respecting the 

mode ls by this declared : in equal shares only should they divide the 
effects and debts. 

8 . But Maim, having premised “ partition after the death of the 
q Objection the mbther/’f and having declared. '• The 

to the restriction eldest brother may take the patrimony entire,(ft) and th e 
of equal shares; rest may live under him as under their father ;*f has 
t^mce an unequal exhibited a distribution with deductions, amohg bre- 

cliviaou ib autho- threu separating after the death of their father and 
meu by Maim. _ n __ « iv.. n. . -i ^ , . .., 


L Distribu¬ 
tion. aBioii§\ bro¬ 
thers should bo 
equable.; bv the 
text of T&juaVftl- 
hya 










m 


m 


HINDU' LAW-BOOKS. 


4. Answer. 

Unequal distri¬ 
bution is disused; 
through popular 
prejudice ; like 
thb slaughter of 
kine* 


4 The question is thus answered; True, this unequal partition 
is found in the sacred ordinances j but it must not bo 
practised, (O because it is abhorred by the world; since 
that is forbidden by the maxim “ Practise not that 
•which is legal, but is abhorred by the world, [for*] it 
secures not ceiestial bliss :”j* as the practice [of offer¬ 
ing bulls] is shunned, on account of popular prejudice, 
notwithstanding the injunction “ Oner to a venerable 
priest a bull or a large goat;”] and as the slaying of a cow is for the 
re reason disused,' notwithstanding the precept “ blay a barren cow 
as a victim consecrated to Mifcra and Vanina. ^ 

5 . It is expressly declared, “ As the duty of an appointment [to 
k if u .declared raise up seed to another,] and as the slaying of a cow 
obsolete in a pas- for a victim, are disused, so is partition with deductions 
sage of .law. [in favour of eldor brothers].’ 5 |j 

(>. Xpasfcamba also, having delivered his own opinion, “A father, 
, . , making a partition in his life-time, should (hst.nhu.te 

6. Apastarnba, 1 ■" - —~^ 

alter describing 
an unequal parti¬ 
tion, cites a pas¬ 
sage of the Teda, 
which implies au 
equal distribution, 
only. 


the heritage equally among his sons; <tnd having 
stated, as the doctrine of some, the eklest’s succession 
to the whole estate. (“ Some hold, that the eldest is 
heir;”) and having exhibited, as the notion oi: others, a 
distribution with deductions. (“ In some countries, the 
gold, the black kine, and the black produce ol the earth, 

ANNOTATIONS. 

4 4-3 the slaving of a cow is for the same reason disused.] _ This is a very re- 
markable admission'of the former prevalence of a practice, winch 13 now held m the 
greatest abhorrence. 

5 The duty of an appointment.] So the term {myoga-dharma) is here interpreted 
by the author of the ViramitroJaya, Bat it is explained m the Subodhuu, as intend- 
ing tlioinjauction ol au observance, suck as the oUenng of a bull, &C. 

° 6. lu some countries the gold, &e.l The sense of the is Bib: fo cej*m 
countries, the gold, the black kine, the black produce oi carta, as MashalT and othet 
dark-coloured grain, or as black iron, (for so some interpret the word ;> appertam to t u. 
eldest son ; the car, aud tie furniture in the house, or utensils sack as stools and -he 
like' belong to the father;** the jewels worn by her are the wite s, as well as property 
Ihich she has received from the father and other kinsmen, buoh respectively an-the 
portions of the eldest son, of the father, and ot his wife. Subodbinl ; aud flaradalta 
cited by B/ilai»-bhatta. _ _ _ —_**__- 

4 Subodkiin and Balam-bhafcfa. 

+ A. passage of Y&iiiavalkya, according to the, quotation ofMitra Mwra in. the 
Virmiiitrodaya^ but ascribed to Mann in Balam-bha{ta s commentary. It has not, 

however, been found either in Mauu’s or in Yajnavalkya s institutes. 

t This also is a passage of Yajnavalkya, according to Mitra, Miqra’s quotation ; 
but m not been found in the institutes of that author. 

<> A passage of the Veda, as the preceding one is of the Smfti, according to the 
remark of the Subodhini and Balam-bhatta. 

1) Smi-U-sangraha as cited in the Vframitrodaya. f Piiaseolus radiatu*. 

•» See a different iuterpretatior. Sect. 2. § 10. 

(*) See 2 Strange, II. L. 382-3: 1 Mori. Dig. 395.-M 
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belong to the eldest son; the car appertains to the father; and the fur¬ 
niture in the house and her ornaments are the wife’s ;* as also the pro¬ 
perty [received by her] from kinsmen : so some maintain;”) has ex¬ 
pressly forbid it as contrary to the law; and has himself explained its 
inconsistency with the sacred codes: “It is recorded in scripture, with¬ 
out distinction, that Manu distributed his heritage among his sons.”f 

7. Therefore unequal partition, though noticed in codes of law, 
7. Unequal divi- should not be practised, since it is disapproved by the 

sien should not he world and is contrary to scripture. For this reason, 
practised. restriction is ordained, that brethren should divide 

only in equal shares. 

8 , It has been declared, that sons may part the effects after the 
S. The mother’s death of their father and mother. The author states 

peculiar property an exception in regard to the mother’s separate pro- 
goes toherdaugh- perty; “The daughters share the residue of their 

ter. -J? 1_ 3 . T u~, J>* 



l^rfcy f . t _ 1 

mother’s property, after payment of her debts. 


9. Let the daughters divide their mother’s effects remaining 
a. Exposition over and above the debts ; that is, the residue after 

of i djfmvalkya’3 the discharge of the debts contracted by the mother.(a) 
; ext - Hence, the purport of the preceding part of the text 

is, that sons may divide their mother’s effects, which are equal to her 
debts or less than their amount. 

10 . The meaning is this : A debt, incurred by the mother, must 
10 . Sons, not be discharged by her sons, not by her daughters; but 

her daughters shall take her property remaining above 
her debts: and this is fit; for by the maxim “A male 
child is procreated if the seed predominate, but a 
female if the woman contribute most to the foetus;” 

, , - , the women’s property goes to her daughters, because 

iknvesou the sons, portions of her abound in lier female children ; and 
the father’s estate goes to liis sons, because portions of him abound in 
his male children. 


daxighter?, are to 
discharge the mo¬ 
tile r ? a debts: but 
her wealth goes to 
her daughters, as 
the father's de- 


ANNOTATIONS. 

Among his sons,] Balam-bhatfca reads putrena "son” in the singular: but all 
copies ofc the Mifcakshara and Subodhidt, which have been collated, exhibit the term in 
tVoirT t hti * *VI k A a ^ l ^ a <<sons ’ ^ aa ^ so does the ^ Iramitrodaja, quoting this passage 

^ u ' ir mother's effects., which are equal to her debts or less.] 
they may take the goods and must pay the debts. Balam-bhatta. 


■k Vide supra. Sect. 2. § 10. 

' A passage of the Tai 
d-bliatta. 

t Yajilayalkya, 2, lie, 


JBdlam biiaU ^ 10 ^itlidya Yeda, cited by A pastamba; as here remarked by 

(<*) See 8 Strange, XL L, 3S3.^2&/, 
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11 . Oil the subject.[of daughters*] a special rule is propounded 
II It goes h 7 Gautama“ A woman's -property goes to her 

first to unmarried daughters, unmarried, oiv tiuprovideu. ‘t His meaning 
or ^ unprovided is this: if there be competition of married and un- 
daughters. married daughters, the woman’ s separate propertv 

belongs to such of them as are unmarried ; or, among the married, if 
there’"be competition of endowed and unendowed daughters, it belongs 
exclusively to such as are unendowed ; and this term signifies ‘ desti¬ 
tute of wealth. 5 

12. In answer to the question, who takes the residue of the 
12 , On failure mothers goods, after payment of her debts, if there be 

of daughters, it 
goes to her sous. 


no daughter \ the author adds “ And the issue succeeds 


in their default.”.} 


13. On failure of daughters, that is, if there be none, the son, or 
11 Iaterpre- other male offspring, shall take the goods. This, 
♦alien of the text which was right under the first part of the text ("Let 
ot Yajnavatkya. sons divide equally both the effects and the debts ;”§) 
k here expressly declared for the sake of greater perspicuity. 


SECTION IV. 


Effects not liable to Partition „ 


1. The author explains what may not be divided * § ** Whatever 
’ J; Certain ac- else is acquired by the co-parcener himself, without de- 
quisitions are ex- triment to the father’s estate, as a present from a friend, 

from parti- or a gift at nuptials, does not appertain to the co-heirs. 

Nor -shall he, who recovers hereditary property, which 
had been taken away, give it up to the parceners: nor what has been 
gained hy science.” |j 

2 . That, which bad been acquired hy the co-pareener himself with- 

out any detriment to the goods of his father or mother; 
of" YHiavaik J a’s or w bi c h bits been received by him from a friend,(a) or 
text, ^ ** obtained by marriage, shall not appertain to the co¬ 

heirs of brethren. Any property, which had descend- 


ANNOTATIONS. 

31. Unmarried or unprovided.”) The text is explained otherwise by Jimufra- 
valiana. (C. 4. Sect 2, § 13. and S3.) 

Married and unmarried.) Married signifies espoused; unmarried, maiden. 
Sabodhiui. 

Endowed and unendowed.] Endowed signifies supplied with wealth; unendowed, 
utfimushed with property. Balam-blia^a. 

* halam-bhatta- f Gautama, 28. 22. % Yajnavalkys, 2. 118, 

§ Vide § 1. If Yajmvalkya, 2* 119—120. 

(a) See Itnvun I'crml v. ML Mh i Moore, L A. Ca t 162 per Wigram 
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ed in ,succession from ancestors, and had been seized by others, and 
remained,uurecovered by tile father and the rest through inability or 
•for any other cause, he, among the sons, who recovers it with the ac- 
quies6eii.ce of the rest, shall not give up to the brethren or oilier co'- 
lieifc* : the person• recovering it shall take such property. 

3. If it be land, he takes the fourth part, and the remainder is 
equally shared among all the brethren. So Oauldia 
ordains u Land, [inherited] in regular succession, but 
wlii.eh. had been formerly lost and which a single [foL- j 
shall recover solely by his own labour, the rest may 
divide according to their due allotments, having first 
given him a fourth part(6).’* 


3. Qankha di¬ 
rects, I hat, if land 
be recovered by 
one co-heir, lie 
.shall li»ve a quar¬ 
ter -of it. 


Here the word “ l 


m- 


4. A word.sup- ^ 4. In regular succession.] 

plied in the text, heritecT must be understood. 

5 , The close *5. He need not give up to the co-heira, what -life 

of tiie passage of been gained bv him, through science, by reading the 
Yajiiavalkya (§ L) scriptures or by expounding their moaning : the ac- 
explained, quirer shall retain such gains. 

8 , Here the phrase " any thing acquired by himself* without de- 
6 Theacquisi- Prurient to the lather’s estate/’ must be everywhere 
tioii mast have understood : and it is thus connected with each mem- 
been made with- her of the sentence; what is obtained from a friend, 
out charge to the without detriment to the paternal estate ; what is re- 
patrimony. eeived iu marriage, without waste of the patrimony ; 

what is redeemed, of the hereditary estate, without expenditure of an¬ 
cestral property; what is gained by science, without use of the father’s 
goods. o Consequently, what is. obtained from a friend, as the return of 
•an obligation conferred at the charge of the patrimony; what is re¬ 
ceived at a marriage concluded in the form termed AVura or the like; 
what is recovered, of the hereditary estate, by the expenditure of the 
father’s goods; what is earned by science acquired at the expense of 
ancestral wealth ; all that must be shared with the whole of the 
brethren and with the father. 


ANNOTATIONS. 

4. Inherited must be understood.] The author supplies the deficiency In the 
text cited by him. The words “ iu succession” are ia the tex t ; a inherited” mmt be 
understood to complete the sense. SubodhiuL 

(). Any thing acquired by himself.] Hero, according to Balam-bhatfca^ remark,- 
either a different reading is proposed (kinchit for any at,) or an interpretation of the 
words of the text, “whatever else (anyat)” being explained by (kinchit) 'any thing? 

If is: connected with every other member of the sentence.] More is implied : for 
l ie same phrase is understood in every instance, stated in other codes, of acquisitions 
exempt irom partition. Subodhini 

in the form termed Asura.] For, at such a marriage, wealth is received from the 
bridegroom by the father or kinsmen of the bride. See Mauu, 3. 3L 


{^) Sec 2 Sir. IL L. 379.-®. 


v 1 






hhsdu' hxw-moM: 


7, Thus, since the phrase f< without detriment to the father's estate” 
is in every 'place' understood; what is obtained by 
simple acceptance, without waste of the patrimony, 
is liable to partition. But, if that were not under¬ 
stood with every member of the text, presents from 
a friend, a dowry received at a marriage, and other 
particular acquisitions, need not have been specified. 

8 . But, it is alleged, the enumeration of amicable gifts and simi-' 

» An objection * ar acquisitions'is pertinent, as showing, that such 
: ’ ' h gains are exempt from partition, though obtained at 

the expense of the patrimony. Were it so, this wotihi 
he inconsistent with the received practice of unerring 
persons, and would contradict a passage of Narada; 
“He, who maintains the family of a brother studying 
science, shall take, be he ever so ignorant, a share of 
the wealth gained by science.”* Moreover the definition of wealth, 
not participate, which is gained by learning,, is so propounded by 
KatySy&na: “ Wealth, gained through science which was acquired 
from a stranger while receiving a foreign maintenance, is termed re¬ 
quisition through learning.”(tt) 

9. It is a con- 9, Thus, if the phrase “ without detriment to the 

k the rv- father's estate,” be taken, as a separate sentence, any 
gam^he wUhout wfg obtained by mere acceptance would be exempt 
Joss to the patri- from partition, contrary to established practice. 


7. * And acqui¬ 
sitions so made, 
hut, not included 
in tJiej enumerated 
sorts, are diviai- 
hie. 


refuted 

Passages of 
NArada arid Kat¬ 
ya Van a, on the 
gains of science. 


ANNOTATIONS. 


t r L Tints since the phrase &c.] A different reading is .noticed by B.4lam-bha*J-a 
“ Not. thus f* na fcatha instead of “ Thus” tatha. B is taken as' a distinct sentence 
and is explained as intimating, that, on the other hand, amicable gifts and the like, ac¬ 
quired without, detriment to the patrimony, are not liable to partition. According to 
♦his reading and interpretation, that short sentence belongs to the preceding paragraph. 

In the following sentence there .seems to be another difference of reading in the 
phrase “ without waste (or with waste) of the patrimony** But the rending, which is 
countenanced by the exposition given in the Subodhint, has been preferred. 

Since the phrase “ without detriment, to the father’s estate.”] Since that portion 
of the text is applicable to amicable gifts ami other acquisitions which are specified a.s 
exempt from partition, therefore, as those acquisitions made at the charge of the patri¬ 
mony are liable to be shared, so any thing obtained by mere acceptance, not being in¬ 
cluded 'among such acquisitions, must be subject to partition, though procured without 
use of the paternal goods. Bubodhinl, 

8.. Ae showing that such gains are exempt from partition.] A difference in the read¬ 
ing of this passage, bhij.vatvat (in the ablative case) instead of bhfijyatvAya (in the dative), 
is mentioned by Bfilam-bhatta; but he makes no difference in the interpretation. 

Would contradict a passage of Narada.] Since the support of the family is here 
stared as a reason for partaking of the property, the right of participation in the gains 
of science is founded on a special cause,; arid is not a natural consequence of relation 


»s a brother: and the gains of science are not naturally liable to 
therefore mentioned as excepted from distribution. 


partition, and are 


* N&rada, 13, 

(a) Bee Laximon Row Madasew v. 


10. 


63.—M 


Mow Rttjee,'% Knapp P. 0, Hop. 60 
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10, This [condition, that the acquisition he withoutdetriment to 

10. Tuis is the patrimony,*] is made evident by Manu : “ Wliat a 
corroborated by a brother has acquired by his labour, without using the 
passage of M»mu patrimony, he need not give up to the co-heirs ; nor 
what has been gained by science.?(a)1* 

11 . Exposition 11 , By labour] by science, war or the like, 

of tie text. 

12 . Is it not unnecessary to declare, that effects obtained as pre~ 

12. An objee septs from friends, and other similar acquisitions made 

tion. stated. without using the patrimony, are exempt from parti 

f ion: since there was no ground for supposing a partition of them? 
That what: is acquired, belongs to the acquirer, and to no other person, 
is well known ; but a denial implies the possible supposition of the 
contrary. 

13. Here a. certain writer thus states grounds for supposing a 

18. An erro- partition. By interpreting the text, u After the. death 

neoiis solution of of the father, if the eldest brother acquire any wealth, 
it quoted. a share of that belongs to the younger brothers ; pro¬ 

vided they have duly cultivated science in this manner, 1 if the 
‘eldest, youngest or middlemost, acquire property before or after the 
death of the father, a share shall accrue to the rest, whether younger 
or elder? grounds do exist for supposing friendly presents and the 
like to be liable to partition, whether or not the father be living: that 
is accordingly denied. 

14. The argument is erroneous : since there is not here a denial 

14. Refutation of what might be supposed ; but the text is a recital 
of it and solution of that which was demonstratively true: for most 
of the difficulty. texts, cited under this head, are mere recitals of that 
which is notorious to the world. 

15. Or you may be satisfied with considering it as an exception 

15. Another to what is suggested by another passage, “ All the 
solution proposed. brethren shall be equal sharers of that which is ac¬ 
quired by them in concert :”§ aud it is therefore a mere error to de¬ 
duce the suggestion from an indefinite import of the word " eldest” in 
the text before cited (§ 13). That passage must be interpreted as an 
exception to the general doctrine, deduced from texts concerning 
friendly gifts and the rest, that they are exempt from partition, both 
before the father’s death and after his demise. 

16. Other things exempt from partition, have been enumerated 

16. Mami emi- by Manu • “ Clothes, vehicles, ornaments, prepared 
merates other food, women, sacrifices and pious acts, as well as the 
things exempted. common way, are declared not liable to distribution.”|| 


* Subodhinf., 

f Manu, 9, 208. The dose of this passage is read differently by Kdlkika-bimfcfa, 
alm&ta-yahana, Sco.. See Jimuta-vakaua Cb. (i. Sect. I, § 3* 
i Manu, 9. 204. 

j Ythaspati cited in the Ratrrikara, || Manu, 9, 219, 

(a) See 2 Strange H. L, 357.—~AV/ t 





■ mmv 

17* Clothes, which have been worn, must not be 
divided. What is used' by each person, belongs exclu¬ 
sively to him ; and what had been worn by the father, 
must he given by brethren parting : after ’ the father^ 
decease, to the person who partakes of food at His obse- 
v-quies : aa directed by Vihnspafci; “ The clothes and' 
ornaments, the bed and similar furniture, .appertaining 
to the father, as well as his vehicle and tbedike, should 
be given, after perfuming them with fragrant drugs and 
wreaths of flowers, to the person who partakes of the 
funeral repast." But new clothes , are subject to dis¬ 
tribution. 

1 &. Vehicles] "Hie carriages, as horses, litters or the like. Here 
also, that, on which each person rides, belongs exclu¬ 
sively to him But the father's must be disposed. of 
as directed in regard to his clothes. If the horses or 
the like be numerous, they' must be 'distributed among 
co-heirs who live by the safe of them. If they c;m 
not be divided, the number being unequal, they belong 
to the eldest brother: as .ordained by Mami: ’ c ' Let 
them never divide a single goat or sheep, or a single 
beast with undoven hoofs; a single goat or sheep be¬ 
longs to the first born”* 

19, The 

19, Ornaments 
likewise belong to 
die wearer, under 
the tejact of Martin 
Unworn orna¬ 
ments may be 
stared. 1 


17. Exposition 
of the text. 

The apparel of 
.the brethren is 

retained by them. 
The ; father's 
apparel. h given 
away at his obse¬ 
quies.'; ■ 

A passage of 
‘ r %ispnti con¬ 
firms this. 

New clothes 
may be distribut¬ 
ed. 


18. So of ve¬ 
hicles. 

Cattle may be 
distributed in 
some cases. 

If few, they go 
to the eldest bro¬ 
ther : conformably 
to a passage of 
Maftu 


*' 20. ' Prepared 
food is to be con¬ 
sumed. 


ornaments worn by each person are exlusively hfe. 
But what has not been used, is common and liable to 
partition. “ Such ornaments,-as are worn by women 
during the life of her husband, the heirs of'the hus¬ 
band shall not di vide among themselves: they, who 
do so, are degraded from their triboTf It appears 
from the condition here specified (“ such ornaments as 
are worn/’) that those* which are not worn rriav be 
divided (a). 

20 . Prepared food, as boiled rice, sweet calces 
and the like, must be similarly exempted from parti¬ 
tion. Such food is to be consumed according to cir¬ 
cumstances. 


ANNOTATIONS. 


1ft. Thy number being unequal.] Inequality here signifies insufficiency for 
shores: not imparity for number. And this is fit. Suppose three horses and "three 
sons: since the number is adequate to the allotment oi shares, the .horses may be di¬ 
vided. Suppose four horses and either three or five sons : since the horses do not an¬ 
swer to tho number of co-heirs, and cannot be distributed into shares in their kind, and 
since a distribution by means of the value is forbidden, and ibe cattle is directed to be 
gi?en to the eldest brother, the horses may be divided so far as they are adequate to 
the shares, and the surplus shall be given to the eldest. Throughout ibis title, impu ¬ 
rity must be so understood. Subodium. 


* Mauu, 9. 119. 

00 See I Strange, M. L. 50: 


t Mauu, 9. 200. 
2 Ibid ||o~® 
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21 . 


21. Water, or a reservoir of it, as a well or the like, being 
A well is to unequal [to the allotment of shares,] must not be dis- 


be used by, turns., tri'buted by means of the value; but is to be used [by 

the co-heirs] by turns. 

22. The women or female slaves, being unequal [in number, to 
Feirrdo the shares,] nmst not be divided by the value, but 


slaves are to la* 

. bour for tire heirs 
by turns; but’con¬ 
cubines are not to 
be shared; 


Gautama 
bidij it. 


for- 


should be employed in labour [for the co-heirs] alter¬ 
nately. But women (adulteresses or others) kept in 
concubinage by the father, must not be shared by tl: 
sons, though equal in number: for the text of Gautama 
forbids it. <£ No partition is allowed in the case of 
women connected [with the lather or with one of the 
co-heirs/’* 


23. The term yogakshenm is a conjunctive compound resolvable 
^ x iter >re- y°g a and kshema. By the word yoga is signified 
■ tatfon of-Yoga ami a cause of obtaining something not already obtained: 
Kshema sacrifices that is, a sacrificial act to be performed with fire con 
and pious acts, in secrated according to the Veda and the law. By the 
v?. ] U f\ ( '.*^ efore term kshema is denoted an auspicious act which be¬ 
comes the means of conservation of what has been ob¬ 
tained : such is the making of a pool or a garden, or the giving of alms 
else where than at the altar. Both these, though appertaining to the 
father, or though accomplished at the charge of the patrimony., are in 
divisible ; as Laug&kshi declares. “ The learned have named a conser¬ 
vatory act kshema. and a sacrificial one yoga; both are pronounced in¬ 
divisible : and so are the bed and the chair, 

2 k Some hold, that by the compound term yoga,-kshema, those, 
21 Other in* who effect sacrificial and conservatory acts (yoga and 
.terp.r stations of kshema), are intended, as the king’s counsellors, the 
the .same term. stipendiary priests, and the rest. Others say, weapons, 
cow tails, parasols, shoes and similar things are meant. 


26. The com¬ 
mon way is indi¬ 
visible. 


25. The common way, or road of ingress and 
egress to and from the house, garden, or the like, is 
also indivisible. 


ANNOTATIONS. 

21. Being unequal] Ifc is thus hinted, that, if the number be adequate, parti¬ 
tion lakes place, Balam,-bhatta. 

22. “ Women connected.”] Enjoyed, or kept in concubinage. Sutiodlu.ru. 

Female slaves, being; taken for enjoyment by any one of the brethren or co-heirs, 
belongs exclusively to him. Haradatta on Gautama. 

24. Some hold.] The interpretation, given by Modhiitithi and the Kalpaiarti, is 
stated. Halarubhatpi, 


* Gautama, 2B, 45, 







29> the acquir* 
er has a double 
share if the patri¬ 
mony have been 
Used • by the text 
of VasisMha. 


The author propounds an exception to that 
“ But, if the common stock be improved, atx 
isiou is ordained, (a)” || 


30. Hot how. 
ever, where the 
common stock is 
improved. 


81. Among unseparated brethren, if the common stock be inr- 
3i. Exposition proved or augmented by any one of them, through 
tile text of agriculture, commerce or similar means, an equal dis* 
.ijnavatkja. tribution nevertheless takes place (b); and a double 
fare is not allotted to the acquirer. 


ANNOTATIONS. 

29. He, among them.] Among the brethren. Subodhint 


* This is a passage of Vthaspati, according to the remark of Bdlam-bhatta ; and 
it ts cited as such by .nmula-vahana, 0/ 9. § 19. 

f Sect, 6. 5 13.1(1 X Sect. 1. § 16. § Vasishtha, 17. 42. || Yajhavalkya 2. 121. 
0) See 2 Str. H. L. 383.—AVi. 

At) Bat there is no rule of law which precludes one member of an undivided fasn- 
I V though living together, from entering into an agreement with his co-parceners in 
reapt.tr, °r the expenditure upon the tamily property and repayment of self-i onuired 
unrts; and such an agreement is rendered more reasonable and probable where 'por-- 
6 P “hv pi-;’per5j «re occupied and enjoyed by each ojf the wetohers living 
separately. face Mntimvmi Qavrtian v. Subbiramaniifn Gaundan 1 Mad H C RM? 

'r nm }-j e(> 1 Straa «*> H ' L - 19 * : 2 Macn. P. ‘H. L 162: 0 Moo. I A Cm 
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SECTION % 

Equal rights of Father and Son in property ancestmL 


3 91 


1,; 0 rami sons 

share the allot¬ 
ment winch their 
deceased father 
■would have had. 


1 . The distribution of the paternal estate aintiri* 
sons Kite? been shown; the author next propounds a 
special rule concerning the division of the grandfather \s 
effects by grandsons. “ Among grandsons by differej.it 
fathers, the allotment of shares is according to the 
fathers.”* 

2. Although grandsons have by birth a right in the grandfatherV 

2 . Exposition estate, equally with sons; still the distribution of the 

f Y4jfiuvalkja’s grandfather’s property must be adjusted through their 
1ex “ fathers, and not with reference to themselves. The 

meaning here expressed is this: if unseparated brothers die, leaving 
male issue ; and the number of sons be unequal, one having two son^ 
another three* and a third four ; the two receive a single share, in rmht 
ot their father, the other three take one share appertaining to their*fk~ 
fJier, and the remaining four similarly obtain one share due to their 
Mther. So, if ,some of the sons be living and some have died leaving 
male issue ; the same method should be observed : the surviving sons 
take their own allotments, and the .sons of their deceased brothers re¬ 
ceive the shares of their own fathers respectively. Such is the adjust¬ 
ment prescribed by the text. v * 

3 - lf the father be alive, and separate from the grandfather, or if 

3. The right of he have no brothers, a partition of the grandfafckfcrfe 
fniher and. son ia estate with the grandson would not take place; since 

it has been directed, that shaves shall be allotted, in 
right of the lather, H he be deceased ; or, admitting 
partition to take place, it would be made according to the pleasure of 
the father, like a distribution of his own acquisitions : to obviate this 
doubt the author says; “ For the ownership of father and son is the 
same in land, which was acquired % the grandfather, or in a corrodv, 
or in chattels [which belonged to him ”Jf 


ANNOTATIONS. 

1. Grandsons by different fathers.] Children of distinct fathers; meaning soils 
nl ‘brothers. Another reading also occurs : praroita-pitlk&iiam “whose father* are de¬ 
ceased,^ instead of aneku-pitjrkknam “ whose fathers are different.' 3 Sabodhiol. 

. notices another variation of the reading, but with disapprobation; 

ancka-pitikairim* it intends the same meaning, though inaccurately expressed. 

3. If he be deceased.] 
is noticed Ir nLt ' 11 ■ 

tvuktatvat, . -™ ,»*.«**«*/ u«.i W , uum-iyum;iuu yuan pi trio, <xc.; jmrunou 

wvuid not take place, it he ba living, since it is directed that shares shall Vie allotted in 
right pf the lather, it he be deceased.” 



yajfiavalkya, 2, 121. 


f Yajhavalky-ii, 2. 122 









4 Land] a or other ground. A corrody] So many 

4 . Explanation fe&ves receivable from a plantation, of betel pepper, 
of YAfnavaikya’s or so many nuts from an orchard of areca. Chattels] 
fe* 1 - gold, silver, or other movC^les. 

5. In such property, which was acquired by the paternal grand- 

5 Since the through acceptance of gifts, or by conquest or 

rijhd k equal means [as commerce, agriculture, or service,*] 

n'artitiou is not the .ownership of father and son is notorious : arid 
the father’* therefore partition does take place. For, or because, 
r Mice only; nm- right is equal, or alike, therefore partition is:not 
f j™ n > ie d iLWJe restricted to be made bv the father’s choice; nor has he 
a double share. 

6\ For the same 6. Hence also it is ordained by the preceding 

rea»cm ? Ihedistri- text, that “ the allotment of shares shall be accord- 
button is as before, ing to the fathers/’ (§ I.) although the right be 
stated (§ L) equal. 

7. The first text rf When . the father makes a partition, "fee/ 1 

„ 01 v (Sect. 2, § 1.) relates to property acquired by the u~ 
'-Aa recorded' thcr himself. So does tint which ordains a double 
share: “■ Let the lather, making a partition, reserve 
two shares for lumseuf/’f The dependence of sons, as affirmed in the 
following passage, “ While both parents live, the control remains, even 
though they have arrived! at old age /’j must relate to effects acquired 
by the father or mother. This other passage, ,v They have not power 
over it (the paternal estate) while their parents live /"§ must also be 
referred to the same subject, 

ANNOTATIONS. ~ 

To obviate this doubt the author says.} If the father be alive, and separated, from 
•%M» own far her, or if, being m only son with no brothers to participate with him, he be 
alive and not separated from his own father ; then, since m the first mentioned ease he 
is separate, no participation of the grandson’s own father, in the grandfather-$ estate, 
can be supposed, and therefore, as well as because he is surviving, tne grandson cannot 
he supposed entitled to share the grand father’s property, since the intermediate person 
obstructs his tide: and, in the second case, although the grandson’s own father have 
pretensions to the property, since he is not separated, still the participation of the 
grandson in his grandfather’s estate cannot be supposed, for Ids own father is living; 
hence no partition of the grandfater’s effects, with the grandson whose father is living, 
can take place, in any circumstances. Or, admitting that such partition may be made, 
because he" has a right by birth ; still, a v s the father’s superiority is apparent, (since a 
distribution by allotment to him is directed, when he is deceased; and that is more 
assuredly requisite, if he be living ;) it follows, that partition takes place by the father’s 
.choice and that a double share belongs,to him. Subodbini 

. For the ownership of father and son,] The Kalpataru and Apararka read */ The 
ownership of both father and son” instead of “ For the ownership of father and son ” 
chobhayoh instead of chaiva hi. 

4-. Befit! paper.] Piper belle. Lina. Be tie leaf. 

Are&aJ Areca Eaufel. Goert. Betle mit. 

*--1 - ~-----» ~ --...—-------~~ 

* Balam-bhajda. f Narada* 13. 12. 

$ The remainder of this passage has not been found ; nor is the text cited in other 
compilations BaLm-bhatfa ascribes it to Mann ; but it is not feuud in his Institutes. 

§ Manu, 0. 204. '* 
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8 . Partition of 
the grandfather's 
esi ate may be ex¬ 
acted by the sons 
from their father- 


8 . Thus, while the mother is capable of. bearing 
more sons, and the father retains Ins worldly affec¬ 
tions and does not desire partition, a distribution, of 
the grandfather’s estate does nevertheless take place by 
the will of the son(a). 


IK The grand¬ 
son may interpose 
to prevent the 
dissipation of the 
inherited property 
by the father; but 
opt hi* acquired 
property. 


9 . So likewise, the grandson has a right of 
nrohibition, if his unseparated father is making a do- 
nation, or a sale, of effects inherited from the grand¬ 
father: hut he has no right of interference, if the 
effects were acquired by the father. On the contrary , 
he must acquiesce, because he is dependant* 


10. Consequently the difference is this: although he have a 
10 . The dis- right by birth in his father’s and in his grandfather's 


tinction stated property; still, since he is dependant on his father in. 
explicitly* regard to the paternal estate, and since the father has 

a predominant interest as it was acquired by himself, the son must 
acquiesce in the father’s disposal of his own acquired property : but, 
since both have indiscriminately a right m the grandfather’s estate, the 
son has a power of interdiction [if the father be dissipating the 
.property.*] 


11 . Maim likewise shows, that the father, however reluctant, 
H a passage must divide with his sons, at their pleasure, the effects 


of Mami cited and acquired by the paternal grandfather; declaring, as he 
explained. does (“ If the father recover- paternal wealth not re¬ 

covered by his co-heirs, he shall not, unless willing, share i.t with his 
sons; for in fact it was acquired by him:”)+ that, if the father recover 
property, which had been acquired by an ancestor, and taken away by 
a stranger, but not redeemed by the grandfather, he need not himself 
share it, against his inclination, with his sons; any more than he need 
give tip his own acquisitions. 


SECTION VI. 


Rights of a posthumotis son and of one bom after the partition . 


1, A son, born 
after partition, is 
entitled to share ; 
conformably with 
the text of Yajna¬ 
val ky a. . .. 


1. How shall a share be allotted to a son bom 
subsequently to a partition of the estate 1 The author 
replies “ When the sons have been separated, one 
who is [afterwards] born of a woman equal in class, 


shares the distribution.”! 


* Subodhini. t Manu, 9, 209. $ Yajnavalkya, 2. 123. 


(a) This section, like sec. 10,-applies to divisions of ancestral properly Kdmtliwa 
Aiudali v. StfUirmcttitva Mudali, 1 Mad, H. C» Ilcp. 796, and tee 1 Mon. Dig. 


807.-AV. 


Ml 














mxw' LAW-BOOKS. 


The sons) being separated from their father, one, who shall be 

2, He takes afterwards bom of n wile equal in class, shall share 

the allotments of the distribution; What is distributed/ is distribution, 
his father and meaning the allotments of the father and mother: he 
3notJicri shares that; in other words, he obtains after [the de¬ 

mise of*] his parents, both their portions: his mother’s portion. Howe ver, 
only if there bo no daughter % for it is declared that “ Daughters share 
the residue of their mother’s property, after payment of her debW’f 

3. Born of a 3. But a son by a woman of a different tribe, 
woman of a dif- ree eives merely his own proper share, from his father' s 
takes only’ Ms' estate, with the whole of Ms mother’s property [if 
proper allotment there be no daughter4] 

(Sept 8.) 

4)v/ The same rule is propounded by Mann: r ‘ A son, born after a 

4 Passages of division, shall alone take the parental wealth/’§ The 

Mmui imirVihaa- term parental (pitryam) must be here interpreted V&p- 
pati of like <m- pertaining to both father and motherfor it is or- 
port. darned, that " A son, born before partition, has no 

claim on the wealth of his parents; nor one, begotten after it, on that 
of his brother/ ? || 

5, The meaning of the text is this : one, born previously to the dis- 

5 Exposition tributiou of the estate, has no property in the share al~ 
of the text last lotted to his father and mother who are separated [from 

their elder ehildrenli] ; nor is one, born of parents 
separated [from their children], a proprietor of his brother’s allotment. 

b. Thus, whatever has been acquired by the father in the period 
subsequent to partition, belongs entirely to the son 
born after separation. For it is so ordained : a All the 
wealth, which is acquired by the father himself, who 
has made a partition with his sons, goes to the son be¬ 
gotten by him after the partition: those, born before 


6 The father’s 
anbscqmmt acqui¬ 
sition belong to 
the. son bora after 
separation, 

it, are declared to have no right. 




ANNOTATIONS. 

% If there be no daughter.] But, if there be a daughter, the sort does not take 
his mother’s portion. Subodhinl 

3, His own proper share,] See Section 8. 

From his fathers estate.] Balam-bhafcta here notices a different reading ; pitryam 
in ih* accusative, for pitry&tm the ablative: and afterwards, m&tfkan maternal’ 1 for 
m huh u Ms mothc r'V’ The. sense is not materially affected by these variations, 

4. On the wealth of Ms parents.] This passage, being read differently by Jlm&'a* 
vahana (CM 7. J 5.), who writes pifcrye “parental or paternal” instead of pitroh “of 
both parents/ 7 is not jess ambiguous according to that reading, than the text cited 
frurn Manu. 

b. in the share.] Balam-bhatta censures another reading, vibhage ts in the divi¬ 
sion/ 7 for bh&ge “ in the share. 3 * 

* Balam-bha/ta, f Yajhavalkya, 2. 118. Vide supra. Sect. 3. § 8, + Subodbint 

§ Mann, 9. 216. || Vir has path U .Baiam-bbatU. 

•** VjrhaspaU. See Jfmuta-vahana, Oh. 7. f 8, 
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But the son, born subsequently to the'separation, must, after 

7. To be star- the death of his father, share the goods with those 
ed however with who reunited themselves with the father after tho 
partition: as directed by Maim; “Or he shah parti¬ 
cipate with such of the brethren, as are reunited with 
the father.”* 



such brothers as 
were reunited. 


6. Bight of a 
posthumous son; 
declared in-a pas* 
; sage § of 
v alky a 


8. When brethren have made a partition subse¬ 
quently to their father's demist; how shall a share be 
allotted to a son born afterwards ? The author replies 
“ His allotment must absolutely be made, out of thw 
visible estate corrected for income and expenditure..’'f 

9, A share allotted for one who is bom after a separation of the 
9. Exposition % e ^ rei b which took place subsequently to the death 
of the text, of the father, at a time when the mother's pregnancy 

was not manifest, is "his allotment." Bid whence 
shall it be taken? The author replies, "from the visible estate" re¬ 
ceived by the brethren, " corrected for income and expenditure." In¬ 
come is the daily, monthly or annual produce. Liquidation of debts 
contracted by thp father, is expenditure. Out of the amount of pro¬ 
perty corrected by allowing for both income and expenditure, a share 
should be taken and allotted to the [posthumous son.] 

10. The meaning here expressed is this : Includ¬ 
ing in the several shares the income thence arisen, 
and subtracting the father’s debts, a small part should 
be taken from the remainder of the shares respective¬ 
ly* and an allotment, equal to their own portions, 
should be thus formed for the [posthumous] son born 
lifter partition. 


10. An equal 
share is formed 
for him, eat of the 
allotments of the 
rest; making al¬ 
lowance, for gain 
and for deb tv 


ANNOTATIONS. 

8. Absolutely.] The particle. v4 is here employed affirmatively The meaning is 
that an allotment, for them should be made only from the visible estate corrected*for 
income and expenditure. Subodhini. 

9. Hi's allotment.] The pronoun, “his” refers to the son born after partition 
Subodhini 

Corrected for income and expenditure.] If agriculture or the like, have been 
practised by the brethren with their several shares after separation, the pain h m - 
oome/’ The payment of the father’s debts, the support of their own families, and si * 
muar disbursements constitute “ expenditure.* Counting the income iu tile shares, 
and deducting the expenditure from the allotments, as much as may be in each instance 
proper, should be taken from each portion and an allotment be thus adjusted for a soft 
born of a pregnancy which existed at the moment of the father’s decease, oswell as at 
the time of the partition, though not then manifest. Subodhini, 

10. Including in the several shares, &c. j It is the patrimony though divided, as 
much as when undivided. Since them the offspring, though yet in the mother’s womb, 
is entitled to a share id the father’s goods, as being his issue, therefore that offspring 
is entitled to participate in the gain arising out of the patrimony. Here again, if it be 
a male child, he has a right to an equal share [with others of the same class]. But, if 
a .emale child, «he participates for a quarter of the share due to a brother of the same 
rank with her self. This, which will he subsequently explained, should be here under* 


* Man 


t Yajuavalkyu, 2,1211 
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11. This rnu&t be understood to be likewise applicable- hi the 
11 The post- ease of a nephew, who is born after .the . sepamtiori; of 
i; vim a as "son of a the brethren; the pregnancy of the brcffher’s widow, 
htother has the who was yet childless, not having been manifest at the 
same right time of the partition(a). 

12 But, if she were evidently pregnant, the distribution should 

12. If the preg- be made, after awaiting her delivery; as V asisht'ha 
ivaur v be manifest directs, “ Partition of heritage [takes place] among 
i,h<j parti lion brothers [having waited] until the delivery of such 


should be post* 0 f ^j ie womeijL as are childless [but pregnant]”* This 
poued no.til after A ^ A _c ..± u , a *i ia 



13. It has been stated, that the son, born after partition, takes 
13 Presents of W* whole of his father’s goods and of his mother’s, f 
prnmts to Vveir But # the. father, or the mother, affectionately bestow 
children are in- ornaments or other presents on a separated son, that 
contestible: no- mffc must not be resisted by the son born after parti- 



given by the father, or by the mother, belong to him on whom they 
were bestowed.”| 


ANNOTATIONS, 


11. Who was yet. childless.] This is according to the reading and interpretation 
f followed by B/ilam-bhatta. He notices, however, another reading, (aprajasya iustead of 
aprajasi,) which connects the epithet of “ childless” with the brother. 

\% Such of the women as are childless but pregnant.] Vachespathmi$ra con¬ 
nects the word “ women” (or* wives') with the term “ brothers/’ The Ivalpatam, and 
other compilations, also understand the wives of brothers to be mean!;but, in the 
Smlti-cbandrikA, the passage is interpreted as relating to the widows of the father- All 
concur in explaining lii as meant of pregnant widows. 

This text should bo interpreted,] The most natural construction of the original 
text.is “ Partition of heritage is among brothers and women who arc childless; until 
the birth of issue/ The authors of the Kalpataru and Chintamaru follow that interpreta¬ 
tion, and conclude that e a share should be set apart for the widow who is likely to have 
issue (being supposed pregnant): and whm she is delivered, the share is assigned to 
her soil, if she bear male issue ; but, if a son be cot born, the share goes to the brethren 
and the woman shall have a maintenance/ The author of the Smrti-chandrika acknow¬ 
ledges that to be the natural construction of the words; but rejects the consequent in¬ 
terpretation, because it contains a contradiction, and because widows are not entitled to 
participate as heirs. He expounds the text, nearly m it is explained in the Mitakshara, 
Xh. 4 Among brothers, who have continued to live together, until the delivery of the child¬ 
less but pregnant widow, partition of heritage takes place after the birth of the issue, when 
its sex is known ; and does not take place immediately after the obsequies/ Viqveqvara-- 
hhatia, in the Madana-Parijata, exhibits a a similar interpretation; * Partition takes 
place after awaiting the delivery of widows who are evidently pregnant. 


*The first part of this passage corresponds with a text of YasiskfcWa institutes 
(17. 3S.); but the sequel of it is not to bfc found in that Vork. 


■[ Tide aupnu § 1,—§ 7. 


f Yajnayalkya, 2,124, 


(a) -See 7 Moo. LA. Ca, mi*~M 





14 What is given (whether comments or other effects,) by the 
U. Whether feiher and by the mother, being separated from their 
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given after a dt- children, to a son already separated, belongs exclu- 

ioes not become the property of 


vision; sively to him ;and doe 

the son bom after the partition, 

15. By parity of reason, what was given to any 


Or before it. 


r to him. 


one, before th^ separation, appertains 

16. So; among brethren, dividing the allotment of their parents 
16 This equally who were separated from them, after the demise oi 


holds "'good' when those parents, (as may be done by the brothers: it 
the separated sons there be no son bom subsequently to the original par - 
nre the heirs. titionj what had been given by the father and. mo¬ 
ther to each of them, belongs severally to each, and is shared by ho 
other. This mast be understood,. 


SECTION VII. 


(Shares allotted to provide for widows and for the nuptials of unniar* 
ried daughters.—The 'initiation of uninitiated brothers defrayed 
out of the joint funds , 


When a distribution is made during the life of the father, the 
participation of his wives, equally with his sons, has 
been directed. (“ If he make the allotments equal, his 
wives must be rendered partakers of like portions.”*) 
The author now proceeds to declare their equal parti¬ 
cipation, when, the separation takes place after the de¬ 
mise of the father: “ Of heirs dividing after the death 
of the father, let the mother also take an equal share/’f 

2. Of heirs separating after the decease of the 
father, the mother shall take a share equal to that of 
a son; provided no separate property had been given 
to her. But, if any had been received by her, she is 
entitled to half a share, m will be explained(a)4 


1. The widows 
of the father are 
entitled to equal 
shades 'with the 
sob s; as provided 
by Y&jtUvalkya. 


2. Exposition 
of the text. 

They take only 
half, if they have 
peculiar property* 


ANNOTATIONS. 


2. Provided no separate property had been given.] Peculiar property of a wo- 
man (strfdhana.) Vide 0, 2, Sect. 11. § 1. 


* Section 2. § 


f Tlrjhavalkya, 2. 124 + "V ide 0. 2, Sect. 11. § 34 

<«) See 2 H, 3L 307, 383, 404—^, 
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^ . 3. If any of the brethren be uninitiated, when 

iiot 0 ? brokers the father dies, who is coinpetent ; to complete their 
should % com- initiation ? The author replies ; “ IJuiniti^ed brothers 
pie ted out of the should be initiated bv those, for whom the ceremonies 
have been already completed”* 

4, By the brethren, who make a partition after 
the decease of their father, the uninitiated brothers 
should be initiated at the charge of the whole estate. 

5, In regard to tmmarned aisters, the author 
states a different rule : “ But sisters should be dispos¬ 
ed of in marriage, giving them as an allotment, the 
fourth part of a brother's own >share(a)/’+ 

The purport of the passage is this : Sisters also, who are not 
already married, must be disposed of, in marriage, by 
the brethren, contributing a fourth part out of their 
own allotments^). Hence it appears, that daughters 
also participate after the death of their father. Here, 
in saying “ of a brother’s own share/’ the meaning & 
not, that a fourth part shall be deducted out of the 
portions allotted to each brother, and shall be so con¬ 
tributed ; but that the girl shall be allowed to partici¬ 
pate for a quarter of such a share as would be assign¬ 
able to a brother of, the same rank with herself The 
sense expressed is this : if the maiden be daughter of 
a Br&mani, she has a quarter of so. much as is the 
amount of an allotment for a son by a Brahman! wife. 

^^i^pArioisT 

3. Initiation.] Sanskara; a succession of religious riles commencing on the 
pregnancy of the mother and terminating with the investiture of the sacerdotal thread, 
or with the return of the student, to his family and finally his marriage. 

4, By the brethren, who make a partition, & c.] By such, for whom all the initi ¬ 
atory ceremonies, including marriage, have been completed. Bfilam-bhatta. 

After the decease of their father.] In like manner, while the father is living but 
disqualified by degradation from his tribe or other incapacity, if the brethren be them¬ 
selves the poisons who make the partition, the same rule must, be understood m regard 
to the initiation of brothers at the charge of the common stock. Balam-bhafcta- 

6 The purport of the passage is this.] As commentators disagree in their inter¬ 
pretation of the text, and a subtile diificulty does arise, the author proceeds to show, 
that his own exportation, and no other, conveys the real sense of the passage. Taking 
the phrase ihe uninitiated should be initiated” as here understood from the preceding 
sentence (§ 3), he expounds the text; “Sisters also, who are not already married, te 3 

Some thus interpret the words “ own share * After assigning as many shares as 
there are brothers, a quarter part should be given to a sister, out of their several allot¬ 
ment r so that, if there be two or more sisters, a quarter of every share must be given 
to each of them.’ 

But others thus expound those terms : * Deducting a quarter from each of their 
shares, the brothers should give that to a sister. If there be two or more sisters, they 
and their brothers shall respectively take the same subtracted share [and residue:] and 
no separate deduction shall be made [for each,/] 


common funds. 

4. Exposition 
of YdjfUv&ikya’s 
text, 

5. Tor the war* 
ria&e of sisters?, 
quart er shares are 
allotted. 

6 ; 

6.. Explanation 
of Yajhavalkya’d 
text. 

A quarter is 
not to be taken 
from every bro¬ 
ther's share; but 
a portion/ equal 
to a quarter of 
the amount of a 
brother’* share, is 
assigned to the 
sister. 


♦ I&jnavalkya, 2. m 
(a) See 2 Str. H. L. 313,- 




f YAjilaviilkya, 2. 12 k 
(b) fScc 1 Strange, H. h, 404-.« 









Ml 

mMk 



THU HITA 1 '&SIfA..KAV CHAP. Jj SEC. VII. 

7. For example, if a certain person had only a Brahman! wife, 

„ „ , and leaves one son and one daugh'tep; the. whole pa* 

•tthwe th^Iro- tenial estate should be divider! into two parts, and one 
there and sisters such part be subdivided into four ; and, the quarter 
are of the same being given to the girl, the remainder shall be taken 
tribe. hv the won. Or, if there be two sons and one daughter, 

the whole of the lather’s estate should be divided into three parts ; and 
one such part be subdivided into four : and, the quarter having been 
given to the girl, the remainder shall be shared by the sons. But, if 
there be one son and two daughters, the father’s property should be 
divided into thirds, and two shares be severally subdivided into quar¬ 
ters : then, having given two [quarter] shares to the girls, the son shall 
take the whole of the residue. It must be similarly understood in any 
case of an equal or unequal number of brothers and suiters alike in 
rank. 

8. But; if there be one son of a Brdhmapi wife and one daughter 
8. Instance, by a Kshatriyd woman, the paternal estate should be 

where they are of divided into seven parts'; and the three parts, which 
different tribes. would be assignable to the son of a Kshatriya woman, 
must be subdivided by four : then, giving such fourth pa rt to the 
daughter of the Kshatriya wife, the son of the Brahmani shall take the 
residue. Or, if there be two sons of the Brfihmanl and one daughter 
by the Kshatriya wife, the father’s estate shall be divided into eleven 
parts; and three parte, which would be assignable to a son by a 
Kshatriya wife, must be subdivided by four: having given such quar- 

ANNOTATIONS. 

Both interpretations are ■unsuitable : ‘ for, according to the first, if there be ona 
brother and seven or eight sisters,* nothing will remain for the brother, if a quarter 
must be given to each sister; or, if there be no sister ami many brothers, the sister has 
k greater allotment than a brot her, if a quarter must bo given to her by each of her 
brothers ; and this is inconsistent with a text, which indicates, that a daughter should 
hav.: less than a son. 

Under the second exposition, if there be one sister and numerous brothers, the 
same object inti arises, which was before stated • or, in the case of one brother and seven 
oi- eight sisters, suppose the amount of the brother’s share to be a mshca, the quarter 
of that is very inconsiderable, and the allotment of shares out of it i» still more trifling ; 
the terms of the text “ giving them, as an allotment, the fourth part,” (| 5) would be 
impertinent; or, admitting that the precept is observed, still there would be an moon- 
sistency. 

But, according to our method, since each sister has exactly a quarter of a share, 
there is nothing contradictory to the terms of the text, 4 ‘ a fourth part/ (§ 5), 
Subocihint 

7. Divided into two parts; ond one such part . . . .into four,] If the text were 
not so explicit, it might have rather concluded, that the estate should be uivi&ed into 
five parts ; one for the slater, and four for the brother : which, would be exactly an al¬ 
lotment of & quarter ot the amount of a brother’s share to a sister. But.,-according to 
the distribution exemplified in the text, the sister receives one quarter of that, which 
sue would have received, had she feen male instead of female. It is, however, in the 
instance first stated, a seventh only of what her brother actually reserves for himself. 

* If t.hevc be four sisters, nothing will remain for tha brother; if there bo a 
greater number, the allotment of a quarter to each is impossible. C, 
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tex* share to the daughter of the Kshatriya, the two sous of the Br£li~ 
mmi shall share and tak e the whole of the remainder. Thus the mode 
of distribution may be inferred m any instance of an equal or unequal, 
number of bro thers and sisters dissimilar in rank. 

9. Nor is it right to interpret the terms* of the text ( a giving the 


fourth part ,> § 5) as signifying giving money suffi¬ 
cient for her marriage/ by considering the word 
u fourth” as indetihite. For that contradicts' the text 
of Manu “ To the maiden sisters, let their brothers 
give portions out of their own allotments respectively : 
to each the fourth part of the appropriate share; and 
they, who refuse to give it, shall be degraded/’* 

sense of this passage is as follows. Brothers, of the 
10 . Ifapkna- sacerdotal and other tribes, should give to their sisters 
lion of a text of belonging to the same tribes, portions out of their own 
Manu of like im- allotments; that is, out of the shares ordained for per¬ 
sons of their own rank, as subsequently exphiihed.+ 


9: Thb allot- 
meat of a fourth 
is not indefinite ; 
intending merely 
a sufficiency for 
defraying the 
charges of the 
Viamage. 

IO. The 


port. 


They should give to each sister a quarter of their own respecti ve allot¬ 
ments. It is not meant, that a quarter should be deducted from the 
share of each and be given to the sister. But, to each maiden, should 
be severally allotted the quarter of a share ordained for a son of the 
same class. The mode of adjusting the division, when the rank: is dis¬ 
similar and the number unequal, has been stated: and the allotment 
of such a share appears to be indispensably requisite, since the refusal 
of it is pronounced to be a sin; “ They, who refuse to give it; shall 
be degraded.” (§ 9.) 

IX. If it be alleged, that, here also, the mention of a quarter Is 
n in obiec- indeterminate, and the allotment of property sufficient 
tior, answered, to defray the expenses of the nuptials is all which is 
meant to be expressed : the answer is, no; for there 
is not any proof, that the allotment of a quarter of a share is indefinite 
in both codes; and the withholding of it is pronounced to be a sin. 


ANNOTATIONS. 


This is consonant.] Medhatithr’s interpretation of a parallel passage of Manu 
"where he observes, that ‘if the maiden sisters be numerous, the portions are to be ad¬ 
justed at the fourth part of' an allotment for a brother of the same class . thus the 
meaning is, let the sou take three parts, and let the damsel t ake the fourth.’ 

9. For her marriage.] Sansk&ra (§ 3.) signifies, in this instance, marriage : since 
the previous ceremonies are not performed for females, bust only for male children. 
Subodhirtf, &c. 

(< Out of their own allotments respectively.-fj A difference in the reading of this 
passage Is remarked in the notes on Jlmuta-vahaha (0. 3. Sect. % § 36) ^ A further 
variation occurs in the commentary by Medkatithi, who reads SyabbyaJi svabhyaK to 
their own sisters /* that is, * sisters of their own classes respectively.* 

“To each the fourth part of the appropriate share.”] This part of the text is 
understood differently by Jimukvahana. C. 3. Sect. % § 3(5. 

11. Id both codes.] In the text of Yajhavalkya and in that of Manu. Subodhinl. 


* Manu, & 118. 


j Sect. 8. § 4/ 


f Aide Infra. § 9. 





12, As . for what is objected by some, that a sister, who has many 

13. A further brothers, would be greatly enriched, if the allotment 
objection oonfafc- of a [fourth*] part were positively meant; and that a 
ef b brother, who lias many sisters, would bo entirely de¬ 

prived of wealth; the consequence is obviated in the manner before 
explained rf it is not here directed, that a quarter shall be deducted 
out of the brothers own share and given to his sister ;• whence any 
such consequence should arise. 

1&. Medbi.fi- 13. Hence the interpretation of MedhStitM who 
this doctrine is has no .compeer, as well as of other writers, who con - 
right, not, Bharu* cur with him, is square and accurate; not that of 
c ' liV Bharuchi, 

14, Therefore, after the decease of the father, an unmarried 
14 Before the ( laughter(a) participates in the inheritance. But, before 
Attluiq demise, a his demise, she obtains that only, whatever it be, which 
daughter can have her father gives ; since there is no special precept res- 
only what lie plea- peering this case. Thus all is unexceptionable. 


SECTION VIII 


Shares of Sons'belonging, to different tribes , 


1. The adjustment of a distribution among brothers alike in 
X Partition r ^ n k, whether made with each other, or with their 
among sons by father, has been propounded in preceding passages 
womenof different (“ When the father makes a partition, &$m The 
tribes, declared author now describes partition among brethren dissi- 
by Yajfiavalkya. m ilar in class : “ The sons of a Brahman a, in the seve¬ 
ral tribes, have four shares, or three, or two, or one; the children of a 
Kshatriya have three portions, or two, or one; and those of a Vaicyf* 
take two parts, or one ”§ 


ANNOTATIONS. 

Pronounced to be a smj la Manu’s text, (§ 9.) Balaoi-bbatj-a. 

13. Who has uo compeer.] Who is independent of control , Bdlam-bhatta. 

This commentator treats Asah&ya. as an epithet of the author next named (Medhci 
♦) The word occurs, however, as a proper name in. the Vivada-ratnakara, in com- 
ticig on a passage of Manu (9. 165.) The meaning may be that /' the opinion pi 
uiya, Mednahtbi, and the rest is accurate: not that of Bharuciii*’ 


* Mlam-bhaffa. 

;f Suction 2i § I 












2. Under the sanction of the law,* instances do occur of a,, Br&li- 
mana having four wives; a Kshatriya, three; and a 
c > Explanation Vaiijya, two : but a one, In such, cases, the 

o f H; A ' ,x " sons of a B.r£hmana, bom to him by women of the. se¬ 

veral tribes, shall have four.shares,, three, two, or one, in the order of 
these tribes. 

' 8 . The several tribes (vamagas.)] Women of the different classes 

3. Etymology the sacerdotal and the rest; are here signified by the 

of a term contain- word tribe (v&rna.) The termination <jas, subjoined 
vt hi it to a noun in the singular number and locative os' other 

case, hears a distributive sense, conformably with the grammatical, 
rule.f 

4. The gleaning here expressed is this : The sons of a Brfihmapa," 

4. Distribution V a Brahmani woman, take four shares apiece : his 
among the sons ox sons by a Kshatriya wife, receive three shares each • 
a Brcilima^a. by a Vaioy3 woman, two ; by a Q6dr£, one, 

5. The sons of a Kshatriya, born to him by women of the se veral 
5/ Among the tribes, (for that is here understood,) have three shares, 

sons of a or two, or one, in the order of the tribes : that is, the 

sons of a Kshatriya man, by a Kshatriy^ woman, take 
three shares each ; by a Vahjyfi woman, two; by a Qdartf wife, on a 

(). The sons of a Vby women of the several tribes, (for 
.0. Among the he ** e > again, the same term is. xmderstood,) have tvvo 
sons of a Vai|;y4. shares, or one, in the order of the classes ; that is, the 
sons of a Vai$y& man, by a Vai^ya woman, take two 
shares apiece; by a Qudra woman, one, 

7. Since a man of the servile tribe cannot have a sop of different 
7 Among the class from his own, because one wife only is allowed 
sons of a fu|ira. to him, (for “ a £&dr& woman only must be the wife 

of a Qddra man;”|) partition among his children hikes 
place in the manner beforementioned. 


ANNOTATIONS. 

Mebhitithi is a celebrated commentator on Manu: and his exposition of Manu’s 
text (§ 9.) agrees with the author’s explanation of Yajfiavalhya’s (§ 5.) 

Bharuchi, an ancient author, probably maintained the opinion and interpretation 
which are refuted in the present Section. 

2, 'Under the sanction of the law.] The initial words of a passage of Yajrmvalkya 
(1. 57) are cited in tho text? for tiro sanction of the practice here noticed. 

3. Conformably with the grammatical rule.] The author quotes a rule of gram^ 
Xns"' - Tanini, 5. 4. 43.) 

.' In the manner beforeimnitionccL] As directed by the texts above cited, 
(Yajfiav/a-ya, 2.115. and 118. Vide Sect. 2. and 3.) Subodllini. 


* JSjSartOlcyft, 1,.S7„ 

| Maniq 3,13, 


f Papinq 5. 4. 43, 
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8. ' Although no restriction be specified in the text (§ I.), it must 
8 T nnd vc *e'- be understood to relate to property other than hind 

ed hi '4ft is eicia" Stained by the acceptance of a gift. For it is declar- 
sively taken by ed [by Yihaspati*] K Land obtained by acceptance of 
the Brahmanfa donation,- must, not be given to the son of a Kshatriyfi 
s°n : as directed or 0 p} ier -wife of inferior tribe : even though his father 
>y xi'iMptiL give it to him, the son of the Br^hmani may resume 
it; when Iris father is dead ” 

9. Since acceptance of donation is here expressly stated, landob- 
i). Acquired by tained by purchase or similar means appertains also 

other means, as to the son of a KshatriyS or other inferior woman, 
pureiiastj, &i, it is p or the son by a Cudr6 woman is specially excepted 
(« The son, begotten on a 

and Vh%6; but o4 a twice-born class, is not entitled to a share ot 
not by the Vudrd’s land/'f) Now, if land acquired by purchase and 
S0Ih milar means did not belong to the sons of a KsliatriyA 

or Yai^ya wifo, the special exception of a son by a Qudr& woman 
would be impertinent. 

10. But the following text. “ The son of a BrShmana, a Ksha- 
10 T1]e entire triya, or a Vaitjya, by a woman of the servile class, 

ckciusioa of the shall not share the inheritance \ whsttevei his lathei 
sou by a £udr& may give him, let that only be his property re¬ 
woman, as ordain- relates to the case where something, however inconsid- 
cd by Manu, sup- era y e> has been given by the father, in his life-time, 
fohOTo’bcefb? to Ws sou by a ^fidrS woman. But, if no affection- 
stowed on him by ate gift have been bestowed on him by his lather, he 
his'father. participates for a single share [of the moveables]. 

Eiso he shares Thus there is nothing contradictory, 
the moveables. 


* Bfdam-bhatfca supplies the author’s name, 
t Tius also is a passage of YikaspatL See Jimuta-v&haaa, Cb. 0. § 
J Manu, 9,155. 
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SECTION IX, 


Distribution of effects discovered after partition, 


1. Something'is here added respecting the residue after a general 
1. Ydjfiavaikya distribution of the estate. “ Effects, which, have been 
withheld by one co-heir from another, and which are 
discovered after the separation, let them again divide 
in equal shares: this is a settled rule.”* 


directs the distri¬ 
bution of goods 
which were with¬ 
held from parti¬ 
tion. 


What had been withheld by co-parceners from each other, and 
When dis- was ftDt known at the time of dividing the aggregate 

•Ml Air Slim?] ill nmvil nitAr\AnliA«rt ZL 


covered, they shall 
he divided* 


estate, they shall divide in equal proportions, when it 
is discovered after the partition of the patrimony. 
Such is the settled rule or maxim of the law. 

3. Here, by saying “ in equal shares” the author forbids parti- 
3. In equal tion with deductions. By saying “ let them divide,” 


shares, by all the 
co-heirs. 

4. The embez¬ 
zlement was an 
offence. 


he shows, that the goods shall not be taken exclusively 
by the person who discovers them. 

4. Since the text is thus significant, it does not 
imply, that no offence is committed by embezzling 
the common, property. 


if committed by 
an elder brother, 
as in a passage 
of Mann ? 


5, Is it not shown by Mann to be an offence on the part of the 

15. Is it so, only brother, if he appropriate to himself the com- 

- * ■■ mon property ; and not so, on the part of younger 
brothers ? “ An eldest brother, who from avarice shall 
defraud his younger brothers, shall forfeit the honours 
_ of his primogeniture, be deprived of his [additional] 

share, and be chastised by the king. n j* 

6, That inference is not correct; for, by pronouncing such con- 
6. No. If edmi- duct criminal in an elder brother, who is independent 

ml k an elder bro- and represents the father, it is m.ore assuredly sho wn 
ther, it is so, a for- (by the argument exemplified in the loaf and staff) 
brother ay0Un8eir to be criminal in younger brothers, who are subject 


ANNOTATIONS. 

& By the argument exemplified in the loaf and staff.] If a staff, to which a loaf 
is attached, be taken away by thieves, it is inferred, that assuredly the loaf also has 
been stolen by them.| So, in the case under consideration, if the eldest who is inde¬ 
pendent and represents the father, be criminal for withholding the goods, the same may 
surely be affirmed con'eeroing the rest, if they do so. Subodhinl 


* YAjfimlkya, 2, 127- f Maim, 9. 213. 

$ See Jimuta-vahana, 2. 26* & 3.1. 15, 











ma * -who deprives an heir of his right share, he does cer¬ 

tainly destroy; or, if he destroy not him, lie destroys his son, or else 
his gr&ndson/’f 

7. Whoever debars, or excludes, from participation, an. heir, or 
. 7 . Explanation P? rs(m ent ^ ecI to a share, and does not yield to him 
of that passage. due allotment; he, being thus debarred of his 

share, destroys or annihilates that person who so de¬ 
bars him of his right: or, if he do not immediately destroy him, he 
destroys his son or his grandson. 

8 . Embezzle- 8 . It is thus pronounced to be criminal in any 
ment of common person to withhold common property, without any 
property is crrnb distinction of eldest for youngest.] 
mil in aiiy person. u J 

'9, The use of 9. It is argued, that blame is not incurred by 
one , wh + ? tak f. m J°?§ thinking them his own, 
to do so, is ar^a- Pder the notion, that the common property apper- 
ed to be innocent, tains also to him. 

10 . That is wrong. He does incur blame : for, though he took 

10 . But still it thinking it his own, still he has taken the pro- 
th :i offeu.ee is com- perty of another person, contrary to the injunction 

which forbids his so doing. 

11. As in answer to a proposed solution of a difficulty u If an 

11. An illns- oblation of green kidney beansj be not procurable, 

Ration from the and black kidney beans§ be used in their stead, by 
Mimanscl reason of the resemblance, the maxim, which prohibits 

the employment of these in sacrifices, is not applicable, because they 
wore used by mistake for ground particles of green kidney beans it 
is on the contrary maintained, as the right opinion, that, ‘ although 
the ground particles of green kidney beans be taken as being unfor¬ 
bidden, still the ground particles of black kidney beans are also actu¬ 
ally employed: and the prohibitory command is consequently applica¬ 
ble in this case/ 


ANNOTATIONS. 

11. As in answer to a proposed solution.] The author here adduces an example 
of reasoning from the Minunsa, in the 6th book (Adhy&ya,) 3d section (pdda) and 6th 
topic (Aclhikarana.) Subodhinl. 

The black kidney bean, with certain other kinds of grain, is declared by a passage 
of the Veda unlit to be used at sacrifices. An oblation of green kidney beans, by ano¬ 
ther passage of the same, is directed to be made on certain occasions. If then the 
green sort be not procurable, may the black kind be used in. its stead ? The solution 


* Balam-bliafia. f A passage of the Veda, as observed by Balam-bhatta. 

f Mudga: Plraseolus Mungo; green kidney beans, 

§ Masha'.^Phaseolus Max, y. rad i at us ; black kidney beans. 
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. Therefore. it is establislied; both from tho letter vof the law 
n, Conclusion. and from reasoning, that ail offence is committed by 
taking common property. 


SECTION X* 


Rights of the Bvydmiishyayana or son of two fathers. 


L Intending to propound a special allotment for the Dvyamimli- 

1. The issue of (or son of two fathers,)' the author previously 

one’ by the wife describes that relation. “ A son, begotten by one, who 
of another, is heir has no male issue, on the wife of another man, under 
to both. a legal appointment, is lawfully heir, and giver of 

funeral oblations, to both fathers.* 

2. A son, procreated by the husband's brother or other person 

2. Interprets,- (having no male issue), on the wife of another man, 

tio'n of YAjnaval- with authority from venerable persons, in the manner 
kya’s text. before ordained, is heir of both the natural father and 

the wife’s husband : he is successor to their estates, and giver $1 obla¬ 
tions to them, according to law. 

&. The meaning of this is m follows. If the husband’s brother* 

3 partner ex- or °^ er person, duly authorized, and being himself 
plaruition of it. destitute of male issue, proceed to an intercourse with 
the wife of a childless man, for the sake of raising 
issue both for himself and for the other; the son, whom he so begets, 
is the child of two fathers and denominated Dvyamushyayana. lie is 
heir to both, and offers funeral oblations to their manes. 


ANNOTATIONS. 

first proposed is, that the black sort may be substituted for the green kind, in like man ¬ 
ner as wild rice is used in place of the cultivated sort; and, in answer to the argument 
drawn from the special prohibition, it is pretended, that the prohibition holds against 
the use of the black kidney bean as such, and not against its use when ground particles 
of this and other sorts are taken with particles of green kidney beans as being unfoi- 
bidden. But the correct and demonstrated opinion is, that the black kind is altogether 
unlit to be used at sacrifices, being expressly prohibited; its particles, therefore, al¬ 
though intermixed with other sorts, are to be avoided ; and for this reason they must 
not be used as a substitute for the other kind. Subodhinl and Balam-bhafcta. 

1, Dryamushydyana, or son of two fathers.] As here described, the Dvyamnsh- 
y.'iyana is restricted to one description of adoptive son^ the Kshetraja or son of the 
wife*, but the term is applicable to any adopted son retaining his filial relation to his 
natural father with his acquired relation to his adoptive parent. See Sect. 11. § 32. 

2. In the manner before ordained,] The initial words of another passage of Yaj- 
jnavalkya are here cited. It is as follows: u Let the husband’s brother, or a kinsman 
near or remote, having been authorized by venerable persons, and being anointed with 
butter, approach the childless wife at proper seasons, until she become pregnant. lie, 
who approaches her in any other mode, is degraded from Ins tribe. A chili begotten 
in that mode, is the husband’s son, denominated (kshefcraja) son of the wife.”f 

* Ytijfiavalkya, % 128. f Yajnavalkya, L 69-70. 
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4. Bui, if one, who Has male issue, being so authorized, have in¬ 


tercourse wi t! r. the wife for the sake of raising up issue 
to her husband only; the child, so begotten by him, 
is son of the husband, not of the natural father: and, 
by this restriction, he is not heir of his natural father, 
nor qualified to present funeral oblations to his manes. 
It is so declared by Manu : “The owners of the seed 
and of the soil may be considered as joint owners of 
the crop, which they agree, by special compact, in consideration of the 
seed, to divide between them.”* 


1. But, if the 
natural fatlaoi: 
have other male 
issue, the child 
is son of the hus¬ 
band only ; as ap¬ 
pears front a pas¬ 
sage of Mann. 


5. By special compact.] When the field is delivered by the 
Exposition 0WIier of the so j l to the owner of the seed, on an 

of the tex t ° agreement in this form, “ let the crop, which will be 
here produced, belong to us boththen the owners' 
berth of the soil and of the seed are considered by mighty sages as 
sharers or proprietors of the crop produced in that ground. 

6 . So [the same author.] “ Unless there be a. special agreement 

6. Another pas- between the ov/ners of the land and of the seed, the 

sage of the same fruit belongs clearly to the land-owner; for the soil is 
author. more important than the seed.”-)- 

7. But produce, raised in another’s ground, without stipulating 

7 . If there be for the cro P> or without a special agreement that it 

no /stipulation, . ~ 

the child belongs 
to the mother's 
husband. 


shall belong to both, appertains to the owner of the 
ground: for the receptacle is more important than the 
seed; as is observed in the case of cows, mares and 
the rest. 

8 . Here, however, the commission for raising up Issue is relative 
to a woman who was only betrothed, since any other 
such appointment is forbidden by Manu. For, after 
thus premising a commission, “ On failure of issue, the 
desired offspring may be procreated, either by his bro¬ 
ther or some other kinsman, on the wife who has been 
duly authorized: anointed with liquid butter, silent, 
in the night, let the kinsman, thus appointed, beget 
one son, but a second by no means, on the widow [or childless wife ;]”£ 
Manu has himself prohibited the practice: “By regenerate men, no 
widow must be authorized to conceive by any other : for they, who 
authorize her to conceive by any other, violate the primeval law. Such 
a commission is no where mentioned in the nuptial prayers; nor is the 


8. The com¬ 
mission to raise 
up issue is re¬ 
stricted to an af¬ 
fianced wife*, as 
appears from a 
comparison of 
passages of Manu. 


ANNOTATIONS. 

S. The commission is relative to a woman who was only betrothed.] The 

* * ■* - * • • • 

show, that,. 

actual ceiebiafion o. «uo uaiuaw a* HSl uispusiu ui per miner »aj ut; givtni in 

marriage to another husband. It is unnecessary to go into bis explanation of the pas¬ 
sages cited in the text, in support of another opinion. 



* Maim, 0. 53. 


t Menu;, 9, 52, 


% Manu, 0.1 3 .- 60 , 
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marriage of widows noticed in laws concerning wedlock. This prac¬ 
tice, fit only for cattle, and reprehended by learned priests, was intro¬ 
duced among men, while Vena had sovereign sway. He, possessing 
the whole earth, and therefore eminent among royal saints, gave rise 
to a confusion of tribes, when his intellect was overcome by passion. 
Since his time, the virtuous censure that man, who, through delusion 
of mind, authorizes a widow to have intercourse for the sake of 'pro- 
geny, 


?>#• 


9. An option 
must not be in¬ 
ferred from the 
injunction con¬ 
trasted with, the 
prohibition: 

if or Mann en¬ 
joins continence 
to a widow. 


9. Nor is an option to he assumed from the [contrast, of] precept 
and prohibition. Since they, who authorize the prac¬ 
tice, are expressly censured: and disloyalty is strongly 
reprobated in speaking of the duties of women ; and 
continence is no less praised. This, Manu has shown : 
"Let the: faithful wife emaciate her body by living 
voluntarily on pure flowers, roots, and fruits'; but lot 
her not, when her lord is deceased, even pronounce 
the name of another man. Let her continue till death 

forgiving all injuries, performing harsh duties, avoiding every sensual 
pleasure, and cheerfully practising the incomparable rules of virtue, 
which have been followed by such women, as were devoted to one 
only husband. Many thousands of Br&hmanas, having avoided sen¬ 
suality from their early youth, and having left no issue in their fami¬ 
lies, have ascended nevertheless to heaven; and, like those abstemi¬ 
ous men, a virtuous wife ascends to heaven, though she have no child, 
if, after the decease of her lord, she devote herself to pious austerity : 
but a widow, Who, from a wish to bear children, slights her deceased 
husband, brings disgrace on herself here below, and shall be excluded 
from the abode of her lord Thus the legislature has forbidden the 
recourse of a widow or wife to another man, even for the sake of pro¬ 
geny. Therefore it is not right to deduce an option from the injunc¬ 
tion contrasted with the prohibition. 

10. The authorizing of a woman sanctified by marriage, [to raise 
M e fljf' is$ue to her husband by another man,] being thus 

ana * x«* prohibited, what then is a lawful commission [ to raise 
up issue ?] The same author explains it: “ The damsel, 
whose husband shall die after troth verbally plighted, 
his brother shall take in marriage according to this 
rule ; having espoused her in due form, she being clad 
in a white robe?, and pure in her conduct, let him pri- 


plains the occa- 
*. sion on which she 
may be authoriz¬ 
ed to raise _ up 
issue to her hus¬ 
band. 


vately approach her once in each proper season, until issue be had. 


1 * 


ANNOTATIONS, 


9. It is net right to deduce an option.] For an option is inferred in the ease of 
equal-tilings ; but here a censure is passed on those persons, who authome such a 
practice, and none upon those who forbid it. The injimetiem and the prohibition are 
consequently not equal; and therefore an option is not inferred. SubodkmL 


* Maui., 9. -fe„ f Manu, 5, 157-^161, 


i Manu, 9. 69- 


*70, 
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11 It appears from, this passage, that he, to whom a damsel was 
. ' ' . . verbally given, is ner lmsbai.pl without a formal ac~ 

tiorMjf the texi a " ceptance on liis part. If he die, his own brother of 
the whole blood, whether elder or younger, shall es¬ 
pouse dr take in marriage the widow. “ In due form/’ or as directed 
by law, <f having espoused” or wedded her, and " according to this 
rule,” namely with an inunction of clarified butter and with restraint 
of voice, &c. let him “privately” or in secret, “approach her, clad in a 
white robe, and pure in her conduct,” that is, restraining her mind, 
speech and gesture, “ once” at a time, until pregnancy ensue; 


12. The inter¬ 
course of the 
widow with her 
husbands kins* 
.matt is a nominal 
marriage. 

13. The issue 
belongs to the 
husband; or, by 

serial agreement, 
to both. 


13.. These espousals are nominal, and a mere part 
of. the form in which art authorized widow shall be 
approached ; like the inunction of clarified butter and 
so forth. They do not indicate her becoming the 
wedded wife of her brother-in-law, 

13. Therefore the offspring, produced by that 
intercourse, appertains to the original husband, not to 
the brother-in-law. But, by special agreement^), the 
issue may belong to both. 


ANNOTATIONS. 


18 , TkpM espousals are nominal] The notion is this : as an inunction of clarifi¬ 
ed .butter, and other observances, are prescribed as mere forms, in approaching an au¬ 
thorised .widow;’so these espousals are a mere part of that intercourse, and not a prin¬ 
cipal and substantive act, whence the parties might be supposed to become a married 
couple. Subodhinl and Baiam-bhatta. 

]?or the woman cannot become a lawful wedded wife, being twice-married. Balam- 
bhatjra. 

13. Therefore the offspring, &c-] The child is not a legitimate son (auras*) of 
both parents ; but is (kshefcraja) son of the soil or wife, and appertains to the husband 
or owner of the soil, provided no agreement were made to this effect: * the offspring, 
l iere produced, shall belong to us both/ Bat, if such a stipulation exist, he is son of 
both. Subodhinl and Balam-bhatfa. 

He is not legitimate son (aurasa) of the natural father, but similar to a legitimate 
son; as will be made evident in the sequel.* Balana-bhatta. 


* Vide Sect. 11. § *1 


(a) See 1 Strange, H. L. S3.— 
v 1 ' 
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SECTION XL 


Nou# 6// hhik and hi/ ad 


ov, 


1. Sons by birth 
apd by adoption 
are described by 
Yainavalkya. 

1st. The legit i- 
mate sou. 

SM.’ Son of an 
appointed daugh¬ 
ter. 

3n’L Bern of the 
wife. 

4f h. Son of hid- 

5th. Son of an 
umaariiod Ionian. 

Oth. Son of a 
t wice married wo* 
mmi.. 

7th. Son given. 

8th. Son bought. 

0th. Son made. 

. iOflu Son .self- 
given. 

1J Ur. Son of a 
pregnant bride* 
i^ih. Son de¬ 
serted. 


1. A distribution of shares, among sons equal! or 
unequal in class, has been explained. Next, intending 
to show the rale of succession among spns principal 
and secondary, the author previously describes them., 
“ The legitimate son is one procreated on the lawful 
wedded wife. Equal to him is the son of an appointed 
daughter. The son of the wife is one begotten on a 
wife by a kinsman of her husband, or by some other 
relative. One, secretly produced in the house, is a son. 
of hidden origin. A damsel's child is one born of an 
unmarried woman; he is considered as son of his ma ¬ 
ternal gmudsire. A child, begotten on a woman whose 
[first] marriage had not been consummated, or on one 
who had been deflowered [before marriage], is called 
the son of a twice-married woman. He, whom his fa¬ 
ther or his mother give for adoption, shall be consi¬ 
dered as a son given. A son bought is one who waa 
sold by his father and mother. A son made is one 
adopted by man himself. One, who gives himself is 
self-given. A child accepted, while yet in the wontb, 
is one received with a bride. He, who is taken for 
adoption, having been forsaken by his parents, is a 
deserted son 


1 The issue of the breast (uras) is a legitimate son (aurasa) . 
2 Exposition He is one bom of a legal wife. A woman of equal 
bribe.; text. tribe (a), espoused in lawful wedlock, is a legal wife; 

Legitimate son. and a son, begotten [by her husband]* { on her, 
true and legitimate son; and is chief in rank. 


is a 


ANNOTATIONS. 


1. Son of his maternal grandsire.] In the numerous quotations of this passage, 
some read sutaft “ son,” others sm.rtah “ called,” and others again inatafi " considered/" 
The . ciise is not materially affected by these differences; as either term, being not ex¬ 
pressed must be understood. 

2. A son, begotten on a woman of equal tribe.] In fact it is not to be so under¬ 
stood'* Tor it contradicts the author’s own doctrine;■ since he includes the Mfirdh&ya- 
sikta and others, born in the direct order of the tribes, among legitimate issue (§ 41.) 
Tlu-y are not sons begotten on a woman of equal tribe : and, if issue by women of. dif¬ 
ferent Iriks be not deemed legitimate; being considered as born of wives whom if was 

* ^nIvSy^Tl.29—133. 

f B&am-bbafta directs this to be supplied in ‘conformity with passages of Yiahn.u 


(15, 2.) and Manu (£>. l(3t>.) 


(.;*) Sec I Strange, H. L. 40 .—Ed 
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3. Son of an 
appointed daugh¬ 
ter, described by 
Vaaiabi.ha; and 
daughter appoint¬ 
ed to bo a, son; 
as also described 
by Viisistulm 


The sou of an appointed daughter (juitrikd-putra) is equal to 


him ; that is equal to the legitimate son. The term 
signifies son of a daughter. Accordingly he is equal 
to the legitimate son; "as. described "by. Yasishtha : 
,s This damsel, who has no brother, .1 will gi ve unto 
thee, decked with ornaments: the son, who may be 
bom of hei*, shall be my son.Or that form may 
signify a daughter becoming by special appointment a 
son. Still she is only similar to a legitimate son; for she derives more 
irom the mother than from the lather. Accordingly she is mentioned 
by Y aVushtha m a son, but as third in rank: “ The appointed daughter 
is considered to be the third description of sons/’f- 

ANNOTATIONS. 

«of lawful to marry, then it might follow, that other persons would take (be heritage, 
although suck sous existed. Hence the mention of a wife equal by tribe intends only 
thy. prifferabiencss [of her or her offspring ;] and the restriction, that she be a lawful 
Wlfc > excludes the kshetraja or issue of the soil, and ilie rest. ATramitrodaya- 

the son by. a woman of equal tribe espoused in any of the irregular forms of mar- 
page ( a sura, &c.) is a legitimate son : and the, sons of a Ikahmana, by wives, espoused 
m the direct order of the classes (Kshatriya, &c), denominated the Mordk&vasikta, the 
Ambashthft, and the Parana or Nishada ; and the sous of a Kshatriya by wives of 
tho V aieyu or Ipudra tribe, named the Mabishya and the Ugra; and the son of a YalcyA 
by a (fJndvd woman, called the Kararia; arc all legitimate sons. Vieveevara-bha^r, "in 
the Aladana-Parijata- 

.By the term “ lawful” is excluded a woman espoused by. one to whom such mam- 
*8® was P°t permitted : therefore the sons by women of superior tribe are not legiti¬ 
mate j [Sec 1 Mori. Dig. 310.— -Ed. j and, for this purpose, the word “.lawful-- Jnm 
n.eu lutioduced into the text .(§ 1.) A lawful wife tor a man of a regenerate tribe is h 
woman of Wbfe ;Tmd, for a ?udra mao, a 9«'drA woman. [See.A. A 

-V* - Mao. II. C, Rep. 478— tid. j For want of a wife of preferable des¬ 

cription, one analogous is allowed. Consequently it is riot .indispensable, that the wife 
■ 0 °‘ 1,10 Preferable description. Even, a (/iidra woman may be. the wife of a regem - 
rale man ; and her issue is legitimate, as will be shown. Balnm-bhatfta. [See 7 Moo 
L A. Lu t 34.— M.j 

3. Equal to the legitimate sou.] The daughter appointed to he a son, and the 
fcon ot un. appointed daughter, are either of them equal to the legitimate son. Yiave- 
qvara m the Madana Parijata. 

Since the son of an appointed daughter is son of legitimate, female issue, therefore 
he is equal to a legitimate son : blit he is not literally a legitimate son, beiim one re¬ 
move distant. Viqve^vara in the Subodhiui. 

Or that term may signify, ,&e.] ft may signify a daughter who become:, by appoint- 
! Yieri » 11 S P U 7 Biaf. is, who is put in place of a son. Although she be imtirnatk voL be¬ 
ing female, she is merely equal to a son. Yiramitrodaya. 

“ Equal to him,” equal to the legitimate son, is the putrika-putra or daughter a > 
pom Bui to be a son : for, since all the terms of the definition, 'of a legitimate’sow tv.. 
ccptiiig sex, are applicable to her, she is similar to him. Apar&rke. 

. . T} [; 5 * of four descriptions. The first is the daughter appointed to 

be a son. She is so by a stipulation to that effect The next is her. son, lie obtains 
0t ‘* 0n 0t aa a fP°i 5ltcd daughter/ without any special compact. 
In. distmctum, however, occurs: he is mt in place of n son, but in place of a soiiYs 
i i t,* 8 $ s . sou * Accordingly lie is described as a daughters sou in the 

? n *****unto a son ; as Pihchetasa 
V, & 1 A <>ifspriog m iermed son ot an appointed- daughter : ho offers funeral 

10 ,u !UIlb 0 116 nmterrKd gnuHllathers and to the paternal graudsires. There h no dit- 


- ViisbMha. 17 . !(>., 


f Yasishtha, 17, 3.4 










4. Son of two 
fathers, (Sect 10.) 


is 
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4, Tiie sou of two 'fathers' (dvydmushy^yana)^ 
inferior to the natural father’s legitimate son, be- 

cause he is produced in another’s soil. 

5, A. child, begotten by another person, namely 
by a kinsman, or by a brother of the husband, is a 
w ife’s son (kshetraja). 

6. The son of hidden origin, (gudhaja) is one secretly brought 
0. 8ou of l,id> : ^ or ^ 1 in the husband’s house. By excluding..the case 
den origin. of a child, begotten by a man of inferior or superior 

trifee, this must be restricted to an instance where it 


Son of the 


wire. 


ANNOTATIONS, 

ferenec between a son's son and a daughter’s son in respect of benefits conferred/’ The 
third description of son of an appointed daughter is the child-born of a daughter who 
was given in marriage with an express stipulation in this form “ the (Mid, who shall be 
born of her, shall be mine for the purpose of performing iny obsequies, 5 ’} He apper¬ 
tains to his maternal grandfather as an adopted son. The fourth is a child horn of a 
daughter who was given in marriage with a stipulation in this form : “ The child, who 
shall be born of her, shall perform the obsequies of both.” He belongs, as a son, both 
to his natural grandfather and to his maternal grandfather. But, in the case where rim 
was in, thought selected for an appointed daughter,}* she is so without, a compact, and 
merely by an act of the mind. HemadrL 

The son of the appointed daughter belongs in general only to the maternal grand¬ 
father : but, by special compact, to the natural father also. Thus lama says-: “ Let 
the son of an appointed daughter perforin the obsequies of his maternal ancestors ex¬ 
clusively ; but, if he succeed to the property of both, let him perform the obsequies' of 
both.” Accordingly this child also is denominated dvyamusiiyayam or son of ty/6 fa¬ 
thers. B&lam-bbajpa. 

<f The appointed daughter js the third description of, sons;”] “ Tor she, who has 
no brother, reverts to her male ancestors and obtains a renewed filiation.” Yasishtha.j* 

The adopted daughter is counted by Vasishtha as the third : not by Yainavalkyar 
SnbodiiinL 

Mitra-miqra reads second instead of third; against the authority of the institutes 
and of every compiler who lias cited this passage. 

4. Is inferior to the legitimate sou-] He is similar to the son of the body, lift- 
tainbhatta. 

Is not the son of two fathers the offspring of his natural father ? Is he then a ie 
gitimate son ? or one or other of the various descriptions of adoptive and secondary 
sons ? Anticipating this question, the author says : “ He is not aifferait from him 
he is equal, to a son of the body .. Sabodhini. 

The commentary last cited reads avieishfa ‘not different’ instead of apaktshfe* in¬ 
ferior.’ Both readings are noticed by B&lam-bhatb. 

.5, A child, begotten by another person,-is a wife’s sou.] There arc two 

descriptions of kshetraja or wife’s soil $ the first of them is son of both father (dvipi- 
u kn;) the other is adopted son of the wife’s husband. Viramitroclaya. 

A son begotten, under a formal authority, by a kinsman being of equal class, or by 
another relative, is a wife’s son. Vigveqvara in the* Madana-Parijata. 

6; He must belong to the same tribe.] A child secretly conceived by a woman, 
in her husband’s house,* from a man of the same tribe, bat concerning whom it, is not 
(‘hrtamly known who the individual was, is named a son of concealed origin. The 
ignorance ax to the particular person must be the husband’s, not the wife’s ; and the 
knowledge of hh equality in tribe may be obtained through her; for surely she must 


* Vido Beet. 10. 

} Mann, 0. 138. 


f Mann, 9. 187- 
$ Varishplio, 17* 15, 
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in not ascertained who is the fiither, but it is 'certain that he must be¬ 
long to the same tribe. 

7. A damsels eluhl (kAnlna) is the oftspring of an immarried 
7. Sok of an woman by a man. of equal class (as restricted .ii\ the 
ihimamed wo- preceding instance) :• and he is son of his maternal 
man described grandfather, provided she be immarried and abide in 
hy Mann. her fathers house. But, if she be married, the child 

becomes son of her husband. So Maim intimates ; “ .A son, whom a 
damsel conceives secretly in the house of .tier fattier, is considered as 
the- son of her husband, and denominated a damsel’s son, as being bom 
of an unmarried woman.’ 7 * 


ANNOTATIONS. 

know who he is. But, if she really do not know In's tribe, having been secretly violated 
by a stranger [in a dark night,fj then the child hears the name of a son of hidden 
origin, but is not so it a son as the one before described. YiQve^vara in the Maditna- 
Parijata. 

in such circumstances, the child must be abandoned, say others. TkUamddjatfca. 

Since the natural father is not known, the child belongs to the same tribe with his 
mother. But, if there be a suspicion, that he was begotten By a man of inferior tube, 
he is contemned. Vacliespati mhjra in the fraddha-chintiimani. 

A son, who is born of the wife, and concerning whom it is not certainly known 
who is the natural father, is adoptive son of the mother’s husband, and called son of 
concealed origin. Being son of the adoptive father’s own wife and begotten on her by 
another man, lie is similar to the sou of the wife, and therefore described after him. 
Apararka. 

7. By a man of equal class.] As the son before described must be one begotten 
by a man of like tribe, so must this, son also be the offspring,of a man of equal class. 
“ Damsel” does not here signify unmarried only: for, even with that import, the term 
is frequently used in the sense of f unconnected with man. 3 But it signifies a woman 
with whom a regularmarriage lias not. been consummated. Balam-bhatta. 

The meaning of the passage of the Mitakshard is this : f< Unmarried” signifies one, 
whose nuptials have not been commenced ; “ married,” whose nuptials are begun. The 
affix here implies an act begun and not past. Tor a child begotten by a paramour alike 
in class, on a woman whose marriage is complete, i.s a son of concealed origin. Yiumi- 
trodaya. 

The child, born of an unmarried woman, is denominated son of a damsel; and is 
considered by Mann and the vestas son of his maternal grandUither. Being produced 
in a soil which in some measure appertains to him, namely his daughter, the child is si¬ 
milar to the son of concealed origin, and is therefore mentioned by Aajmvalkya next 
after him., Apararka. 

If the maternal grandfather have no male issue, then the damsel’s son is deemed 
his soil ; if he have issue, then the child is son of the huso and. It both be childless, 
he is adoptive son of both Parijata cited in the Batu&kara and (^uddhi-viveka. 

If either of them be destitute of male issue, the child is his son ; but, if both be so, 
the child is son of both. BAlarn-bhatta. 

So IManu intimates.] The meaning of the passage cited from Manu is as follows: 
a young woman, betrothed, but \riiose nuptials have not been completed ; and who is 
consequently a maiden,.since she is nob yet become the wife of her inteudea husband a 
sou (we say) borne by such a damsel is denominated a damsel’s child, and is Considered 
as son of the bridegroom ; that is, of the person by whom she is espoused. According¬ 
ly the condition “in the house of her father” impertinent as an explanatory phrase : lor, 
after marriage, she inhabits the house of her husband. Viramitrodaya. 


* Manu, 1). 172 


-i Ihilam bliafcta; 
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woman twceAimmeti is one begotten- by a 
5 . m\i oi a «.uv.jl v* equal class, on a tAv r ice“t«iuTie<l woman, w lie- 
Uvice-nnrried wo- ther the .first marriage bad or hail not been consuin-. 
]/um - mated 

ANNOTATIONS. 

S, Whether, &c.]- : Whether- the marriage had" or had not be on consummated # by 
the first husband,.and whether she have been .forsaken by her husband iu his life time 
or be a widow. Sack is the meaning. Accordingly Vishnu so.declares : ** He, whom, 
a woman, either forsaken by her husband, or a widow, and again becoming a wife b,v 
her own choice, conceived [by a second husband,] is called the son of a woman twice* 
married ”* The child is son of the natural father : for the first husbands right to the 
woman is annulled by his death or relinquishment; and site has not been authorized to 
raise up issue to him • and she takes a second husband solely by her own choice. BA- 
lam-bhacfa. 

There are two descriptions of twice-married women : the first is a woman whoso 
marriage has not been consummated, but only contracted, and who is espoused by ano¬ 
ther man. The other is a woman who has been blemished by intercourse with a man, 
before marriage. The offspring, of such a woman is (paunar-bhava)(<*) son of a twice-mar ¬ 
ried woman. Accordingly it is so expressed iu the text. Viramitrodaya. 

c ‘ A woman, whose marriage had not been consummated, and who is again espous¬ 
ed, is a twiee-mamed woman. So is she, who had previous intercourse with another 
man, though she be not actually married a second time/* Visimu.f 

A. child begotten “ on a woman, whose [first] marriage had not been consummat¬ 
ed ' on the wife of an. impotent man or the like, whether she have become a widow or 
not; or on his own wife “ who had been deflowered who had been enjoy ed by strangers, 
and who is taken back,and again espoused * the child (we say) begotten ou such » woman, 
is called ‘ son by a woman twice-married/ The twice-married woman has been described 
in the first book [of Yajnavalkya’s Institutes.] Apavarka. 

u Wire ther a virgin or deflowered, she who is again espoused with solemn rites, is 
a twicc-married woman : but she, who deserts her husband and through lust co-habits 
with another man of the same tribe, is a self-guided woman/’ Yajnavalkya.J 

There are two desorptions of women termed anyapurva§ or previously- .connected 
with another: namely the punarbhu or women twice-married, and the svaiyini or sell' 

. guided and unchaste woman. The twice-married woman also is of two descriptions; ac¬ 
cording as she has or has not been deflowered. She, who is uot a virgin, is blemished 
bv her intercourse with man before the nuptial ceremony : she, who is yet a virgin, is 
blemished by the repetition of the ceremony of marriage. But one, who deserts the 
husband of her youth, and through desire co-habits with another man of the same tribe, 
is a self-guided woman (svairinl.j Mitakshara.|| 

A woman, who, haying been married, whether she be yet a virgin or not, is again 
espoused in duo form by her original husband or by another, is a twice-married woman. 
She is so described by Mann : “ If she be still a virgin, or if she left her original husband 
and return to him, she may again perform the marriage ceremony with her second [or, 
in the latter case, her original] husband /’IT and by Vasislitha; “ She. who, having 
descried the husband to' whom she was married in her youth, and having co-habited with 
others, returns to his family, is a twice*married woman. Or she, who deserts a husband 
impotent, degraded, or insane, and marries another husband, or does so after the death 
of the first, is a twice-married woman.”** The repetition of the nuptial ceremony con¬ 
stitutes her a twice-married woman. But she, who learn her husband and through ric- 
sire co-habits, without marriage, with a man of the same tribe, is a self-guided' woman* 
Aparftrfca. 

* Mann, P, 175. Erroneously cited as a passage of Vishnu, t Vishnu, 15. 8.—9. 

X Yajwalkya, I. 08. § Same with parap&rvd. Bee Mauu, 5. 103, 

jj On Yajfiavalkya/L OS. f ’ Manu, 9. 170. m V.aswhJha, 17. 18.-— ih. 

{(t) See 1 Mori. Dig, 310 
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JJf. lie, who m giver?. by lm mother with her husband's consent, 

9. Son given, while her husband is absent, for incapable though 
described by present;^] or [without his assentf] after her husband's 
^ amu ( decease, or who is given by his father, or by both, be¬ 

ing* of the same class with the person to whom he is given; becomes 
his given son (dattaka.) So Mami declares : ,c He is called a son given j 
(dattrima,). whom his father or mother affectionately gives as a son, 


ANNOTATIONS. 

9. He, who is given by his mother with her husband’s consent,] Yasish.tha says 
“ -bet not, a woman either give or accept a son, unless with the assent of her husband.”*; 
Ih; had before said “ Man, produced from virile seed and uterine blood, proceeds from 
his father and. his, mother, as an effect from its cause. Therefore both his father and his 
mother have power to give, to sell, or to abandon their son.(#)§ 

Concerning the mother's authority to give away her son, when she is a widow, see 
a subsequent note. In regard to a widow’s power of adopting a son, there is much di¬ 
versity of opinions. Vaehespati micro, who is followed by the Muifchila school, main¬ 
tains that neither a woman, nor a £udra, can adopt a dattaka or given son; because the 
prescribed ceremony (§ 13) includes a sacrifice, which they are incapable of performing. 
This difficulty may be obviated by admitting a substitute for the performance of that" 
ceremony ; and accordingly adoption by a woman, under an authority from her husband, 
is allowed by writers of the other schools of law. Nanda papdita, however, in Ms trea¬ 
tise on adoption, restricts this to the case of a woman whose husband is living, since a 
widow cannot, lie observes, have her husband’s sanction to the acceptance of a son 
(In the other hand, Balam-bhafcta contends, that a woman’s right of adopting, as well as 
of giving, a son, is common to the widow and to the wife. This likewise is the opinion, 
of the author of the V y a v a hit r a - m a y u k h a : but, while be admits, that a widow may adopt 
a son without her husband’s previous authority, he requires, that she should have the 
express •sanction’of his kindred. Writers of the Ganra school, on the contrary, insist 
on a formal permission from the husband declared # m his life-time. 

Being of the same class with the person to whom he is given.] Or being given to 
a person of the same class. The two readings, (savarnaya in the dative, or savarno yah 
in the nominative,) both noticed by the commentator Balam bhatfa, give the same sense. 

'rite adopted son must hoof the same tribe with the giver or natural parent as well 
as with the adoptive parent, according to the remark of Apararka cited, with approba¬ 
tion by Nanda pandita in bis treatise on adoption. 

Becomes his given son.] The son given (dattaka or dattrima) is of two sorts ; 1st 
simple, 2d son of two fathers (dvyamushyayapa.) The first is one bestowed without any 
special compact ; the last is one given under au agreement to this: effect “ lie shall 
belong to us both.” Vyavahara-mayukha. 

“ Whom his father or mother gives.” Medh&titM reads and interprets "whom 
his father and mother give(inserting the conjunctive particle elm instead of the dis¬ 
junctive v&.) BAlam-bhatj-acondemns that reading; and infers from the disjunctive par¬ 
ticle and dual number in the text, that three cases are intended; viz;. 1st. * The mother 
may give her son for adoption with her husband’s consent, if he be. absent or incapable; 
and without it, if ho be dead or the distress be urgent, 2d. The father may give away 
hM son .without his wife’s consent, if she be dead, or insane, or otherwise incapable, but, 
avith her. consent, if she reside in her own father’s house, 3d. The father and mother 
may conjointly give away their son, if they be living together. 

“ Whom Ms father or mother affectionately gives.”] Amicably: not from avarice 
or intimidation. In the Yiramitrodaya, the word is expressly stated to be used adverbi¬ 
ally; but Balam-bhafcia considers it as an epithet of the son to he adopted, and as im¬ 
plying, that the adoption k not to be made against Irk will or without his free consent. 

* Bakm-bhafcf,a, f Balam-bliatta. ;j; Vasiahtha, 15. 4, 

I Vasistitha, 15. I—2. See 7 Moo. I. A. Ca. 201: 1 Strange, II. L. 
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being alike {by classj and in 

with water.”* 


a time of distress-:; cofliiimkig tte gift. 


10. Distress is 
requisite to justify 
a parent in giving 
away his offspring. 

H. The person 
must not be an 
only son : so Y<v 
.sishfha. 

12 . 


Kb By specifying distress, it is .intimafed, -that 
the son should not be given unless there be distress. 
This prohibition regards the giver [not the taker.f] 

11. So an only son must not be given [nor ac¬ 
cepted:!:} For Yasishtha ordains “ Let no man give 
or accept an only son,”§ 

Nor, though a numerous progeny exist, should an eldest son 
be given: for he chiefly fulfils the office of a son ; as 
is shown, by the following text. “ By the eldest son, 
as soon as born, a man becomes the father of male 
issue/' (a) |] 

13, The mode of accepting a son for adoption is propounded by 
13 The form Vasishtha: “ A person, being about to adopt a son, 
io be observed should take an uriremote kinsman or the near relation 
l:n ihfc adoption is of a .kinsman, having convened his kindred and an- 


12. Nor the eld¬ 
est son: according 
tb Maim. 


ANNOTATIONS. 


.Being alike. 7 ’] This is interpreted by Medh&fcithi as-' signifying ; alike, i;et by 
tribe, but by qualities suitable to the family : accordingly aKshatriya. or a 'person of airy 
other inferior class, may he the given son (clattaka) of a Brahuuina. 1 BtfJamhhaj^a and 
the author of the Mayukha censure this doctrine : since every other authority concurs 
in res tricting adoption to the instance of a person of the same tribe, 

19.. By specifying distress,] '“Distress” is-explained in Prakaya cited by Chao- 
dcqvani, * inability [of the natural father] to maintain his offspring.’^) Nan da pandha, 
iri iiis'treatiso on adoption,expounds it as intending the necessity for adoption arising 
from the want of issue. But Balam-bhatta rejects this, and supports the other interpre¬ 
tation ; explaining the term as signifying ‘ famine or other .calamity.*' 

This prohibition regards the giver.] If he give away his son, when in no distress, 
the blame attaches to him, not to the taker. B&iam-bhajifca* 

11. So an only son should not be given.] Nor should such a son be accepted. 
The blame attaches both to the giver and to the taker, if they do so. Edbumbhat^u, 

u Let no man give or accept an only son.”] “ For he is [destined] to continue the 
line o this ancestors” Such is the sequel of Vasishtha's text/ lkUam-bh&tta.(tf) 

13. The mode of accepting a son .... . is propounded by Yasishtha.] Raghunrm- 
danu, in the Udv&ha-taiva, lias quoted a passage from [tta’e 1 K^lika-purimL which, with 

(?/) See I Strange, H, L. 8L- - M 

(fi) In Special Appeal No, 412 o/1862 (1 Mad. XL C. Hep. 54) the Madras ; High 
Court held that the adoption of an only son was, when made, valid according to Hindu 
law; and agreed with Sir % Strange that “ with, regard to both these prohibitions res¬ 
pecting mi ; eldest and an only son, where they moat strictly apply, they arc directory. 
only; and an adoption of either, however Wameable in the giver, would nevertheless to. 
every legal purpose, be good; according to f.lie maxim of the civil law prevailing, per-" 
haps,, in nd code more t han in that pf the Hindus, factum valet gtiod fieri non debruitf' 
Sec, too, cases noted in 1 Mori. Dig. 17.~~.2fr/. 

(r) As to the validity of the adoption of an eldest son. see Reg, Appeal No.. 49 of 
1853; Mad. Sadr Doc. of 185* p. 3.. 


* Mahu, 0; 168. 
s) Yasishtha, 15. 3. 


t Subodhki and Balam-bhaK-a. 


j: Balam-bha'Ia. 
j| Miulf lb' 106 . 







described by VV nounced his intention to the king. (a) and having offered 
sishtha. a burnt offering with recitation of the holy' words, in 

the middle oi* his dwelling.”* 


ANNOTATIONS. 

the text of YasisbHm,t constitutes the groundwork of the law of adoption, as received 
by his followers, They construe the passage as an unqualified prohibition of the adoption 
of a youth or child whose age exceeds live years and especially one whose initiation m 
advanced beyond the ceremony .of tonsure. This is not admitted as a rigid maxim by 
writers in other schools of law ; and the authenticity of the passage itself, is contested 
by some, and particularly by the author of the Vyavahara inayukha, who observes t«uly, 
that it h wanting in many copies of the Kalik^purapa. Others, allowing the text to 
be genuine,'-explain it in a sense more consonant to the general practice, which permits 
the'adoption of a relation, if not of a stranger, more advanced both in. age and "in pro¬ 
gress or initiation. The following version of the passage conforms with the interpreta¬ 
tion of it given by Nanda pandifca in the Dattaka-mfmansd. (t Sons given and the rest, 
though sprung from the seed of another, yet being duly initiated [by the adopter] under 
his own family name, become sons pbf the adoptive parent.] A son, having been regu¬ 
larly initiated under the family name of his [natural] father, unto the ceremony of ton- 
sure, does not become the son of another man. When indeed the ceremony of tonsure 
and other rites of initiation are performed [by the adopter] under his own family name, 
then only can sons given and the rest be considered as issue: else they are termed 
slaves,. After their fifth year, O King, sons are not to be adopted. [But,] having taken 
a boy five years old, the adopter should first perform the sacrifice for male issue* $ 

The putreshti or sacrifice for male issue, mentioned at the close cf this passage, is 
a ceremony performed according to the instructions contained in the following text of the 
"Veda : s ‘ tie who is desirous of issue, should offer to fire parent of male offspring, an 
oblation of kneaded rice roasted upon eight potsherds; and to Indra father of male off¬ 
spring, a similar oblation of rice roasted on eleven potsherds : fire grants him progeny; 
ludra renders it old.” 

n Au unremote kinsman or the near relation of a kinsman,”] This very obscure 
passage, which is variously read and interpreted, is here translated according to the 
elaborate gloss of Nanda pandite in his treatise entitled Dattaka mlmAnsa. Yet the 
same writer in his commentary on Vishnu (15.19,), citing this passage, gives the pre¬ 
ference to -another reading (adara-baadbavam asanniktshtam eva), which bo expounds 
f one whose whole kindred dwell in a near country, and one not connected by affinity.* 
Which of these readings he has adopted in bis commentary on the MMksbara, is not 
ascertained. From a remark in the text (§ 14.), the author himself, Vijnmeqvava, ap¬ 
pears to have read and understood it differently : u Should take, in the presence of ms 
kin, one whose kinsmen are not remote.” For copies of the Mitakshai& exhibit, the 
reading, arlura-bundhav&m Bandhu-sanniktskta eva* But the commentator Bakm- 
bhatta seems to have read, as the Dattaka mimansa, bandhu-saimikrshtftm (in the ac¬ 
cusative instead of the locative ;) though he explain the terms a little differently and 
transpose them: ‘should take a kinsman nearly related {bandhusauuikxshtam), ns & 
brother’s son or the like; but, on failure of such, one whose kinsmen •vre not remote 
(adura-b&ndhavam); that is, any other person, whose father and the rest of his relations 
abide m a near country and whose family and character are consequently known.’ The 
authors of the Knl'pataru and Ratu&kara read, like the scholiast of Vishnu, adurt* ban- 
dbitvam awfc&iktslitom eva, and thus interpret the passage * should take one whose 
kinsmen^ namely his maternal uncle and the rest, are near, [and whose name and tribe, 
with other oartihuWa, can therefore? be ascertained ; or, for want of such kindred,f] 
even one whose good or bad qualities are not known, [or one whose kinsmen are nofc 
at hand; for his name and family may be ascertained by other sufficient proof,”;] 

“ Announced his intention to the king.”] lUja or king, usually signifying the 
sovereign, is here restricted, according to the remark of Narnia Paridiva, to the chief of 
<]ie town or village. 

* Vasishtba, 15. 5, j V&sishfha, 15* 1—7. See preceding quotations. 

K&Hfca-purdna. antepenult, § Yivada-Ratnfikara, Ij Vivada>Batn;ikara. 

1 Strange, H L. 94: 2 Ibid, 

; v;"7 : ' 55 1 
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•14. JSxpIann* 14. An nnrernote kinsman.] Thus the adoption of 

tiott of the text one Very.distant by country and language, is forbidden. 

, 3 5 xhe same 15. The same [ceremonial of adoption*] should 
rules applicable to be extended to the case of sons bought, seif-given, 
adoption by pur- and made [as well as that of a son desertedf ]: for 
cLtasr^ parity of reasoning requires it. 

16. The son bought (krifca) is one who was sold by his father and 
16. Son bought; mother, or by either of them : excepting as before an 
.a ea o r i b c d* by only son or an eldest one, an d supposing distress and 
Marm. * equality of tribe. As for the text of Mann, (“ He is- 

called a son bought, whom a man, for the. sake of having issue, pur¬ 
chases from his father and mother : whether the child be -equal or tm- 
equal to him/'t) & must be interpreted ‘ whether like or unlike in 
qualities not in class •: for the author concludes by saying “ This law 
is propounded by me, in regard to sons equal by class. ”§ 

17. The son made (kttrima) is one adopted by the person himselt;(o:) 
c r . who is desirous of male issue,. being enticed by the 
17 bon mat e. s q QW Q | j^oney and land, and being an orphan without 
father or mother: for, if they be living, he is subject to their control 


ANNOTATIONS. 

“ In the middle of his dwelling.”] The sequel of Vasishiha’s text is as follows. 
“ But, if doubt arise, let him set apart [without initiation and with a bare maintenance] 
like aA’bdra, one whose kindred are remote. Tor it is declared [in the Veda] Many 
saved by one.” j| 

15. The same ceremonial] Excepting, the sacrifice or burnt offering. However, 
even that is to be performed at the adoption of a sou self-given. Balam-bhatia. 

16. As for the text of Mann, &c.] ftalapini, on the other hand, expounds Y4jha ; 
valkya by Harm, and admits the inequality of tribe. 4 A child, sold by his father and 
mother, and received for adoption, is a son bought. He may be of dissimilar tribe : for 
the text [of Mann.] expresses " equal or unequal/^ Ohandeijvara quotes the following 
•discordant interpretations : “Equalbelonging to the same tribe; or, i( that be not 
practicable, one unequal, or not appertaining to the same tribe. So the Parijata;** But 
the author of the Prak&ja observes, Though the text express ‘‘unequal,” yet a child of 
a superior tribe must not be taken as a son, by a man of inferior tribe ; nor one of in¬ 
ferior class,% a roan of a higher tribe. And the words “ equal or unequal,’” as inter¬ 
preted by Medhdtbhi, arc relative to similarity in respect olqualiti.es/ff 

17. The son made.] One bereft of father and mother and belonging to the same 
tribe with the adopter,, and by him adopted, being enticed to < acquiesce by the show of 
wealtb, is a son made by adoption. Vi$veqvara in the MadanarPArijata. 

The form, to be observed, is this. At an auspicious time, the adopter of a son,, 
having bathed, addressing the person to be adopted, who has also bathed, and to whom 
he has given some acceptable chattel, says “ Be my son.” He replies ‘Tarn become thy 
sori/’ The giving of some chattel to him arises merely from custom, it is not iiepes-. 
sary to the adoption, The consent of both parties is the only, requisite; and a set form 
a speech js not essential. Budradhara in the tpuddhiviyeka^). 

. .* Subodhini. t Balaev bhaff a. J Manu, 9. 174. § I^havalkyA, 2 , 134, Vide $ 37. 

j| Yasishrha, 15. 6—7- Bipakalika on Yajuamlkya, 

Not the Madana-p&rijata, which gives the contrary interpretation. 

ff Yivada Katn&kanv, 

(«) See I Mori. Dig, &2^~Ed, \h) See l Mori. Dig. 28.— M. 
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THE MiTA'K&HAftA.'’, CHAT; I/'SEC. XL 

18, The ..son .ae]f*gi : ven. is one, who, being: bereft of father and 
, mother, or ■ abandoned ■ by them |'without’cause,^} pro- 

18, oou given. son ^s saying “ Let me .become thy son.” 

19 Sen of *t 1,9- The" son' received with a bride, is it child, 
progiiauTbnde. * who, being in the womb, is accepted when a pregnant 
bride is espoused. He becomes son of the bridegroom. 

SO. A: son deserted (apaviddha) is one, who, having been dis- 
' o k , carded by his father and mother, is taken for adop- 

td, • ' ° n tSer tion. He is son. of the taker. Here, as in every 

other instance, he must be of the same tribe with 
the. adoptive father. 


ANNOTATIONS.. 

18. The son r> elf-given ] He, who,, unsolicited,, gives himself saying “let me be¬ 
come thy son,” is called a son seif-given (svayand&tta), Apararka- 

Here nWU.ia requisite., that be belongs to the same tribe with hii adoptive father:. 
Yieve^ara in tkl Madana-Parijata, 

' < f Fie who has lost his parents, or been abandoned by them without cause, and 
offers himself to a man as his son, is called a son seif-given.” Mann.t 

Being abandoned by his father and mother without any sufficient cause, such as 
degradation from -e-lass or the like : bat merely inability to maintain him. during a dearth, 
or for a similar reason. Vlramitvodaya. 

19. The sou received with a bride.] If a woman be married while pregnant, the 
child born of that pregnancy is a son received with a,bride (aahodha :)' provided- .tli'fe 
child .were begotten by a man of equal class. Vi^ve^vara i a the Madatia-P&vijata. 

He is distinguished from the son of an unmarried damsel, because the conception 
preceded the betrothing of the mother; and from the son of concealed origin, pc.cau.sc 
the natural father is known- Then what difference is there ? for the son of the unmar¬ 
ried damsel was conceived before troth plighted. True : yet there'is a great difference,; 
flin-o one in bom before marriage, and the other after marriage. This son received 
with a bride is a son of him who takes the hand of the pregnant woman fo marriage : 
for the maternal grandfather’s right is divested by his giving away the child with the 
mother. Nauda Pai^ita in the Yaij ayauti on Vishnu. 

Since the bridegroom is specified as the adoptive father, the child does not belong 
to his natural father Although the religions ceremony of marriage do not take place 
in the case of .& pregnant woman, since a text; of law restricts the prayers of the nuu- 
jiage. ceremony to. the nuptials of virgins, and forbids their use in the instance of wo¬ 
men who are not virgins, as a-practice which has become obsolete among mankind; and 
it would be inconsistent with a passage of the 'Veda [used at,the nuptial ceremony as a 
prayerd expressing “the virgin worships the “generous in the form, of fire;” nevertheless 
ti.QU.rm u marrv” [in the text of ManuJ] in tends a religions ceremony different from 
that but- consisting-of burnt offerings, and # so forth, according to .the. remark of the 
llatnakara and the rest. Yachespati miqva in the ^racldha. chiniamard. 

20. Discarded,] Abandoned: not for any fault, but through inability to maintain 
him,, or because he was born under tbcdnffuenee of the stars ol the,scorpion s tail,§ or 
for any similar reason. Balara-bhatja. 

f Balam-bhajfa. t Mann, 9.178. % Mhnu, 9. 173. 

§‘ The birth of a son, while the moon is near the stars of Muk (the scorpion’s tail), 
is dangerous to the father’s life, according to Indian astrology; and, on this account, a 
sou born under that influe ace as exposed or abandoned, if natural affection and humanity 
do not overcome superstition and credulity. 





HINDU' LAW-BOOKS. 

21. Having premised sons chief and secondary, 
which these dif- the" author explains the order of their succession to the 
^%Ti) SO rinhTri- heritage : “ Among these, the next in order is heir 
Sicefasdeohtreiid presents funeral oblations on failure of the pre- 
by YfijWulkya. geding”* 

22. Of these twelve sons abovementxoned, on failure of the first, 
22 i n tcr . re- respectively, the next in order, as enumerated, must 

tation of the text be considered to be the giver of the funeral oblation 
or performer of obsequies, and taker of a share or 
successor to the effects. 

23. If there be a legitimate son and an appointed daughter Manu 
23. An appoint- F°P? UIlds an exception, to the seeming righ t of the 

cddaughiershares legi timate son to take the whole estate : A daughter 
with a" legitimate having been appointed, if a son be afterwards born, the 
son ; accordin'? to division of the heritage must in that case be equal: since 
a passage of Mann, there is no right of primogeniture for the woman 

24 So the allotment of a quarter share to other inferior sons, 
2i, Others have when a superior one exists, has been ordained by V a - 
a quarter of a sishtha :When a son has been adopted, if a legiti- 
share, as directed mate son be afterwards born, the given son shares a 
by Vasishbiia. fourth part ”(<&)+ Here the mention of a son given is 


ANNOTATIONS. # , 

Since that, of which there is no owner, is appropriated by seizure or occupation 
i.ho child becomes son of him, by whom he is taken. Narnia Pandita in the Vaijayan‘t 
on Vishnu. 15, 24 

22 Of these twelve sons.] The various modes of adoption, added to the legitim 
mate son by birth, raise the number of descriptions of sons to twelve, according to most 
authorities. That number is expressly affirmed by Mnnu,§ N&rada,J| Vasnsbjha^] 
Vishnu/** &c. A passage is however quoted from Devala, asserting the number of 
fifteen (VThe descriptions of sons are ten and five,”) and Vthaspati is cited; as alleging 
the authority of Mauu. for thirteen: “ Of the thirteen sons, who have been enumerated 
bv Mauu in their order, the legitimate sou and appointed daughter(£) are the cause of 
lineage. As oil is declared to be a substitute for liquid butter, so are eleven sons by 
adoption substituted for the legitimate son and appointed daughter.” N&nda Pandita, 
in bis commentary on Visbriu, observes, that ‘the number of thirteen specified by 
Vrliaspatij and that of fifteen by Devala, intend sub-divisions of the species, not dis¬ 
tinct kinds : consequently there is no contradiction ; for those sub-divisions are also in¬ 
cluded in the enumeration of twelve/ It appears, however, from a comparison of texts 
specifying the various descriptions of sons, that the exact number (as indeed is acknow¬ 
ledged by numerous com animators and compilers) is thirteen ; including the sou by a 
(pudra woman.. Vide § 30, 

23. If there be a son and an appointed daughter.] So. this passage is interpret¬ 
ed by the commentators Viqvecyara and Balam-bhafcfa.. The original is, however, am¬ 
biguous and might be explained f if there be a legitimate son and a son of an appointed 
daughter. 9 B&lain-bbatt’a remarks, that this can only happen where a legitimate son is 
born after the appointment of a daughter, 

24 So the allotment of a quarter share.] As the appointed daughter participates 
where there is a legitimate son; so do other sons likewise partake. Sftbodhinf. 

* Yiijhavalkya ,% 133. f Maim, 9, 134 J Vasishtha, 15. 8, § Mauu, 9. IbfL 

j) Narad a, *13. 44 % Vasishtha, 17. 11. m Vishnu, 141. 

(a) So held in Ayydtu Mvppamr y. NihuMti'ki 1 Mad. fl- C. Bep. 45 

{b) See l Strange, H. L 74 —Jed • 
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in 


intended for an indication of others also, as the son bought, son made 
by adoption, and [son self-given* and] the rest: for they : wi- equally 
adopted as sons. 

25, Kit)'ay ana 25, Accordingly lOtty&ypn a says, c ‘ If a legiti- 

t0 f- ie ^ niate son be bom, the rest are pronounced sharers of a 
nrorS Sv°bi part, provided they belong to the same tribe; 

*’ ~ ’ but, if they be of a different class, they are entitled to 

food and raiment only.” 


of equal class 
efae, food and 
.raiment only. 

26. The son of 
the wife, and sons 
givS, bought, 
math', self given 
and..discarded, are 
of equal class; the 
damsel**. soil, the 
sou o| hidden ori¬ 
gin, son of a 'preg¬ 
nant bride, and 
son. of a twice-mar¬ 
ried woman, are of 
inferior amk. 

• 27, 


26. “ Those who belong to the same tribe/' as 

the son of the wife, the son given and the rest [name¬ 
ly the sons bought, made, self-given and discarded,]*] 
;-hare a fourth part, if there be a true legitimate son : 
but those, who belong to a different class, as the dam- 
sets son, the son of concealed origin, the son of a preg¬ 
nant bride, and the son. by a t wice married woman, 
do not take a fourth part, if there be a legitimate son : 
but they are entitled to food and raiment only (a). 


“ Exceptionable sons, as the son of an un married damsel, a son 
of concealed origin, one received with a bride, and a son 
by a twice-married wdinan, share neither the funeral 
oblation, nor the estate." This passage cf VishnuJ 
merely denies the right of diose sons to a quarter 
share, if there be legitimate issue : but, if there be no 
legitimate son or other preferable claimant, even the 
child of an unmarried woman and the rest of the adoptive sons may suc¬ 
ceed to the whole paternal estate, under the text before cited (§ 21) 

23. Mann allots 28. “ The legitimate son is the sole heir of his 
to adopted sous, fathers estate; but, for the sake of innocence, ho 
a mere muinte- should give a maintenance to the rest ”§ This text of 


27. A passage 
of Vishnu, con¬ 
cerning these ex.- 
ceptionable sons, 
denies their par¬ 
ticipation., 


_ _ ANNOTATIONS. 

. .Til® mention of a son given.] This is according to the reading of the text as here 
cited and in the Yirarniirodaya and Kamal&kara’s Vivada-TAnd&va.' But, in the Kalpa- 
tani, .Eatnakara, Ghintamani, &c., that restrictive term is wanting: Sa chuturtha- 
bhaga-bhagi sy&t, instead of Chaturtka-bhaga-bh&gt syad dattakaB. 

25. Sharerk of a 'fourth part.] This reading is followed in the ‘Madana-Parijata, 
Vlramtedaya, &c. But the Kaipafcuru, Katnakara and other compilations read ‘ a 
third part/ Vide JlrniitawAhana. 0. 10. § 13. 

2d- Applicable to a case where adopted son (namely the son given, &c.) are dis¬ 
obedient,] It also relates to the. damsel's son and the rest: for they are declared en¬ 
titled .to food and raiment only, if there be legitimate issue; and that must be supposed 
to be founded ou the same authority with this text; but. Haim has himself mo* 
pounded a fifth or a sixth part for the son of the wife, if there be ligitimate issue ij ’ Yi- 
raimtrounya. a 

* B'liam-bhafta. ~ ~ " ~ " fsibodhinl and 

v l & j s found in the institutes of Vishnu'; but is cited from Jhaf author in the 
Madana-parijAta and Yframitrodaya, as in this place. 

§ Mann, 9. 163. |j Vide § 29. {a) See 1 Strange, g i u 
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nance: supposing Maiui. must be considered as applicable to a cage,, 
thoir Iiisubordma- where the adopted sontf (namely the son given and 

le^itiniate^on ^ ie rest ) are disobedient to the legitimate son and de™ 

, ^ “ 1 V .* void of good qualities. 

29; Here a. special rule [different from K&ty%anaV*] is pro- 
qq He assigns tided by the same author (Mann) respecting the 

a fifth or a sixth, 
part to the sou of 
tire wife: accord¬ 
ing to bis relative 
merits. 


of sons are distin¬ 
guished by Manu: 
me inheriting 
from collaterals, 
and the other not. 


sou of the wife: “ Let the legitimate son, when dividing 
the paternal heritage give a sixth part, or a fifth, of 
the patrimony to the son of 'the;wife. u f The cases 
must he thus discriminated : if disobedience and want 
of good qualities be united, then, a sixth part should be 
allotted. But, if one only of those defects exist, a fifth part, 

30. Manu; having premised two sets of six sons declares the first 

30 Two classes * ie * rs am * Kinsmen; and the last to be xiot 

heirs but kinsmen; “ The true legitimate issue, the son 
of a wife, a son given, and one made by adoption,(a), a 
son of concealed origin, and one rejected [by his parents,] 
are the six heirs and* kinsmen. The son of an unmar¬ 
ried woman, the son of a pregnant bride, a son bought, 

a son by a twice-married woman, a son self-given, and a son by a l^udri 
woman, are six not heirs but kinsmen/^ 

31. That must be expounded as signifying, that the first six may 

31 Explanation the heritage of their father's collateral kinsmen 

of the text. * (sapindas and samSnodakas) if there be no nearer heir; 

but not so the last six. However, consanguinity and 
the performance of the duty of offering libations of water and so forth, 
on account of relationship near or remote, belong to both alike. 

32. It must be so expounded; for the mention of a given son in.. 
, 32. Confirmed the following passage is intended for any adopted or 
by a passage of succed&neous son. “ A given son must never.claim tbfe. 

family and estate of his natural father(fc). The funeral 

ANNOTATIONS. 

; 31. The first six may take the heritage of collateral kinsmen : .. not so the 

last six,.] The sense of the two passages is, that, if there be no nearer collateral kins- 
man, tho first six. inherit the property*; but not the six last. Subodhinl. 

However,* consanguinity, &c,] Medhatithi interprets the text of Mann as signify¬ 
ing that ‘the last six are neither heirs nor kinsmen/ But that interpretation is cen¬ 
sured by Kulluka-bhatfa; and is supposed by the commentator on the MitaksharA to 
he- here purposely co idutecl. 

32. The mention of a given son is intended for any adopted son.] The meaning, 
as here expressed, is this: the mention of a son given is in this place 'intended to 
denote any succedaneous soil. Consequently, since it appears from the text, that adopt-. 1 
c.d sous have a right of inheritance; but, according to the opponent’s opinion, it appears 1 
^roiri another passage, that they have not a right of. succession ; it might be concluded 
from mi 1 a contradiction, that the precepts have no authority ; therefore, lest the text 
become fuijk* the interpretation, proposed by us, is to be preferred, SubodhinL 


* BdlamdM** 


f Mann, 9. 164, 


J Manu, 9. 159—160. 


(a) See I g&jp-ge, H. L. 98: 1 Mor3. Dig,. 308,—^ 

(h\ So held in Avycmotir v. Kumm Amang6/r > 1 Mad. II, C. 180, and aee 

2 Sirai%f, R. L. 124.123 ;.l Mori Di*. 88, 24. Ml W8.-M 







42 


vff. THE MtTA'KSHAJEW' CHAP. X. SEC- XL 

dbiatioil fotlov's tlie fami ly and estate i 'but of him, who has given away 
Ms sob, the obsequies ML”* 

: 33,, .All, without exception, have a right of inheriting their fa- 
33 Sons of all Aker’s estate, for want of a preferable son : since a sub- 
deicriplion's may Sequent passage (" Not brothers, nor parents, but sons, 
inherit from the are heirs to the estate of the father,’^purposely affirms 
the succession of all subsidiary sons other than the 
'true legitimate issue; ancl the right of the legitimate son is propound¬ 
ed by a separate text *(« The legitimate son is the sole heir of hist 
father s-estate f|) and the word “ heir” (dSyadfc) is frequently used to 
signify any successor other than a sort. 

M. The yariation which occurs in the institutes 
jm the l order°of ot ' Vasish^ha and the rest, respecting some one in both 
enumeration re- sets, must be understood as founded on the difference 
conciledas found of good and bad qualities, 
inYasisliylui, &c. y " , 


ANNOTATIONS. 

Of him, who has given away his son, the obsequies fail;] This must be understood 
of the case where the giver hasother male issue, Suboclh.ini 

’ But, if be have: not, then even that son is competent to inherit his estate and to 
perform his obsequies ; like the. son of two fathers (Sect. 10 § 1): for a passage of 
y&tafcapa directs Let the given son present oblations to Ills adoptive parent and to 
his natural father, on the anniversary o! decease, and at Gayd, and on other occasions r. 
uqt, however, if there be other male issue.” This indeed can only occur where the.natural, 
father is bereft of issue after giving away his son : since,'att.he time of the gift, it is 
forbidden to part with an ouly son (§ 11.) In this manner is to be understood the 
circumstance of a given son, as son of two fathers, conferring benefits on both, Bilam 
bhatfca. 

If either the natural parent or the adoptive father have no other male issue, tho 
dvydraiushy dyaua or son of two fathers shall present the funeral oblation to him and shall 
take his estate : but not so, if there be male issue. If both have legitimate sons, he offers 
an oblation to neither, but takes the quarter of a share allotted to a legitimate son of 
his adoptive father. Vy a v-ahira-mayukha. 

33. The word u heir” is frequently used/] An instance is cited in the text. ^ It 
is part of a passage, of which the sequal has not been found. The words are “ let hint 
compel the heirs to pay” 

34. The variation, which occurs in Yasishfha, &c-,] Maim, declaring .the appointed 

daughter equal to t he legitimate Son, includes her under legitimate issue,§ and proceeds 
to define the remaining ten succedaneous sons.|| But Vasisidha- states the appointed 
daughter as third in rank :<[f which is a disagreement in the order of enumeration. The 
same must be understood of-other institutes of law fj -which are here omitted for fear 
of prolixity. How then is. the succession of the next in- order on failure of tin preced¬ 
ing recoiuileabk ? The author proposes this difficulty with its solution, Bis notion 
fit the mode of reconciling it is this ; Mann, declaring that the first set of six sons by 
birth or adoption is cc to inherit, from collateral kinsmen on failure Of iiem-ec 

heirs,,bi.it not. so'.the second 'set, afterwards proceeds to deliver inoideatally' definitions 
of those various soul It appears therefore R be a loose enumeration, ^ and xitoiemo 
arranged with precision. Accordingly Harm, in saying “ Let the inferior in order take 

• * Manu A f Manu, Q, 185. £ Vide § 28. 

§ Mamt, 9. X65. : || Mapu, 9. i^G.—17S., If Yasisfitha, 17.. U- 

** As Yishuu 15. 2—37- Narada, 13,44--15. Dev ala, && 





HINDU' LAW-BOOKS. 

« ’ ' > ' r ' j ’ 

3S- But the assignment of the tenth place to the son of an=ap- 

35. And in pointed daughter, in Gautama's text, is relative to one 
Gautama. differing in tribe. 

36. The following passage of Manu, “ If, among several brothers 
35 a nephew of the whole blood, one have a son born,'Manu pro* 
should he adopt- nounces them all fathers of male issue by means of 
eel rather than a that son is intended to forbid the adoption of others 
stranger or a; dis~ if a brother's son can possibly be ad opted (a). It it is 
taut relation. not intended to declare him son of his uncle : for that is 
inconsistent with the subsequent text; <f brothers likewise and their 
sons, gentiles, cognates, &e.”f 

37. The author next adds a restrictive clause by 
way of conclusion to what had been stated * “ This 
law is propounded by me in regard to sons equal by 
class.”;}: 

38. The tiiaxiin is applicable to sons alike by 
class, not to such as differ in rank. 

39. Here the damsel's son, the son of hidden origin, 
the son. received with a bride, and a son by a twice- 
married woman, are deemed of like class, through their 


ANNOTATIONS. 

the heritage;”§ does not limit this very order, but intends one different in some res¬ 
pects : and the difference is relative to good and bad qualities. The same nvthocl must 
be used with the variations in other codes. Moreover, what is ordained by Ydjriavalkya 
is consistent v'jfch propriety, For the true legitimate son and the son of an appointed 
daughter are noth legitimate issue and consequently equal. The son of the wife, a son 
of .hidden origin, the son of an unmarried damsel, and u son by a twice-married wottmn, 
being produced from the seed of the adoptive father or from a soil appertaining to him, 
have the preference before the son given and the rest. The son received with a bride, 
being produced from soil which the adoptive father accepts for his own, is placed in the 
second set. by Urn authority of the text [or because the mother did not appertain to the 
adoptive father at the time when the child was begotten.||] The whole is therefore 
unexceptionable. Subodhiui. 

36. That is inconsistent with the subsequent text.] It is incompatible with a 
passage o t Yajmvalkya declaratory of the nephew’s right of succession after brothers. 
For, if he he deemed a son, because all the brethren are pronoiuictd fa'hers ol male 
issue by means of the son of a brother, he ought to inherit before all other heirs, such 
as the father and the rest [who are in that passage preferred to him.] Subod&iui 

The principle of giving a preference to the nephew, as the nearest kinsman, in the 
selection of a person to be adopted, is carried much further by Nanda paridita in the 
DaUakn-mfm&nsa; and, according to the doctrine there laid down, the choice should 
fall on the next nearest relation, if there be no brother's son; and on a distant relation, 
in default of near kindred : but on a stranger, only upon failure of ail kin. See § .13. 

39. They arc not within the definition of tribe.] For Yajnwalkya, having des¬ 
cribed the origin and distinctions of the tribes and classes, [vis. the "Murdhavasikta 


* T. 18?. f Yajnavalkya, ii. .133, Vide infra. 0.. 2, Sect. 1. $ J . 

t Ydjhavalkya, 2. 134. § Manu, 9. 184. j| BAlam-bha^a, 

(a) See I Strange, H. L, 84 ; 1 Mori. Dig. 18.— 


37. The fore¬ 
going rules of fili¬ 
ation are restrict¬ 
ed to persons of 
the same tribe. 

30. Not being 
applicable when 
the rank differs, 

39, Some adop¬ 
tive sons are how¬ 
ever included. 
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though not^ with- natural father, but not in their own characters: for 

iri the definition thev are not within the definition of tribe and class, 
of fcnoe. 

40. Since issue, procreated in the direct order of 'the tribes, as: 
40. Legitimate the Murdh^vasikta and the rest, are comprehended 

i£i|| of a mixed under legitimate issue, it must be understood,'th<xt, on 
inherits be- failure of these also, the right'of inheritance devolves 
fore adoptive sons. 0tt fj ie gori 0 f the wife and the rest. 

41. But the son by a C6djn( wife, though legitimate, does not 

ii Biit the the whole estate, even on failure of other issue. 

96cir<V$ son is re- Thus Manu says, “ But, whether the man have sons 
Evicted to a tenth, or have no sons, [by his wives of other classes,] no 
by a passage of m ore than a tenth part must he given to the son of 
Ma “ u - the Q&dxL”* 

42. Whether he have sons,” whether he have male issue of a 
j , ^ i regenerate tribe ; " or have no sons” or have no issue 

titnofthetex*^ fi hch a tribe; in either case, upon his demise, the 
son of the wife or other [adoptive son,] or any other 
kinsman [and heir,] shall give to the QMr£’s son, no more than a 
tenth part of the father’s estate. 

48. The son of 43. Hence it appears, that the son of a Kshatriya 

the JCshatriya or or Vaixjy# wife takes the whole of the property oh 

Sf i/defailt failure of imue h y women of ef l 1,al di:u ^‘ 

of issue by a 

.Br&hmarri. 


ANNOTATIONS. 


.Arteshfcha, NisM.da, Mahishya, Ugra and Karanai] adds “ This rule concerns inn 
children of women lawfully married.f Viramitrodaya(^). 

Since these, (viz. the damsel's son and the rest) are bastards; born either in for 
mcatior>. or adultery , their exclusion front class, tribe, &c. has been ordained in the first 
boob on religious observances, Subodhirtl 

41. No more than a tenth part.] # Is notrtlvis wrong ? for it has been declared, 
that the ^udra'a son shall take a share in a distribution among sons of various trite 
(Sect. 8. § l); but it is here directed, that he shall have a tenth part. No : for the 
four shares of the Brahmanfs son, with three for the Kshatriya/s child, make seven ; 
and, wit h two for the Valya’s otFspring, make nine: adding that to one for the 9udra J s 
son, the sum is ten.. Thus there is uo contradiction ; for, in that instance also, his 
part icipation for a tenth part is ordained; and the whole is unexceptionable. Subodaiui. 

43, Hence it appears.] It so appears from the text of Mahu above cited (§ 41) 
B&lam-bhatjja. 


ib) The son of a Brahmatia by a Kshatriya is a murdhdvasikia or mUrddHbkhbikkt 
oy a VaicyA is an ambashjha or vaidya and. by a $udra, is a Nishada or jwaqava, The 
ion of a Kshatriya by a Vaiyya is a Alahrshya, by a Quciri is an ugra. A karaim is the 

-.c ~ . k« o VlB/li-') St<s>w ifM«ru. it K Ck • YAifinmnlkihi 1 01 09 


sou of a Vaidya by a'^udra 
* Mamn t)> 15 k 


I «.* yVN^A 4,9- **■*«*• 

- See ManUy x. 8, 9 Yajnawlkya, I, 9) , 

t Yajuavalkya, L 98. 









BINMT' 1 LAW-BOOKS, 


Rights of a son by a female slave, in the case of a Oudras estate. 


1 In the in- * The author next delivers a special rule eon- 

stano© of a Qiu eerniltg the partition of a Qhdra s goods. <l * Even a son 
dra’s property, nia begotten by a (JJtidva on. a female slave, may take a 
so» by a female share by the fathers choice. But, if the father be 
slave inherits or dead, the brethren should make him partaker of the 
formally ^to^a moiety of a share : and one, who has no brothers, may 
passage of Y&jfia- inherit the whole property, in default of daughters 
Valkyr SOBS.” (a)* 

2, The son, begotten by a Qfidra on a female slave, obtains a 

2 Xcteroreta- share by the father’s choice, or at his pleasure. But, 
lion of the text! after [the demise off] the father, if there be sons of a 

wedded wife, let these brothers allow the son of the 
female slave to participate for half a share i that is, let them give him 


However 


half [as much as is the amount of one brother's*] allotment 
should there be no sons of a wedded wife, the son of the female slave 
fakes the whole estate, provided there be no daughters of a wife, nor 
sons of daughters. But, if there be such, the son of the female slave 
participates for half a share only. 

3> From the mention of a Qudra in this place, [it follows, that] 
a YM the son so ? begotten by a man of a regenerate tribe 

of k regenerate on a female slave, does not obtain a share even 
man by a female by the father’s choice, nor the whole estate after 
slave has a main- his demise. But, if he be docile, he receives a simple 
• teua ’ ce oal y* maintenance^). 


ANNOTATIONS. 

1. “ In (tefault of dam?ht«r’s sons.”] Some interpret this ‘ on failure of daughters 
m cfejfaulfc of tbeir sons.’ Balam-bhatfa. 


* Kjnavalkya, 2. 134—135. f Balam-bhafc.U, f Subodhinl and Bakni-bhafta, 
Ml See 1 Mod Dig. 310: 7 Moo. I. A. Ga. 35, 37, 49 <-~Ed. 

(b) See .1 Strange, R. L. 70: 2 Ibid- 65, 70, 71 ; 1 Mori. Dig. 438jE#. 
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CHAPTER IX 


SECTION X 


Right'of the widow to inherit the estate of one, who leaves no 

male issue . 


i. 'The subject *• That. sons, principal and secondary, take the 
of collateral sue- heritage, has been shown. The order of succession 
cession is next among all [tribes and classes*] on failure of them, is 
next declared. 


considered. 


2. “The wife, and the daughters also, both parents, brothers 
2. Passage of likewise, and their sons, gentiles, cognates, a pupil, 
I&jnavaikyn ou and a fellow student: on failure of the first among 
that subject. these, the next in order is indeed heir to the estate of 
one, who departed for heaven leaving no male issue. This rale extends 
to all [persons andf] classes ”(o)| 


3. Interpreta¬ 
tion of it. 

The heir of a 
person, who 
leaves no male 
issue, is the first 
in succession, 
according to the 
enumeration in 
the text. 


3. He, who has no son of any ampng the twelve 
descriptions aboveatated (C. 1. Sect; 11.) is one having 
‘ no male issue.’ Of a man, thus leaving no male 
progeny, and going to heaven, or departing for another 
world, the heir, or successor, is that person, among such 
as have been here enumerated, (viz. the wife and the 
rest,) who is next in order, on failure of the first men¬ 
tioned respectively. Such is the construction of the 
sentence. 


4. This rule, or order of succession, in. the taking of an inheritance, 
4, The rule is must be understood as extending to all tribes, whether 
the same in all the MfirdhSvasikta and others in. the direct series of 
tribes and classes, the classes, or S4ta and the rest in the inverse order; 
and as comprehending the several classes, the sacerdotal and the rest. 


ANNOTATIONS. 


2, a Brothers likewise.’*] This is understood by Baiam-bkafcta as signifying both 
brothers and sisters. 

<f And their sons.”] Bakm-bba^a understands the daughters of brothers, as well 
as their sons* 

3. Such is the construction of the sentence.] The commentator Bdlam-bh&tfca 
disapproves the reading which is here followed. The difference is, however, immaterial, 


* Subodhmi f Subodhinl, 8ce. % Y^jiiavalkya, 2. 136—137. 

(a) See I Mori. Dig. 319. 1 Moo. T. L Ca. 132.--/ft/. 









HlNDtr' LAW-BOOKS. , * 

6s. In the first place, the wife shares the estate.' “ Wife” (pairri) 
The widow signifies a woman espoused in lawful wedlockeon- 
t entitled to formably with the etymology of the term as implying 
wcessicin. ' a connexion with religious rites (a); 

6,< Vjddha-Mami also declares the widow’s right to the whole 
e of QJ3 tate. “The widow of a childless man, keeping mi- 
assagt ' ° sullied her husband’s bed, and persevering in religious 
observances, shall present his funeral oblation and ©b~ 
/Vishnu, tain [his] entire share.”* Vi had- Vishnu likewise or¬ 

dains it: ?* .The/wealth of him, who leaves no male 
issue, goes to his wife ; on failure of her, it devolves on daughters ; if 
there be none, it belongs to the father ; if he he dead, it appertains to 
. , the mother.”! So does Oty&yana : a Let the widow 

•yayana,. succeed to her husband’s wealth, provided she be 

chaste ; and, in default of her, the daughter inherits if unmarried(&)|” 
And again, in another place : u The widow, being a woman of honest 


Manu. 


' 'ANNOTATIONS. 

5. Conformably with the etymology.] A rule of grammar is cited m the text; 
71/,' ? Acini, i. 1. 36. 

The author of the Subodhiul remarks, that the meaning of the grammatical rule 
cried from Fanini is this ; Paini £ wife* anomalously derived from .Pali ‘ husoahd/ is 


wife 9 anomalously derived from Pati ■ huaoand/ i® 
employed when connexion with religious rites is indicated : for they are accomplished 
by her moans, and the consequence accrues to him. The purport is, that a woman, law- 
fully wedded, and no other, accomplishes religious ceremonies: and therefore one es¬ 
poused in lawful marriage is exclusively called a wife (paint.) Although younger wives 
are not competent to assist at sacrifices or other religious rites, if an eldest wife exist, 
who is not ahquaiified ; still, since the rest become competent in their turns, on failure 
of her, or even during her lire, if she be afflicted with a lasting malady or be degraded 
for misconduct, they "possess a capacity for the performance of religious ceromoities . 
■.arid here such capacity only is intended. Or else marriage may be exclusively meant 
by religions rites : for offerings are made to deities at that ceremony; and such also is 
a sacrifice or solemn rite. Thus likewise, a woman lawfully espoused, and no other, is 


* See a note on this passage in Jimuta-v&h&ua, Ch< 11. Sect, 1. § 7, 

f Vishnu, 17. 4—7. I Vide infra. Sect. 2. § 2. 

§ In the Viraraitrodaya, this'is cited as the text of a different author; but the com- 
mentator on the Mitakshara treats it as a further passage from the author before cited 

(h), S:*e 1 Mori. Dig. 313 ; 1 Sera. 5 7,-M. 

(d) When A had two wives, B and 0, and B predeceased A, leaving three daugh¬ 
ters, and C survived A and was childless, it was held by the Madras High Court that 
C succeeded to A\s properly in preference to the three dau^htbis, Fwammal v. Vtnku* 
taumtili \ Mud. II, C, Hep. 223,— M. 
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7. Passages, adverse to the widow’s claim, likewise oecur(a). Thus 

7 Other texts, has stated the succession °f brothers,'though 

of a contrary im- #■ he living; and has directed the assignment of 
pert, cited from a maintenance only to widows. “ Among brothers, if 
Nanida, . any one die without issue, or enter a religious order, 
let the rest of the brethren divide his wealth, except the wife’s sepa¬ 
rate property. Let them allow a maintenance to his women tor life, 
provided these preserve unsullied the bed of their lord (6). But, if they 
Maui! behave otherwise, the brethren may resume that allow- 

^ anee.”* Manu propounds the succession of the fa¬ 

ther, or of the brother, to the estate of one who has no male offspring : 
•"Ofhim, who leaves no son, the father shall take the inheritance, or 
the brothers.”f He likewise states the mother’s right to the succes¬ 
sion, as well as the paternal grandmother’s : “ Of a son dying childless, 
the mother shall take the estate : and, the mother also being dead, the 
rLu» father’s mother shall take the heritage.”! 9»nkha 

also declares the successive rights of brothers, and of 
both parents, and lastly of the eldest wife : " The wealth of a man, who 
departs for heaven, leaving no male issue, goes to his brothers. If there 
awifc&vana. &ther and mother take it; or his eldest 

■ , '■ wife. Katyayana too says, “ It a man die separate 
from his co-heirs, let his father take the property on failure of male 
issue ; or successively the brother, or the mother, or the father’s mother." 

8. The application of these and other contradictory passages is 
thus explained by DMre^vara: ' The rule, deduced 
from the texts [of Yaj naval kya, &e.§], that the wife 
shall take the estate, regards the widow of a separated 
brother: and .that, provided she be solicitous of autho¬ 
rity for raising up issue to her husband(e). Whence is 

ANNOTATIONS. 

8. And other coutradictorv passages.] Alluding to the texts of Gautama and 
Devak subsequently quoted. Balam-bhajda. 

The rule deduced from the texts.] From those of YaiTmvalkva 2 ) Vfddhft. 
Manu, Vishnu, Katytfyana and Vthaspati (§ 6.) Subodhml, &c. 

“ If she seek.offspring”] The particle (va) is understood by the author, by 

whom the passage is here cited, in the conditional sense, as appears from the interre¬ 
lation the text in the next paragraph (§ 9.); according to/the remark of the com¬ 
mentators on the Mitdkshara. But the scholiast of Gautama takes if in. its usual dis¬ 
junctive sense: and the text is differently interpreted by the author of the Mitiikshak 
himself (§ 18.) 

4 Mreda, 13. 85—26. f Manu, 9.185. Vide Sect. 4. § 1 

t Manu, 9. 217. Vide Sect. 4. § 2. and Sect. 5. § 2. § Subodhinl. 

O) See 1 Mori. Dig. 316, 3 lb. IM.—M. 

(b) See infra, $$ 20, 28 ; 2 Sir. H. L. 297, 3X0,— M* 

( c ) Paradipenmal (Jc&qiycm v. Ardcimri Udaiyan the Madrasi High Court 
held that on the death of an undivided Hindu without: leaving male issue his property, 
unless previously disposed of, devolved on his surviving no-parceners, and that Ids 
widow was only entitled to maintenance (1 Mad. H. C. Hep. 412). But see the 

‘t U r^ raen i,° m Kuttama Nauchea-r v. The fi&jak of Mmgmx 30th Tsoy, 

lcbo. ~M. 


8. DLire^vara’s 
mode of reconcil¬ 
ing the contradic¬ 
tion. 






EXNOT' LAW-BOOKS* 


it inferred, that a widow succeeds to the estate, pro¬ 
vided she seek permission for raising up issue, but not 
independently of this consideration ? From the text 
above cited, “Of him, who leaves no son, the 


shall take the inheritance / f * and other similar passages 
[as Nevada’s, &c>f] For here a rule of adjustment and 


4 The rule far 
the widow’s suc¬ 
cession concerns 
the widow* of a 
separated brother 
seeking to raise 
up ofapnng to 

This h confirm- * reason for ** must be nought: but there Is none other. 
e<t by Gautama. Besides it k confirmed by a passage of Gautama; “Let 
kinsmen allied by the funeral oblation, by family 
name, and by descent from the same patriarch, share the heritage ; or 
the widow of a childless man, if she seek to raise up offspring to 
Mm/’$ 

9. * The meaning of the text is this: person, connected hy a com- 
d Int.erpr.cta- mon Ration, by race, or by descent from a patriarch, 

tiou of the , share the effects of one who leaves no issue ; or his 
widow takes the estate, provided she seek progeny/ 

10. ‘M&nu likewise shows by the following passage, that, when 

10. Confirmed a Brother dies possessed of separate property, the wife s 
claim to the effects is in right of progeny, and not in 
any other manner. “ He, who keeps the estate of his 
brother and maintains the widow, must, if he raise up 
issue to his brother, deliver the estate to the son.”$ 
So, in the ease of undivided property likewise, the same 
author says, u Should a younger brother have begotten 

a son on the wife of his eider brother, the division must then be made 
equally : thus is the law settled.’'|| 

11. Vasishfcha f 1 * ‘ Vasishtha also, forbidding an appointment 

also hints" that to raise up issue to the husband, if sought from a cob. 
-sue widows sac- vetous motive (“ An appointment shall not be through 
cession i& in con- covetousness /’IT) thereby intimates, that the widow’s 
issue *^ tl0U ° f i6r awccessa)n *0 the estate is in right of such an appoint¬ 
ment, and not otherwise/ 

12. Else she has 12- * But, if authority for that purpose have not 

a maintenance been received, the widow is entitled to a maintenance 
only; according to only; by the text of Nftrada: “ Let them allow a 
maintenance to his women for life.”** 


by passages of 
Mann, which shew 
that the property 
goes to the son 
borne by t h o 
widow,. 


N&r&da. 


ANNOTATIONS. 

■10- “Must.. deliver the estate to the son/ 5 ] It is thus shown, that a sepa¬ 

rated brother is meant; else, if there had been no partition, he could not have separate 
property. In the text subsequently cited, it appears from the direction for making the 
division equally, that the case of an unseparated co-heir is intended. Since there could 
be no partition, if he were already separated. Subodhiai 

11. The widow's succession is in right of such an appointment ] A widow, who 
has accepted authority for raising up issue to her husband, has the light of succession 
zo hia catati;; but no other widow has so. Vimavitrodaya, 


41 Munu, 9. 185. Vide supra. § 7, 

I Gautama, 28. 19—20. Vide infra. § 18. 

f Vasishfcha, it 48/ 


i Balaixi-bhafda. 

§ Maa«, 148, |j M«ra, 9,120, 
** Si Lrnda, IS. 28, Vide supra, § 7. 
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l‘i • The same (it is pretended) will be subsequently declared by 
18. A passage kbe contemplative saint : " And their childless wives, 
of Yitjfiavaitja. conducting themadves arigiit, mu: 1 besnonorted • but 
supposed to „ear such, as are unchaste, should be expelled'*': and so in- 
Vhe same import. dce(1? should those, who are perver.se.’’* 


14. * Moreover, since the wealth of a regenerate man, is designed 

14. Women sre ^ 01 religious uses, the, succession of women to such pro- 


inapt to inherit 
wealth, sin Oe it isf 
designed tor reli¬ 
gious uses. 


perty is unfit; because they are not competent to the 
perforrnanceof religious rites. (^Accordingly, it has been 
declared by some author “ Wealth was'produced for 
the sake of solemn sacrifices : and they, who are in¬ 
competent to the celebration of those rites, do not participate in the 
property, but are all entitled to food and raiment.” “ Riches were 
ordained for sacrifices. Therefore they should be allotted to persons 
who are concerned with religious duties; and not be assigned to women, 
to fools, and to people neglectful of holy obligations.” 

13. That is wrong : for authority to raise up issue to the husband 
JMre?™- is neither specified in the text, (“The wife and the 

A 111 1 t *4l f AVv, W ^ ‘I .. i T t il 


15. 


ra*s argument daughters also, &c.”f) nor is it suggested by the pre- 
(| 8.-14) refill- miaes. Resides, it may be here asked ; is the appoint¬ 
ment t-o raise up issue a reason for the widow’s suc¬ 
cession to the property ? or is the issue, borne by her. the cause of her 
succession ? If the appointment alone be the reason, it follows, that, she 
has a right to the estate, without having borne a son ; and the right 
of the son subsequently produced [by means of the appointment!] does 
not ensue. But, if the offspring be the sole cause [of her claim,§ j the 
wife should not be recited as a successor : since, in that case, the Son 
alone has a right to the goods. 

16.' But, it is said, women have a title to property, either through 
16. Htsobjec- husband, or through the son, and not otherwise, 
tions obviated,. That is wrong : for it is inconsistent with the follow¬ 
ing text and other similar passages.. * e What \y,&s 


ANNOTATIONS. 

hi The same tit. is pretended), will be declared.] Here the particle kita indicates 
disapprobation; as in the example Ah.! wilt 'thou [presume to] light/ For this p* 3 -. 
sage of lajnavalkya will be expounded in a different sense. So the expression « by 
some author /§ 14.) is intended as an indication of disrespect. Hence the insertion of 
me passage so cited, in this argument, does not imply an acknowledgment of it as 
original and genuine. Subodliinh 

l f It has been declared by some author,] The passage here cited is not cor- 
* au< * 110 aiL thority is shown for that and the following text. 


; A *?• the right of the son subsequently produced does not ensue.! Which is 
^ c nsmteht with the eniincianon of his right of succession, as one of th© twelve des^ 
ci|,0ll bP*4% to the widow and other heirs. Subodhmi and Bakm- 


tbpripi.-Hof -LT 10 ^'' {or jK ia inconmtfnt with the followm* text! Admitting- 
tne tcmiat oB, mat women obtain property through their husbands Or sons only, stiff 


* Hjiwtlkja., 2.143, f § 2. J Balam-bbstfa § Balam-bhafla. 
(a) St . I Strange, H. L. 135,— Ed. 
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given before the nuptial fire, what was presented in the bridal proces¬ 
sion., what has been given iri token of affection, what has been received 
by the woman from her brother, her mother, or her father, are denomi¬ 
nated the sixfold property of a woman.”* 

17, .Besides, the widow and the daughters are announced as sue- 

17. An incou- lessors (§ 2), on failure of sons of all descriptions. Now 

s i a t eno y in by here affirming the right of a widow, who has been 
his interpretation appointed to raise up issue, the right of her son to suc- 
* howa< coed to the estate is virtually affirmed. But that 

had been already declared: and therefore the wife ought not to he 
mentioned under the bead [of succession to the estatef] of one who 
leaves no male issue. 

18. But, it is alleged, the right of a widow, who is authorised to 

18. His expla- ra ;*® e U P isSuo to ber husband, is deduced from the tesm 

nation of Gauta* “ T 

mtin text (§ 8.) 
proved to be erro- 
neons. 

The right inter* 
prnuiti.cn o l' i t 
gifated. 

A chaste wi- 
'dow*8 succession 
is expressly at- 
firmed ?. and an ap¬ 
pointment to raise 
up issue is con¬ 
demned. 


of Gautama: “ Let kinsmen allied by the funeral- obla¬ 
tion, by family name, and by descent from the same 
patriarch, share the heritage ; or the widow of a child¬ 
less man : and she may either [remain chaste, or may] 
seek offspring.”]: This too is erroneous: for the sense 


which is there expressed, is not ‘if she seek to obtain 
offspring, she may take the goods of one who left no 
issue but ‘ persons allied by" the funeral oblation, by 
family name, and by descent from the same patriarch, 
share the effects of one who leaves no issue ; or his 
widow - takes his estate: and she may either seek to 
obtain progeny, or may remain chaste/ This is an in¬ 
struction to her, in regard to her duty. For the particle (v5) 1 or,’ de¬ 
noting an alternative, does not convey the sense of ‘ if.’ Besides it is 
tic, that a chaste woman should succeed to the estate, rather than one 
appointed to raise up issue, reprobated as this practice is in the.law as 
well as in popular opinion. The succession of a chaste widow is ex¬ 
pressly declared : ■ The widow of a childless man, keeping unsullied 
her husband’s bed, and persevering in religious observances, shall pre- 

ANNQTATIONS. 

that restriction docs not bold Rood universally, since women’s right of property is de- 
dared gi other instances. Subodhinl 

, , - 17 -, The wife ought hot to be mentioned.] Siie ought, not to be here mentioned 
Je'jfc 11 should be thought a ymn repetition* Subodhinl. 

18, She may either seek to obtain progeny,] The author proposes two modes of 
conduct for a woman whose husband is deceased. One is, that, she should seek offapiw 
or endeavour to obtain male issue under an authority for that purpose. The term va 
■(either* or,) in this place does not signify.‘ ifbut indicates an alternative and thd.'im¬ 
plies an opposite case.; and the opposite case is the second mode of conduct, which 
tnough not expressly stated m the nxt, must, hy .force,of the particle vL m its usual 
disjunctive acceptation, be opposite to the desire of obtaining progeny by means of an 
a ^ tnt ' tleafc t0 lal8e up issue: * uti ^ is consequently determined to *>e the duty of 


'* Menu, 9. !94r* 


t Vide § t 
tation, 


f B&larmbha^a- 


Tho text is here translated according to the commentator's inlerpre 
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s«nt Ids funeral oblation and obtain bis entire share.”* .And an au¬ 
thority to raise up issue is as expressly condemned by Manu : “ By re- 
goixeixite men no widow must be autbox*ized to conceive by any other ■ 
for they, who authorize her to conceive by another, violate the prime¬ 
val law."f 

•19.' But the text of Vasishtha “ An appointment shall not be 
10 Proper in- through covetousnessmust be thus interpreted : 
terprefationoVthe 1 if the husband die either unseparated from lus. co- 
text of Vasishtha parceners or reunited with them, she has not a right 
(§ lb) to the successionand therefore an appointment to 

raise up issue must not be accepted for the sake ol securing the suc¬ 
cession to her offspring; 

■ 20. '.As for the text of Nfcada, “ Let them allow a maintenance 
on ArA of the to Ws women for life ;”§ Since re-union of parceners 
passaffeof Narada had been premised.(in a former text, viz. “The shares 
(§ 12.) of re-united brethren are considered to be exclusively 

theirsjD it must be meant to assign only a maintenance to their 
childless widows. Nor is tautology to be objected to that passage, the 
intermediate text being relative to reunited parceners (“ Among bro¬ 
thers, if any one die without issue, &c.”f) For women’s separate pro¬ 
perty is exempted from partition by this explanation ot what had been 
before said; and a mere maintenance for the widow is at the same 
time ordained. 

21. The passage, which has been cited, “ Their 
yS?”? childless wives, conducting themselves aright, must 
ia ; also win be be supported ;”**will be subsequently shown to intend 
explained in a dil- the wife of an impotent man and so forth. Jy 
ferent sense. 


ANNOTATIONS. 

chastity. The meaning therefore is this: two modes of conduct are here prescribed; 
either She must seek male issue by means of an appointment lor that purpose, or she 
must remain chaste, SubodhinL 

19, Therefore an appointment.. ...must not be accepted.) Considering, that she 
has not herself a right to the estate, she ought not to seek an authority lor raising up 
issue, from covetousness, with the view that the wealth may go to her progeny, as it 
cannot belong to herself Subodhini 

SO Nor is tautology to be objected.] Or the ground, that both passages 
convey the same import. Tor, in explaining what had been before said, the two several 
passages eonvey two distinct meanings : namely, that the women s separate property is 
not to be divided; and that a maintenance only is to be granted to them. What had 
been before said, is not all which is afterwards declared; that it should be charged with 
tautology- The text “ Among brothers, if any one die without issue, is an explanation 
of the preceding one (« The shares of reunited brethren are considered to be exclusively 
theirs;”) The close of it, “ except the wife’s separate property, is a declaration of her 
property being indivisible; and the subsequent passage (“ Let-them a maiute- 

nance to his women for life") contains a separate injunction, b alant- ina.ta. _ 

* Vide § 6. f Manu, 9. 61. Vide C. 1. Sect* 10. § 8. I Vide § 11. 

§ Narada, 13. 26. Vide § 12. II Narada, 13. 24 

If Narada, 13. 25. See Jtimua-sAhatta, Ch. 11. Sect. 1. § 48. 

«* Vide supra. HS. -j-j- Vide Sect. 10, § 15. 

$ e/ 
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22. As for the argument, that the wealth of a regenerate man is 

22. Dbare^ designed for religious uses ; and that a worn an’,s , sue- 
vara’s argument cession to such property is unfit, because she is not 
of women’s inapt- competent to the performance of religious rites; that is 
14) S refutod eri ^ 5 wrong : for, if every thing, which is wealth, he in- 

Xt is shown to ^nded for sacrificial purposes, then charitable dona¬ 
te inconsistent tioris, burnt offerings, and similar matters, must remain 
with passages of unaccomplished. Or, if it be alleged, that the appli- 
Ya)fiarailvya,Gau- cableness of wealth to those uses is uncontradicted, 
taina, and Mum. s j^ C g gacr ifi ce here signifies religious duty in general ; 
and charitable donations, burnt offerings and the rest are acts of religi¬ 
ous duty : still other purposes of opulence and gratification, which are 
to be effected by means of wealth, must remain' unaccomplished'; and, 
if that be the case, there is an inconsistency in the following passages 
of f^jhavalkya,, Gautama and Mann. “ Neglect not religious duty, 
wealth or pleasure, in their proper season.”* “ To the utmost of his 
pbwer, a man should not let morning, noon or evening be fruitless, in 
respect of virtue, wealth and pleasure/’t “ The organs cannot so effectu¬ 
ally be restrained by avoiding their gratification, as by constant know¬ 
ledge [of the ills incident to sensual pleasure”:};] 

28, Besides, if wealth be designed for sacrificial uses, the argu- 

25. And is in- merit would be reversed, by which it is shown, that 
compatible with the careful preservation of gold [inculcated by a pas- 
the reasonn^ of sage of the Veda§] <c Let gold be preserved,” is intend- 
ae - Amai £ s »’ ed not for religious ends, but for human purposes. 

9A. Women Moreover, if the word sacrifice import religi 

might* i u li e r i t, duty in general, the succession of women to estates 
though wealth is most proper, since they are competent to the per- 
were designed for formance of auspicious and conservatory acts the 
religious uses. leaking of a pool or a garden, &o..||] 

ANNOTATIONS. 

22, Sacrifice here signifies religious duty in general] The relinquishment of a 
thing, with the. view to its appertaining to a deity, is a sacrifice (y&ga) or consecration of 
the thing. The same design, terminated by casting the thing into the flames, is a burnt 
offering (homn) oi: holocaust. The conferring of property on another by annulling a, 
previous right, is a gift (daoa) or donation. Such is the difference bet ween sacrifice, 
burnt-offering and donation. Subodhini. 

* In their proper season.”] This part of the text was wanting in the quotation of, 
it, as here exhibited : but; the passage, as it is read in its proper place, by the Hltaic- 
shaft*, Apararka and tiie Dipakalika, contains the words swak« kale ‘in their proper 
season.’ 

23. The argument would be reversed.] The reasoning here alluded to occurs in 
the Mim/insa; and is the 12th topic of the 4th section of the 3d chapter. The pas¬ 
sage of the Veda, which is there examined, and the initial words of which are quoted in 
the text, enjoins the careful preservation of gold, lest it lose its brightness and be 
tarnished. The question, raised on it, is whether the observance of the precept be 
essential to the efficacy of sacrifice or serve only a human purpose ; and the result of th« 
reasoning is, that the precept affects the person, and not the sacrifice. This reasoning 
is considered by the author to bo incompatible with the notion, that wealth is intended 
solely for saennoial usos. 

* Yajnavalkya, 1,135. f Not found in Gautama’s institutes. 

X Maud, 2, 90. partially quoted in this place- § Bahm-bhatta. || BAUm-bhathi, 
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25 Though 25. The text of Nirada, which declares the de- 
held iu thraldom, pendeuce of women, ( a A woman has no right to ia- 
they are capable dependence/’*) is not incompatible with their accep- 
ot property. lance of property; even admitting their thraldom(a). 

26. How then are the passages before cited. (“ Wealth was pro- 

26. Eight iu- duced for the sake of solemn sacrifices, &e.” +) to be 
terpretation of understood •? The answer is, wealth, which was ob- 
passages before tamed [in charity^] for the express purpose of defray - 
cited (§14). 

ing sacrifices, must be appropriated exclusively to that 
use even by sons and other successors. The text intends that : for 
the folio wing passage declares it to be an offence [to act otherwise,] 
without any distinction in respect of sons and successors. “ He, who, 
having received articles for a sacrifice, disposes not of them for that 
purpose, shall become a kite or a crow.§ 

27. It is said by K^ty^yana “ Heirless property goes to the 

27. A passage king,(6) deducting however a subsistence for the fmaies 
of Katyayana as- as well as the funeral charges : hut the goods belong* 
signs a "subsist- ing to a venerable priest, let him bestow on venerable 
ence to females, priests.” “ Heirless property/’ or wealth which is with - 

king 0llt an h ® ir t0 succeed to it, “ goes to the king," be- 
for want of heirs, comes the property of the sovereign; “ deducting 

Interpretation, however a subsistence for the females as well as the 
of the text. fun eral charges that is, excluding or setting apart a 

sufficiency for the food and raiment of the women, and as much as may 
be requisite for the funeral repasts and other obsequies in honour of the 
late owner, the residue goes to the king. Such is the construction of 
the text. An exception is added : but the goods belonging to a vene¬ 
rable priest/’ deducting however a subsistence for the females as well as 
the charges of obsequies,‘ let him now bestow on a venerable priest/ 

28. This relates to women kept in concubinage: for the term 

28. it relates to employed is “ females” (yoshid.) The text of Ntirada 

concubines; aud likewise relates to concubines ; since the word there 
so does a similar use( j i a “ woman” ( stri.) Except the wealth of a Brali - 

° ' ^ iira(ix mana(c) [property goes to the king on failure of heir.] 


annotations. 

27. {£ Lot him bestow qn venerable priests’*.* lei him bestow on a veufti'abie 

priest.’] The commentator, B&lam-bliaUa, considers as a v ariation in the reading o f the 
text, the subsequent interpretation ox it, * let him bestow on a venerable priest: 9 
qrotrivdyopapadayet' in place of qratnyebhyas tad arpaydt, He remarks, however, that 
the singular number is used genetically, 

23. The text.. relates to concubines.] Or to twice-married women ami others 

aot considered as wives espoused in lawful, wedlock, Biilam-bhatta. 

* Nctrada, 13. 31. ~ f Vide § 14. J* Balara-bhabU. 

§ This is a passage of M'anu recording fa Balam-bhatfa ; and a text of the same 
inport-, but expressed in other words, occurs in his institutes, 11. 25. 

(a) See 1 Strange, H. L. 135.— Ed* (b) See 1 Mori. Dig. 311,— Ed. 

(<?) And even in the case of a Bralunana his estate, when he dies without heirs 
escheats to the Crown as the Sovran power in British India* The Collector of MasitlU 
patm y. Narramapah , 8 Moo. I, A, Ca, 500,— 
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BUt a king, who is attentive to the obligations of duty, should give a 
maintenance to the women of such persons. The law of inheritance 
has been thus declared.”* 

29. But since the term “ wife” (pafcni )'. is here 
employed, (§ 2.) the succession of a wedded wife, 
who is chaste, is not inconsistent with those pas¬ 
sages. 

30. Therefore the right interpretation is this : when a man, who 
30 If her has- was separated from his co-heirs and not re-united with 
them, dies leaving no male issue, his widow [if chastet} 
takes the estate in the first instance(a). Bor partition 
had been premised; and re-union will be subsequently 
considered. 


29. But here 
(§2) the wife's 
righ t of succession 
is declared. 


baud was separat¬ 
ed ^ from his co¬ 
heirs and not re 
united. 


' 21 
opinion 


31. It must be understood, that the explanation, proposed by 
Ankara’s 9 r ^ ara an <* others, restricting [the widow's successionj 

■ " f.rfc .-1 irni I, 11 .. CL. i. 1 1 XT * 


J-; ---J »uuv »» V7» OUiuVliJOlUHJ 

’refuted, to the case of a. small (6) property, is refuted by this 
/( w the [following argument.]:] If there be legitimate sons, it, 
?’? *“??“• is provided, whether partition be made in the owner’s 
o the case "of ^e-time or after his decease, that the wife shall take 
a share equal to the son’s. " If he make the allotments 


He supposes the [following argument.!] If there be legitimate sous, it 

■widow’s" -*- .t T r : - m . • • •* 

■ sion I. .. . 
ed to the case of 

» small property, - x - - m —-— r — e«v W j,vumvuw 

But she takes a equal, his wives must be rendered partakers of like 
?. Ure \ though pQrtions/’§ And again : “ Of heirs dividino* after the 
eie ® ( Son ^ death of the father, let the mother also take an equal 
share/-j| Such being the case, if is a mere error to say, that the wife 
taices nothing but a subsistence from the wealth of her husband, who 
died leaving no male issqe. 

32. But it is argued, that, under the terms of the texts above cited, 
32. She does (“Ms wives must be rendered partakers of like portions/' 
not take merely and, " let the mother also take an equal share a 
a r l her womaQ takes wealth sufficient only for her maintenance. 

* '■ ? THat is wrong: for the words “share” or “portion,” 
and ^ equal” or 'Mike/' might consequently be deemed unmeaning,. 

ANNOTATIONS. 

M* B b a nacre error to say, that the wifi; takes nothing tut a subsistence.! If 
the wile share a portion equal to that of a son, not an allotment suflioienfc only for her 
support, both when the husbandB living, and after his decease, though son* exist.: 
giore especially should it be affirmed, that she obtains the whole wealth of her husband, 
who leaves po male issue ; and Urns, since the widow’s succession to the whole estate is 
established by reasoning a fortiori, the assertion, that she obtains no more than food 
mu raiment, is erroneous. Besides, since the wife’s participation wilili a son, who-is 
entitled to take a share of the estate, or, if there he no other son, the whole of it, has 
been expressly ordained, it is fit that she should, on failure of male, issue, take" the 
wealth of her childless husband being separate from his coheirs. Subodhinf. 

_y2. 1?or the words share” ami ff equal” might consequently be deemed utmioan- 
* n S-.J These terms are commonly ^employed to signify « portion’ and c parity.’ By aban¬ 
doning their own signification without sufficient cause, they would "appear unmean¬ 
ing. Subodbinl 


* Narada, 13. 51-52. 

§- CL I. Sect, 2. §8. 

0) See 1 Strange, H. L. 270. 272.- 


t Balam-blmtta. f Ibid. 

It C. 1; Sect. 7. § 1. 

{fi) Sec 1 Strange, II, L. 135.— Ed, 
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43 ? 



38. Or suppose, that, if the wealth be great, she takes'precisely 
33 Nor a sub- " enou gk for her. subsistence ; but, if small, she receives 
sisience if the a share equal, to that of a son. This again is wrong : 
estate be large, for variableness in the precept must be the eonse- 



like portions;” and “let the mother also take an equal share ;”) 
assisted by another passage [“ Let them allow a maintenance to his 
women for life § 12.*] suggest an allotment adapted for bare support. 
But, if the estate be considerable, the same passages indicate the assign¬ 
ment of a share equal to a son’s. 

84. Thus, in the instance of the Ch^turnn4sya sacrifices, in the 
34 Argument disquisition of the [Mimamsa] on the passage dvayoK 
iiiustrated by ran- pranayanti ;f where it is maintained by the opponent, 
soiling quoted that the rules for the preparation of the sacrificial fire 
from l,h« Mim.im- at the Soma-y&ga extend to these sacrifices; in couse- 
si * quence of which the injunction not to construct a 

northern altar (uttaravedi) at the Vaiijvedeva and (Junasiriya sacrifices, 
must be understood as a prohibition of such altar ; [which should else 
be constructed at those sacrifices, as at a Soma-yaga :j but it is answer¬ 
ed by an advocate for the light opinion, that it is not a prohibition of 
that altar as suggested by extending to these sacrifices the rules for 
preparing the sacrificial fire at the Soma-yaga, but an exception to the 
express rule f ‘ prepare an uttara-vedi at this sacrifice [viz. at the Ohatur- 
lnfisya :”] it is'urged in reply by the opponent, that variableness in the 
precept must follow, since the same precept thus authorizes the occa¬ 
sional construction of the altar, with the reference to a prohibition of it, 
at the first and last of the [four] periods of sacrifice, and commands the 


ANNOTATIONS. 


33. Variableness in the precept must be the consequence.] If the passage above 
cited (5 31.), assisted by another passage (§12.), ordain the widow’s receipt 61 a sum- 
ciency for her support, at the time of making a partition with, the- sons, whether her 
husband, who was wealthy, be then alive or dead ■» but ordain her taking of a share 
equal to that, of a son, if her husband possess little property; then a sing:.-sentence* 
once uttered, is in one case dependent [on a different passage, for its interpretation,] 
and nor. coin another instance. Consequently, since it does not retain an uni form im¬ 
port, there is variableness in the. precept. Subodhini. 

34. In the instance of the Chfitnrmasya sacrifices.] These are four sacrifices 
performed on successive days, according to some authorities ; hut in the months of 
AbhMlia, Kartika and PMlguna, according to others. They are severally denominated 
Vaiuvcdeva, Varnna-praghasa, (J&kamedha and ^unaslrtya. Tne oblations consist of 
misted cakes (purodusa); and, at the second of them, two figures of sheep made ot 
ground rice. The cakes are prepared in the usual manner, consisting ot ground rice, 
kneaded with hot water, and formed into lumps of the shape of a tortoise •. these are 
roasted on a specified number of potsherds (kapfila) placed m a circular hote,^ which con¬ 
tains one of the three consecrated fires perpetually maintained by devout- xlrabmapas. 

In the disquisition on the passage dvajofi pranayanti.] Part of a passage of the 
Veda, which' is the subject of a disquisition in the Mimamsa, and which gives name to 1 .. 
This is the ninth (or, according to one mode of counting, the seventh) topic m die 
third section of Jaimini’s seventh chapter. See Jlmuta-vahana. Oh. 11* o. 

* Siibodhinl and BaUm-bbatfa. t Mimansa, 7. 3, 9, 







as, 

exposition of the 
ic&ts of Maim, 
Qattkha and 3Nl4rd- 
'da proposed. 
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const-ruction of it at the two middle periods, independently of any other 
maxim : but it is finally shown as the right doctrine, for the very pur¬ 
pose of obviating the objection of variableness in the precept, ' that the 
prohibition of the altar at the first and last of the periods of sacrifice is 
a recital of a constant rule; and that the injunction, “ prepare the 
uttara-vedi at this sacrifice,” commands its construction at the two 
middle periods (namely the Varuna-pragbSsa and C&kamedha) with a 
due regard to that explanatory recital 

35. As for the doctrine, that, from the text of Mariu (“ Of him* 
Another who leaves no son, the father shall take the inheri¬ 
tance, or the brothers”*) as well as from that, of Canklia 
C f Tte wealth of a man, who departs for heaven, 
leaving no male issue, goes to his brothers. If there 
be none, his father and mother take it,; or his eldest 
wife/’t) the succession of brothers, to the estate of one who leaves no 
male issue, is deduced ; and that a wife obtains a sufficiency for her 
support, under the text a Let them allow a maintenance to his women 
for life this being determined, if a, rich man die, leaving no male 
issue, the wife takes as much as is adequate to her subsistence, and the 
brethren take the rest (a); but, if the estate be barely enough for the 
n ;* support of the widow, or less than enough, this text 

(“ The wife and the daughters also ;”§) is propounded, 
on the controverted question whether the widow or 
the brothers inherit, to show, that the first claim pre¬ 
vails. This opinion the reverend teacher does not 
tolerate : for he i nterprets the text, “ Of him who leaves 
no son, the father shall take the inheritance, or the bro¬ 
thers ;”|| as not relating to the order of Succession, since it declares an 
alternative ; but as intended merely to show the competency for inherit¬ 
ing, and as applicable when the preferable claimants, the widow and the 
rest, fail The text of (yankha too relates to a re-united brother, 

ANNOTATIONS. 

Smce the same precept authorizes the occasional construction of the altar.] Since 
one precept commands it at a OUaturmasya sacrifice, and another forbids it at two of 
the periods of that sacrifice ; the injunction, contrasted with the prohibition, seems to 
imply an option in this case : but, not being contrasted with anv other rule, it becomes 
a cogent precept in the instance of the two other periods . and thus the rule, being 
cogent in oue case and not in the other, is variable in its import, and effect. 

tho controverfce< l question whether the widow or the brothers inherit 1 
Whether the widow inherits, as provided by NArada; or the brothers succeed conform¬ 
ably with the texts of Mauu and ^ankha, fidlam-bha^a. * 

This opinion the reverend teacher does not tolerate.] Meaning Vimrupa So- 
bouhmi and Balam-bhaf ta. ” x 

The text of Cfcokha relates to a re-united brother.] It relates to the case of a bro¬ 
ther, who, after separation, becomes associated with bis co-heits, from affection or anr 
other motive. Subodhmf. 


by Vi<jvarupa, who 
interprets other¬ 
wise the text of 
Maiiu, (? 7 ;) and 
that of Oankha 
(§7;) 


* Vide § 7. 

5 Yajfiavalkya. Vide § 2, 

(a) Bee Collector of Ma^Umian 
Ca. 514,--##, 


f Ibid. 


t Narada. Vide § 7. 


|| Maiiu. Vide § 7. 

Cawy Vencata Kvnainapah 8 Moo. I. A. 
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36. 


Besides it does not appear either from this passage [of Y£j- 
h&valkya* * * § ] or from the context, that it is relative to 
an mcorisideiuhle estate. If the concluding sentence 
“ On the failure of the first among these, the next in 
older is heir ;-f* be restricted to the case of a small pro¬ 
perty, reference to another passage, in. two instances 
(of the widow and of the daughters,) but relates to 
wealth generally in the other instances (of the father 
and the rest,) the consequent defect of variableness i n 
the precept (§ 83.) affects this interpretation. 

37. a If a woman, becoming a widow in her 
youth, be headstrong, a maintenance must in that case 
be given to her for the support of life.” J This passage 
of H&ita is intended for a denial of the right of *a. 
widow suspected of ineontmency, to take the whole 
estate. From this very passage [of Bjritag], it appears 
that a widow, not suspected of misconduct’ has a right 
to take the whole property, 

83. With the same view, ^ankha has said " Or his eldest wife” 
83 ;' This serves (§ ?•) Being eldest by good quality and not supposed 
to -explain a ms. likely to be guilty of inconti nency, she tikes'whole 
m* of wealth ; and, like a mother, maintains any other head.- 

(§ W strong wife [of her husband [ j Thus all is unexceptionable. 

39. Therefore it is a settled rule, that a wedded wife being 
■ 39. Conclusion. 

bopaiated ti om Jus co-nvnrs and not subsequently re¬ 
united with them, dies leaving no male issue(&). 


36. The pas¬ 
sage of Y&jfiaval- 
kyu cannot be 
taken as relating 
to a small estate 
in one instance; 
since it must re¬ 
late to wealth, 
generally in ano¬ 
ther case. 

37. It appears 
from a passage of 
liarlta, that a 
widow, suspected 
of inoqntmeney, 
liar.* a maintenance 
only ; but other¬ 
wise inherits the 
whole property. 


* Subodhioi 


t Yide § 2„ 


% In the Yivada-chintfimani this passage is read without the conditional particle - 

Tiz. “ A woman......is headstrong: but a maintenance must ever be given to her. /’ 

§ Btllam-bhatja. f 

0 .,,-^M 1 S «®T‘ 5- L M S rl ;?> 2 J9,316 ( 318; 8 Moo. I. A. Ca. 643 

SMoo Singh y; Pirlhee Singh 10 N. W, P. 420.— 
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SECTION II. 


Right of the daughters and daughters $6nk 


i A ft era wife, 1 On failure of her, the daughters inh.eiit(a). They 
a daughter in- are named in the plural number (Section i .§ S.) to 
Merits : whatever suggest the equal or unequal participation of daughters; 
he her tribe. alike or dissimilar by class. h 

2 . Thus Ii&ty&yana says, “Let the widow succeed to her hus- 
bciud's wealth, provided she be chaste ; and, in default 


2. Passages of 
Eatyayana a n d 
Y:fha»{jati declare 
her right of site* 


of her, let the daughter inherit, if unmarried.”* Also 


cession. 


Vrhaspati : “ The wife is pronounced successor to 
the wealth of her husband; and, in her default, the 
daughter. As a son, so does the daughter of a man 
•proceed from his several limbs. How then should any other person 
take her father^ vVealth | 5 *’ 

3 . If there be competition between a married and an unmarried 
•3 f irst the un~ daughter, the unmarried one takes the succession^) 
married daughter under the specific provisions of the text above cited 
inherits. (* in default of her, let the daughter inherit, if un¬ 

married.”) 

If the competition be between an unprovided and an enriched 
daughter, the unprovided one inherits : but, on failure 
of such, the enriched one succeeds: for the text of 
Gautama is equally applicable to the paternal, as to the 
maternal, estate, A Woman’s separate property goes 
to her daughters, Unmarried or unprovided. 5 


4. 


4. Next a mar¬ 
ried but ■unprovid¬ 
ed one. 

And lastly an 
enriched one. 


ANNOTATIONS. 

1 They are named in the plural number.] Here female issue is signified by the 
original word “daughter” (duhitf:) and that is applicable, indifferently, to such m be- 
Jonl to the same or to different tribes. Plurality » denoted by the termination ot the 
plural number, (as in duhitaras;) which includes, without inconsistency, ivtho.se who are 
dissimilar from the parent. Therefore daughters, alike or different by ciass, are mJi- 
(. - tea. bv the original word and its termination. They share equal or unequal portions 
in tho order bctSre mentioned: namely four shares, three, two or one. (C. 1. beet. 8 
§ 1.) Suhodlunf. , 

4- The text of Gautama is equally applicable to the paternal.estate.] .1 he 

meuunei is this - since the daughter’s right is declared with reference to a woman s peon, 
"oJerly bnhK not intended basing the word “ womanV’ to restrict xt posi¬ 
tively to that single object, the.pari ty of r easo ning hold s good, oubodkm i-_ 

* Vide, supra. Sect. 1-5 6. + Gautama, 28, 22. Vide supra. C. 1. Sect. 3. § 11. 

(a) See Petammdl v. Veniafanimil. i Mad. II. C. Hep. 223.—M 
(i) See 1. Strange, H 138-9.-— 
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5. It must, not be supposed, that this relates to the appointed 
3 , Art appoint- daughter : for, in treating of male .issue, she ’ and her 

fed daughter is not son have been pronounced equal to the legitimate son 
(" Equal to him is the son of an appointed daughter,”* 
or the daughter appointed to be a son.f) 

6 , By the import of the particle “ also” (Sect. !. § 2.) the 
daughter’s son succeeds to the estate on failure of 
daughters. Thus Vishnu s&ys, “ If a man leave, neither 
son, nor son’s son, nor [wife, nor female}:] issue, the 
daughters son shall take his wealth. For, in regard 
to the obsequies of ancestors, daughter’s sons, are con¬ 
sidered as son’s kons.”§ Manu likewise declares, “ By 

that male child, whom a daughter, whether formally appoin ted or not, 
shall produce from a husband of an equal class, the maternal grand¬ 
father becomes the graudsire of a son’s son : let that son give the funeral 
oblation and possess the inheritance ”(a)|j 



3, The daugh¬ 
ter's son intents 
on failure of 
daughters; a« de¬ 
clared by Vishnu* 
and by Manu. 


SECTION III. 


Eight of the Parents , 


‘ I, Next both 
parents inherit. 


JL On failure of those heirs, the two parents, 
meaning the mother and the father, are successors to 
the property. 

2. Although the order, in -which parents succeed to the estate, 
2 . First the do not clearly appear [from the tenor of the text. * 
mother; and af- Sect 1. § 2.] since a conjunctive compound is declared 
ter her the father, to present the meaning of its several terms at once ;f 
and the omission of one term and retention of the other constitute aix 


ANNOTATIONS. 


5. Tor, in treating of male issue, she and her son have been pronounced, Am] Since 
she has been Noticed while treating of male issue, the introduction of her in this place 
would be improper. Sobodhinf. 

0. The daughter’s son succeeds to the estate on failure of daughters.] According 
to the commentary of Bdlam-khaUa, the daughter’s daughter (4) inherits in default of 
daughter’s sous. He grounds this opinion, for which however there is no authority fix 
VijftJfoeqvara’s text, upon the analogy, which this author has admitted in another case, 
between the succession to a woman’s separate property and the inheritance of the pater* 
nai estate.. (Vide § i.) 

2. Although the order do not clearly appear.] It i* declared, that the two 
parents are successors to the property, if there be. no daughter nor daughter’s son 
Smoe the term (pitarau) * parent s’ i3 formed by omitting one and retaining the other 

* C. I. Sect. 11. § 1. tC. 1. Sect. 11. § 3. t Balanvhhatta! 

§ Not found in Vishnu’s institutes: but cited under his name in the Siprti-chandrika, 

|| Manu, 9, 130. Vartika, 1. ou Pamni, 2. 2. 20, 

fa) See 1 Mori Big, 258, 319, 325 .—Ed. 

(& See 1 Mori, Dig, 326; 1 Strange, B- L. 

:1 ' ■'' 1 C 2 1 
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.. fPlIlllW 

'exception* to that [complex expression;] yet, as the word ‘mother’ 
stands first in the phrase into which that ia resolvable, and .is first in 

[rih tihranT/.u rt/wiinnKM J H ± Jt ! 1. 'l < ' . i 1. 'to it a - 1 . 


-~ mjvw 'UJiwi W.U.UIW am lOOturitUi^ <utU 

i!ie regular compound (matapitarau) ‘ mother and father ,'f when not re¬ 
duced’ [to the simpler form pitarau 4 parents’] by the omission of one 
Urmx and retention of the other; it follows from the order of the terms 
and that oi the sense which is thence deduced, and according to the 
series thus presented in answer to an inquiry concerning, the' ..order of 
succession, that the mother takes the estate in the first instance^) ; 
and, on .failure of her, the father, 


The mother 


3. Besides the lather is a common parent to 
other sons, but the mother is not so ; and, since her 


is nearest to her 

there fore inherit; propinquity is consequently greatest, it is fit, that she 
.conformably with should take the estate iu the first instance, conforma- 


ANKT0TATI05S. 


member of a complex expression (mother and father;) shall they conjointly take the 
estate, or severally? and is the order of succession optional, or fixed and regulated f 
The author replies to these questions. Subodkint. 


A conjunctive compound is declared, &c.] A compound term is formed, as direct¬ 
ed by Phnini and his commentators,f when two^or'more nouns occur with the import of 
the . conjunction ‘and/ in two of its senses (viz, reciprocation and cumulation. §) This 
h limited by the ipmendatory rule of Katy&yana to the case where the sense conveyed 
by each word is presented at once : while the same terms, connected in a phrase by the 
conjunction copulative, would present the sense of each successively. 


The omission of one term and retention of the other constitute an exception.] 
When the word pit* * father* occurs with matr ‘mother/ it maybe retained and the 



The word mother stands first in the phrase into which that is resolvable.] The. 
.compound term, whether reduced to the simpler expression or retaining its complex 
form, is resolvable into the phrase m&fcii cha pitii cha '* beth the mother and the father/ 
This, however, is only tne customary order of terms, not specially enjoined bv any riife' 
of syntax 

f>v first in the regular compon ad.] Conformably with one of Katyijana’s emends • 
fory rules on Pamn/s canon for the collocation of terms in composition. (2. ft. 34.) 
Tdafc rule requires the most revered object to hare precedence * and the example of the 
rude, as givep iuPAUnjal/s MahabhAshva and YAmana’s KAsika-vfiii, h this very com-' 
pound term matapitarau '* mother apd father/ The commentators, Kaiyaja and Hara- 
dutta, assign reasons why a mother is considered to be more venerable than a father. 


it follows, from the order of the terms.] The compound term matapitarau ‘ mother 
l father/ as well as the abridged and simpler expression piurau ‘parents/ ia resolva- 
into the same phrase -mata cha r>itA elm * both the mother and the father/ 


ble into the same phrase mat^ cha pitA elm ‘ both' the mother and the father/ Thus, 
in every form of expression, ‘ mother’ stands first. Hence the author Infers/; that the 
mother’s priority in regard to succession to wealth is intended by the text (Sect, h § 2-) 

3. The father is a common parent to other sons.] The mother is, in respect of 
sons, not a common parent to several sels of them: and her propinquity is therefore 
piore immediate, compared with the father’s. But his pateriufcy is common; since he 
may have sons by women of equal rank with himself, as well as childrcp by wives of the 


f Yartika, 3. on 8,. 34, 


■* Panini, 1. 2, 70. 
t Vide infra. Sect. 11, § 20. 

§ See Dictionary of Amara, Book 3. Chap. 4. Sect. 28. Ve*se 2, 
(a) See 1 Mpzi Dig. 32k—j£#,, 






TBF MITA'KSHAJU/. CHAP. U. SKC. it. 

a passage of bly with tlie text rc To the nearest s^pii^la, the inheri- 
^anu. tauce next belongk' , ’ x< 

4. Nor h the claim in .virtue of,j);ropinqriitj r *xestricted to (sapin- 
4. That $&») .kinsmen allied by funeral oblations : but, on the 

though itf Speak contrary, it appears from this very text, (§ 3.) that the 
of Sapimias, is not rale of prophujnity is effectual, without any exception, 
reatriclecitbtliem. in the case of (saminodaka-s) kindred connected by 
. lipations of water, as well as other relatives, when they appear to have 
a claim to the succession. 



5 . Therefore, since the mother is the nearest of the two parents, it 
is most fit, that she should take the estate, But, on 
failure of her, the father is successor to the property, 


t. Couch.skm. 


SECTION 


IV. 


Bight of the Brothers, 


1. Next to the 
parents, the wro* 
tilers inherit. 


I. On failure of the father, brethren share ibe 
estate (a). Accordingly Manu says, “ Of him, who lea ves 
no son, .the father shall take the inheritance of the 
brothers/’f 


. r , . . ANNOTATIONS. 

‘Kskfttviya and other inferior tribes; and hit* nearness is therefore mediate, iu compari¬ 
son of the mother’s. The mother consequently is nearest to her child ; and she silo 
ececta to the estate iu the first instance, since it is ordained by a passage of Morn, that 
the person, Who is nearest of kin, shall have the property. * Subodhinl 

1 On failure of hex, the father is successor to the property.] The commentator, 
Biwi-bhaffh, is of opinion, that the father should inherit first and after wards Urn mo¬ 
ther; upon the analogy of more distant kindred, where the paternal line has invariably 
the preference before the maternal kindred ; and upon the authority of several express 
-passages of law. Narnia Pandita, author of commentaries on the Mit&ksham mid on the 
institutes of Vishnu, had bcfoVe maintained the same opinion. But the elder commen¬ 
tator of the Mitaksbarfi, Viy-yejvara-bhaffa has in this instance followed the text of his 
author in his own treatise entitled Madana-Parijata, and has supported Vijfi&naQvara'a 
argument both there and in his commentary named Subodhiul. Much diversity of opi¬ 
nion does indeed prevail on this question, (yrikara maintuias, that the father and 
mother inherit together: and the great majority of writers of eminence (as Ap/irarka 
.and Etoahikara,' nnii the authors of the Sairti-chandrika, Madaaa-ratnn, VyavaMriP’ 
mayukha, &c«) gives .the father the preference before the mother- Jimuta-vahana. arid 
Eaghuriandftna have adopted this doctrine. But Vachespati-imqra, on the contrary, 
concurs with the MitakshariVin placing the mother hefore the father ; being guided by 
an erroneous reading of the text of Vishnu (Sect. 1. § ft.), as is reounk&d in the Vframi- 
trpdaya.. The author of the latter work proposes to reconcile these? contradictions by k 
, personal distinction. It the; mother bp individually more venerable than the father, 
she inherits; if 3 be bo less so, the father takes the Inheritance. 

1; Brethren.] The conimenMors, Nauda Pandita and Balam-bhafU,. consider 
this as intendirig 4 brothers and sisters," id the same manner iu which “ parents” have 
been explained ‘mother ami father,’ (Sect. 3. § 9.) and conformably with an express 

* Mafiu, 9, IS?. •’(* ’>ianu, 9> 185. Tide Sect, 1, § 7. 

(a) See '% Strange 1L L 243; I Morl^ 323, 444— Ed> 










HINDU 1 LAW-BOOKS. 


% Dliare^va 
T& affirms the 
prior right of th<a 
paternal grand¬ 
mother; on the 
ground g£ a pas* 
sage of Minn. 


It h&s been argued by Dhdrefjvara;that, 'under the following 
text of Manu, “ Of a son dy ing childless, the mother 
shall take the estate; and, the mother also being dead. 


the father's mother shall take the heritage even 


while the father is living, if the mother be dead, the 
father’s mother, or in other words the paternal grand- 
, mother, and not the father himsolf, shall take the suc¬ 
cession : because wealth, devolving upon him, may go 
to sons dissimilar by class ; but what is inherited by the paternal 
grandmother, goes to such only as appertain to the same tribe : and 
therefore the paternal grandmother takes the estate.’ 


:s. 


3. The holy teacher [Vi^varhpaf] does not assent to that ffoc- 
But that ia trine: because the heritable right of sons even dissi- 


10 --- “* * § ** v *w*.*vwm*w ju«uv yj, qyrip Q.VCU VUokW 

contradicted by milar by class has been expressly ordained'by a pas- 

2SSS Sage tru Cite . d: “? e s< ? ns °f a Brdhmana, in the 
the mac author several tribes., have four shares, or three, or two, or 
one.”]; 


4* A text of 


4. But the passage of Manu, expressing that <l The 



.'iA.no uuu, v-’ «» o ' ' —^ 

tbs Kshafcriya. owner by a woman of the royal or military tribe] 


ANNOTATIONS. 


rnk of grammar (Pinini, 1.2. 68.)(«) # They observe, that the brother inherits first: and, 

i: rmm “ -•—« v *-»- - * “» 

-2. It has been argued by DMre^vara.] It had been shown (Sect. 3), that the 
father njhonte on Mure of the mother. But that is stated otherwise by different an- 
tiiorti. lo refute Lie opinion maintained by one of them, the author reverts to the 
rCtr0SpeCt aualogou3 fc0 the b acl;ward look of the lion. Subodhia* and 

,,, E ®*^ se wealth devolving on him may go to sons dissimiter.] The meaning is 
* , ' 1 ) e succession. be taken by the father, the property becomes a paternal estate, 
ane irwy devolve on his sons whether belonging to the Murddlmvasikta for another 
imr . |i] tube or to his own class. But, it it tie taken by the grandmother, n becomes* 
maternal estate arul devolves on persons of the same tribe, namely her daughters : or 
successively, vin Mure of them, her daughter’s sons, her own sons, and so forth. Su- 
bodhini and Balnm-bba^a. 


4. Intends the sovereign, not a son.] It does not prohibit the succession of a 
Brahnutiia s son by a Kshatnya wife, denominated king as being of bis mother’s tribe" 
winch is the royal or military one. But it relates to an escheat to the sovereign.' 
Therefore it is not an exception to the passage cited in the preceding paragraph • and 
1 s reasoning holds good, that ‘ JDhdrecvara’s objection would be valid if there 

were any harm in the ultimate succession of sons dissimilar by class. But that is not 
the case. On the contrary, they are expressly pronounced by the text here cited, to be 
partakers ot inheritance.’ Sttbodhmi. * 


** Manu, 0. 217. Vide Sect. 1. § 7. f The name is supplied by the Subodhinf. 

.t YajSavalkya, 2. 126. Vide supra. C. 1. Sect. 8. 5 1. 

§ Manii, 9.189, Vide infra. Sect. 7. § 6. || Balam-bhalta.i 

(«) See 1 Mori. Big. 325, 326,— Ed. 
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5; Among brothers, such, as are of the whole blood, take the in- 
5, The whole hiiritance in the first instance, under the text before 
blood inherits 
Erst; as nearest 
of kilt 

6, Next the half 
Wood, 

7. After bro¬ 
thers, nephews 
inherit in like 
manner. 

8. In case of competition between brothers and nephews, the 
8, They do not nephews have no title to the succession: for their 

share with their right of inheritance is declared to be on failure of bro 
nudes. thers [ u both parents, brothers likewise, and their 

sons." Sect. 1. § 2.+] 

9, However, when a brother has died leaving no male issue [nor 
9 Bat they take other nearer heir,|J and the estate has consequently 


cited: “ To the nearest sapin da, the inheritance next 
belongs.”* Since those of the half blood are remote 
through the difference of the mothers. 

6. If there he no uterine for whole) brothers, 
those by different mothers inherit the estate. 

7, On failure of brothers also, their sons share 
the heritage in the order of the respective Others. 


a share winch had 
vested in their 
father. 


devolved on his brothers indifferently, if any one of 
them die before a partition of their brother’s estate 
bakes place, his sons do in that case acquire a title 
through their father: and it is fit, therefore, that a share should be 
allotted to them, in their father’s right, at a subsequent distribution of 
the property between them and the surviving brothers. 


ANNOTATIONS. 


6'. If there he no uterine (or whole) brothers, those by different mothers inherit.) 
The author of the Vyavah&ra-maytikha censures the preference here given to Use bro¬ 
thers of the half blood before the nephews, being sons of brothers of the whole blood,. 

7* Their sons share the heritage.] Including, say Nauda Partita and Balam- 
bhatta, the daughters as well as the 3ons of brothers, and the sons and daughters of 
sisters. This consequently will comprehend all nephews and nieces. 

In the order of the respective fathers.] In their order as brothers of the whole 
blood, and of the half blood, Baiam-bbatta. 

By analogy to the case of grandsons by different fathers (Chap. 1. Sect. 8.), the 
distribution of shares shall be made, through allotments to their respective fathers, and 
not in their own right, whether there be one, two, or many sons of each brother. Sir- 
bodhini 

That is wrong: for the brethren had not a vested interest in their brother s wealth 
before their decease; and property was only vested in the nephews by tbe owner’s de¬ 
mise . Balam-bbatta. 

* Manu, 9, 137, Vide Sect 3, § 3- f Subodhini and Baiaai-bkafta, 

} B&lam-bhatFa, 







HINDU' LAW-BOOKS. 



SECTION "t> 


Succession of kindred of the same family name: termed Gotraja 

or (fentiles. 


1, If there bo not even brother's sons, gentiles-share the estate, 
1. Next to the Gentiles are the paternal grandmother and relations 

nephew, the kin-, connected by funeral oblations of food and libations of 
dxfeq are heirs. -water. 

2, In. the first place the paternal grandmother takes the inheri- 

X First the pa- tanea The paternal grandmother's succession hmne- 
f crnal grandmo* diately after the mother, was seemingly suggested by 
ther ‘ the text before cited, a And, the mother also being 

dead, the lathers mother shall take the heritage 
no place, however, is found for her in the compact series of heirs from 
the father to the nephew: and that text (“ the father’s toother shall 
take the heritage") is intended only to indicate her general compe¬ 
tency for inheritance. She must, therefore, of course succeed immedi¬ 
ately after the nephew; and thus there is no contradiction* 

3, On failure of the paternal grandmother, the (gotraja) kinsmen 
3. Next the pa- sprung from the same family with the deceased and 

iemai graiuUV (sapinda) connected by funeral oblations, namely the 
paternal grandfather and the rest, inherit the estate. 
For kinsmen sprung from a different family, but connected by funeral 
oblations, are indicated by the term cognate (bandhu Sect. 6.) 

4. After him, the. ^ 4. Here, on failure of the fetheFs; desceridiints, 

unciea and then the heirs are successively the paternal grandmother, 
the paternal grandfather, the uncles and their sons(tf). 


ANN OT ATION S.: 

X. Gentiles.] Gotraja or persons belonging* to the same general family (gotu) 
distinguished by a common name : these answer nearly to the Gentiles of the JEioxnafc 
law. 

2. She must, therefore, of course succeed.] Some copies of the Mitakshara read 
this passage differently . The variation is noticed in the commentary of.Buianv-bjhattr, 
viz. \ She succeeds, after the preceding claimants, if they be dead/ ttparitana-mrtit- 
nantaram instead of atkarshe tat sutdnantaram. The commentary remarks, that the 
* preceding (upavitana) claimants’ are the father and the rest down to the brother’s son. 

3. On failure of the paternal grandmother.,, ..the paternal grandfather.] Balam- 
bhatfca insists, that the grandfather inherits before the grandmother, as tic father be¬ 
fore the mother. See Section 3. 


1 * Sect. 
(u) See I. Mori, 


1 . § 7 . 

■ Dig. m-mi. 
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Then live 
great-grand mo* 
tier, great-grand- 
lather, grandim- 
clctfc and so forth, 
to the seventh de¬ 
gree. 


5. On failure of the paternal grandfather’s line, 
the paternal gTeafc-gmadmother, ihu great-grandlather, 
his sons and their issue, inherit. In tips manner must 
he understood the succession of kindred belonging to 
the same general .'.family and connected by .funeral 
oblations. 


ANNOTATIONS. 


5, In this manner must be understood the succession of kindred.] The Subodhid, 
commenting on the first words of the following section, carries the enumeration a little 
further: m * the paternal gteat*grattdfather’s mother, great-grandfather’s father, great¬ 
grandfather's brothers and their sons. The paternal great-grandfather’s grandmother, 
great-grandfather’s grandfather, great-grandfather’s uncles and their sons. The same 
analogy holds iu the succession of kindred connected by a common libation of water.’ 

The scholiast of Vishnu, who is also one of the commentators of the Mitakshani, 
states otherwise the succession of the near and distant kindred, in expounding the pas- 
S fto>e of Vishnu c< If no brother’s son exist, it p^scs to kinsmen (bandhu;) in their de¬ 
fault it devolves on relations (sakulya) where Balam-bhatta, on the authority of a 
reading found in the Madana-ratna, proposes to transpose the ternw bandhu and sakuly a; 
for the purpose of reconciling Vishnu with Yajnavalkya, by interpreting sakulya in the 
sense of gotraja or kinsmen sprung from the same family. Nanda Pandit a, preserving 
the common reading, says'kinsmen (bandhu) are sapinias ; and these may belong to 
the same general family of not. First those of the same general family (sagotra) Are 
heirs. They are three, the father, paternal grandfather, and great-grandfather, as also 
three descendants of each. Tim order is this : In the father’s line, on failure of the 
brother’s son, the brother’s son'.-, son is heir. In default, of him, the paternal grandfa¬ 
ther,-bis son artd grandson. Failing these, the paternal great grandfather, his son and 
grandson. Iu this maunth* the succession passes to the fourth degree inclusive ; and 
not to the fifth : for the text expresses *■ The fifth has no concern with the funeral * 
oblations.”! The daughters of the father and other Ancestors must be admitted, like 
the daughter of the man himself, And. for the same reason. On failure of the father’s 
kindred conuected by funeral oblations, the mother’s kindred are heirs: namely the ma- 
torna 1 grafiafaiher, the maternal uncle and his son ; and so forth. In default of these, 
the successors are the mother’s sister, her son and the rest.” 

The commentator takes occasion to censure an interpretation, which corresponds 
with that of the MitakshaiA as delivered iu the following section (S. 6. § 1.) ; and Ac-' 
cording to which the cognate kindred of the man himself, of his father and of iua mother 
are the"sons of Ids father’s sister and so forth ; because it would follow, that the father’s 
sister’s sou and the rest would inherit, although the man’s own sister and sister’s sons 
Were living. Baiam-bhatfa, however, repels this objection by the remark, that the 
sister and sister’s sons have been already noticed as next in succession to the brother 
and brother’s sons; which is indeed Nanda Pandita’s own doctrine. 

He adds, ‘ after the heirs abovementioned, the sakulya or distant kinsman is entitled 
to the succession: moaning a relation in the fifth or other remoter degree.’ 

This whole order of succession, it may be observed, differs materially from that 
which'’is taught in the text of the Mitakshata. On the other hand, the author of the 
Virainitrodaya has exactly followed the Mitakshara; nod so lias Karnatakara: and it 
is also confirmed by M&iWa aoluirya, in the Yyav£hara-M4dhava, as well us by the 
Smfti-clmndrikci 

But the authoi of fhe Vyavahara-mayukha contends for a different series ot heirs 
after the brother’s son : ‘ 1st the paternal grandmother; 2d the sister ; 3d the paternal 
grandfather and the brother of the half -blood, as equally near of kin ; 4th the paternal 
great-grandfather, the paternal uncle and the son of a brother of the half blood, sharing 
together ds in the same degree of afiiuity/ He has not pursued the enumeration 
further; and the principle stated by him, nearness of kin, does not clearly indicate the 
rule of continuation of this series. 


* Yishmi, 17. 10, 1L 


f Maud, 0, 1BG C 
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6. Ii there be none such, the succession, devolves on kindred con- 
Afterwards nected by libations of wuter(a): and they must be un¬ 
derstood to reach to seven degrees beyond the kindred 
connected by funeral oblations of food : of else, sis far 
as the limits of knowledge as to birth and name 
extend. Accordingly Vfhat-Maira says “ The relation 
of the sapindns, or kindred connected by the funeral 
oblation, ceases with the seventh person : and that of 
sanitlnndakog, or those connected by a common libation 
of water, extends to the fourteenth degree ; or as some affirm, it reaches 
as far as the memory of birth and name extends. This is signified by 
goira or the relation of family name."* 


6 , 

more distant 
kindred: either to 
the 14th degree; 
or as far as con- 
sanguinity is as¬ 
certainable : 90 

Kaim describes 
them* 


SECTION VI 


On the succession of cognate kindred, bandhu . 


On failure of gefttiles, the cognates are heirs. Cognates are of 
three kinds ; related to the person himself to his 
father, or to lm mother : as is declared by the follow- 
ing text. a The sons of his own father’s sister, the 
sons of his own mothers sister, and the sons of his 
own aunt, and the sons of his mother's maternal uncle, 
must be considered as his own cognate kindred The 
sons of his father's paternal aunt, the sons of his father's 
maternal aunt, and the sons of his father’s maternal uncle, must be 
deemedhis father’s cognate kindred. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal uncles, must be reckoned bis 
mothers cognate kindred.”t 


1. After gen¬ 
tiles, cognates are 
heirs. 

They are o f 
three sorts, as dis¬ 
tinguished in a 
passage of law. 


ANNOTATIONS. 

to Bandha ’ C0fiUaie0r kin * corresponding nearly 

4 k 0 ?ri? 8 ? rc three kinds.] B41am bhatfa notices a variation in the reading, 
oananavan toe oanabavad. It produces no essential difference in the interpretation. 

Keiated to the personi himself, to his father or to his mother,] Apararka, m 
remarked by Katnautkafa, disallows the two last classes of cognate kindred, as having 
no concern with inheritance ; and restricts the term band Ini, in the text, to the kindred 
ut the owner himself. The author of the Vyav akara-mayukha confutes that restriction. 

* The first part of this passage occurs in Manu’s institutes. 5. 60. Tiro remainder 
of the text differs. 

c ,,,t The text is seemingly ascribed by the commentator Balam-bhaita to Vfddha 
fcatatapa. But it is quoted in the Vyavuhlra-Madkava as a text of Baudiwyans, 

(a) See 1 Mori. Dig. 328.-M 
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2, Hirst the kiu- 
dred ol’ the lata 
owner; then those 
of his lather; and 
lastly those of his 
mother. 


2. Here, by reason of near affinity, the cognate 
kindred of the deceased himself, are his successors Jn 
the first instance : on failure of them, his lather s cog¬ 
nate kindred : or, if there be none, his mother’s cog¬ 
nate kindred. This must be understood to be the 
order of succession here intended. 


SECTION VII 


On the succession of strangers $pon failure of the. kindred. 


1. If there be no relations of the deceased, the 
preceptor, or, on failure of him, the pupil, inherits, by 
the test of Apastamba. “ If there be no male issue, 
the nearest kinsman inherits: or, in default, of kin¬ 
dred, the preceptor; or, failing him, the disciple.’ 

If there be no pupil, the fellow-student is the successor. He, 
2 And failing who received his investiture, or instruction in reading 
’ ■ ° or in the knowledge of the sense of scripture, from the 

same preceptor, is a fellow-student. 

3. If there be no fellow-students, some learned 
and venerable priest should take the property of a 
BrAbmana, under the tekfc of Gautama : “ Venerable 
priests should share the wealth of a BrAlimanu, who 
leaves no issue.”* 

4. For want of such successors, any Brdhmana may he the heir. 
4 Or any Brali- So Maim declares : “ On failure of all those, the lawful 

mans, as" Manu heirs are such BrAhmanas, as have read the three 
has provided. Vedas, as are pure in body and mind, as have subdued 
their passions. Thus virtue is not lost.”f 

5. Never shall a king take the wealth of a priest; for the text ol 
5. But not the Manu forbids it: “ The property of a ErAhmama shail 

king: so Manu never he taken .by the king: this is a fixed law.”}; It 
and Nar&da dc- is also declared by NArada : “If there be no heir of a 
clam- BrAhmana’s wealth, on his demise, it must be given to 

a Brahmapa. Otherwise the king .is-tainted with sin.”§(d) 


1. After kindred, 
the preceptor is 
heir; by the text 
of A'pastamba; 
and, next to him, 
the pupil. 


these, the-fellow- 
student 

3. If there be 
none, a learned 
priest is heir; ac¬ 
cording to Gau¬ 
tama, 


' ANNOTATIONS. 

2. This must be understood to be the order of succession.! 
close of the last section. 


See a note at the 


^ Gautama, 28. 39. f Manu, 9.188. 

% Manu, 9.189. § Not found in the institutes of -Narada. 

(a) But now see Collector of Masulipatern v. Camly Venkata Nanaindpah, 8 Moo. 
I. A'« 0a, 500, 523; where the' Lord Justice Knight Bruce referred to this and the 
t wo preceding clauses and observed <f from these it would appear that lac beneticial 
enjoyment of a Brahman's property ought not on his death without heirs to pass to the 
king; that it ought, in some way or another, to pass to other Braumana., But the lexis 
also show that it is not to pass to Brahmans generally, or even to any donmte or welt 

v% 











<SL 


mmftj ' uw-bookb. 


% But the king,- and not a priest, may take the 
estate of a Ksliatriya or o ther person of an inferior tribe, 
reign takes the on iailure of heirs down to the fellow-student So 
twcheat: asjs or- Mam* ordains : t{ But the wealth of the other classes^, 
on iailure of all [heirs,] the king may take/’* 


6, In. other 
rases the sove- 


darned by Mana. 


SECTION VIII, 


On succession to the property«of a hermit or of an ascetic, 


I. It has been declared, that sons and grandsons [or great-grand- 
l The heirs of mm t] take the heritage ; or, on failure of them, the 


persons demoted 
to religion are 
specified by Ya;j~ 
iiaviikya. , 


widow or other successors. The author now pro¬ 
pounds an exception to both those laws : “ The heirs 
of a hermit, of an ascetic, and of a professed stu¬ 
dent, are, in their order, the preceptor, the virtuous 


pupil, and the spiritual brother and associate in holiness.”;}; 

ANNOTATIONS 

I. ** A virtuous pupil. 15 ] The condition, that he be virtuous is intended generally. 
Bence the preceptor and the fellow hermit are successors in theiv respective eases, pro¬ 
vided their conduct be unexceptionable. With a view to this, Y&jhavalkya has placed 
the w ords ?t virtuous pupil” in the middle of the text, to indicate the connection of the 
epithet with, the preceding and following terms- Suhodhinf, &e. 

ascertained class of them. The persons to take the beneficial interest are to be Br$h~ 
mans having certain spiritual qualification; they arc to be pure in foody and mind, and 
are to have read the three Veda3. If this be the law, it seems to imply a power of 
selection; and a right of possession, at least intermediate, of the property V& some¬ 
body. It cannot be supposed that the first Brahman who could lay hands upon the 
property of a member of his-caste dying without heirs was to hold it, subject, perhaps, 
to the condition of showing that he possessed the personal qualifications which the law 
requires. 

It appears to their Lordships, that the passage quoted by the Mitc?.ks'bar& from 
JMarada, the very section which cites the prohibition of iYJami, shows what the law 
in its utmost strictness was. That passage is— w If there be no heir of a Brahmans 
wealth, on Ilia demise it must be given to a Brahmana. Otherwise the king is tainted 
with sin/ 5 In other words, the king is to take the property, but to take it subject to 
the duty, which he cannot neglect without sin, of disposing of it at his discretion, 
amongst Brahmans of the kind contemplated by the preceding texts. 

If this be so, it appears to their Lordships that, according to Hindu law, the title 
of the king by escheat to the property of a Br&bman dying without heirs ought, as in 
any other case, to prevail against any claimant who cannot show a better title; and 
that the only question that arises upon the authorities is, whether JBrahmamcal pro¬ 
perty so taken is, in the hands of the king, subject to a trust in favour of Brahmapy. 
In tins suit, where the issue is between the Government claiming the property (whether 
subject to a trust or not), by escheat, and a party claiming by an adverse title, it is un¬ 
necessary to decide whether the duty imposed upon the King is one of imperfect obli¬ 
gation, or a positive trust affecting the property in his hands, or whether, if a trust, it 
is or is not one incapable of enforcement by reason of the uncertainty of its objects. 
It is also unnecessary to decide on the arguments addressed to us concerning a 
distinction, or supposed distinction, between the Brtonans who have been called “ Sa¬ 
cerdotal Brahmans” and the ordinary members of the caste/* See too 2 Str. H. L. 47 i 
1 Mori Dig. 311.— Etf, 

* Mami* 9.189.. [ Batam-bhia^a. 


t Yajwaikya 4 2,138* 
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% The heirs to the property of a hermit, of an ascetic, and of a, 
2 Exposition s ^ ut * 0Ilt m theology, are, in order (that is, in the in- 


of the text. 


3. The natural 
relations do not 
succeed. But the 
preceptor is heir 
of a professed 
student. 


verse order,) the preceptor; a virtuous pupil, and a spi¬ 
ritual Brother belonging to the same hermitage. 

8, The student (brahmacMri) must be a profess¬ 
ed or perpetual one: tor the mother and the rest of 
the natural heirs take the property of a temporary 
student; and the preceptor is declared to be heir to a 
professed student as an exception [to the claim oi the 
mother and the rest,*] 

4. A virtuous pupil takes the property of a yati or ascetic. The 
4 . And the pu~ virtuous pupil, again, is one who is assiduous in the 

pit is the sucoea- study of theology, in retailing the holy science, and 
sor of an ascetic. m practising its ordinances. For a person, whose 
conduct is bad, is unworthy of the inheritance, were he even the pre¬ 
ceptor or [standing in] any other [venerable relation.] 

5. A spiritual brother and associate in holiness takes the goods 
5 But the of a hermit (vSnaprastha.) A spiritual brother is one 

companion of a who is engaged as a brotherly companion [having 
hermit is his heir, consented to become so.]*] An associate in holiness is 
one appertaining to the same hermitage. Being a spiritual companion, 
and belonging to the same hermitage, he is a spiritual brother associ¬ 
ate in holiness. 


6. But, on failure of these, (namely the precep¬ 
tor and the rest,) any one associated in holiness tabes 
the goods; even though sons and other natural heirs 
exist. 

7. Are not those, who have entered into a reli ¬ 
gious profession, unconcerned with hereditable pro¬ 
perty % since Vasislitha, declares ,“ They, who have en ¬ 
tered into another order, are debarred from shares. 
How then can there be a partition of their property ? 
Nor has a professed student a right to his own acquir¬ 
ed wealth : for the acceptance of presents, and other 
means of acquisition, [as officiating at sacrifices and 
so forth,§] are forbidden to him. And, since Gautama 
ordains, that “ A mendicant shall have no hoard ;”|j 
the mendicant also can have no effects by himself ac¬ 
quired, 

^ANNOTATIONS. 

4. A yati or ascetic.] The term ‘ascetic 5 is in this translation used for the 
yati or s&nnj&sf ; and « hermit* or f anchoret 5 for the y&naprastha. In former transla¬ 
tions,' as in the version of Mann by Sir William Jones, the two last terras were applied 
severally to the two orders of devotion. 


(L In default 
of those heirs res¬ 
pectively, an as¬ 
sociate in holiness 
is the successor. 


7. Objection, 
They can have no 
property by inhe¬ 
ritance, b e i n g 
pronounced dis¬ 
qualified by Va- 
mhjdia: not any 
property acquired 
ny themselves; 
being incapable of 
acquisitions, a s 
shown by Gauta¬ 
ma, 


* SubodhinL \ Subodluni 
f Bakra-bhatta. 


% Yasislfba, 17. 43. Vide infra. Sect, 10. § -SL 
|j Gautama, 3. 6, 





8. Answer. A. 
iter mil may liaise 
a hoard of neces¬ 
saries for a day or 
a year: as inti¬ 
mated by Yajrla- 
valkya.' 

And an ascetic 
mid. a professed 
student h ave 
clothes and other 
necessaries. 


9, Succession 
to such property 
is regulated. 


HINDU' LAW-BOOKS. 

The answer i& } a hermit may have property: for the text | of 
YSjriavalkva] expresses “• The hermit may make a 
hoard of filings sufficient for a day, a month, six 
months, or a year; and, in the month of Alvina, lie 
should abandon [the residue of] what has been collect¬ 
ed.”* The ascetic too has clothes, books and other 
requisite articles: for a passage [of the Yedaf] directs, 
that " he should wear clothes to cover his privy parts-” 
and a text [of lawj] prescribes, that “ he should take 
the requisites for his austerities and his sandals.” The 
professed student likewise has clothes to cover his 
body ; and he possesses also other effects. 

9. It was therefore proper to explain the parti¬ 
tion or inheritance of such property., 


SECTION IX. 


On the re-wmon of kinsmen after partition* 


1. Yajim valley a 
declares the pre¬ 
ferable right of 
the reunited par¬ 
cener, before the 
widow, &e. 

2. Explanation 
of re united par- 
cener. 

3. That 

3. lie-anion is 
between certain 
relations only : so 
Vtlmspati. 

4. The deceas¬ 
ed^ share must 
he given to his 
posthumous son; 
or, if there be 
none, in ay be re¬ 
tained by the re¬ 
united parcener. 


1. The author next propounds an exception to 
the maxim, that the wife and certain other heirs suc¬ 
ceed to the estate of one who dies leaving ik> male 
issue. “ A re-unitecl [brother] shall keep the share of 
his re-united [co-heir,] who is deceased ; or shall deliver 
it to [a son subsequently] born.”§ 

2. Effects, which had been divided and which 
are again mixed together, are termed re-united. He, 
to whom such appertain, is a re-united parcener. 

cannot take place with any person indifferently ; 
only'with a father, a brother, or a paternal uncle 
Vrhaspati. declares, “ He, who being once separat¬ 
ed, dwells again through affection with his father, 
brother, or paternal uncle, is termed re-united” 

4 The share or allotment of such a re-united 
parcener deceased, must be delivered by the surviving 
re-united parcener, to a son subsequently born, in the 
case where the widow's pregnancy was unknown at 
the time of the distribution. Or, on. failure of male 
issue, he, and not the widow, nor any other heirs, shall 
take the inheritance. 


but 
: as ; 


ANNOTATIONS./ 

4. Or, on failure of male issue, lie, and not the widow, &e. shall take the inheri- 
tanee.' ] The singular number is here indeterminate. Therefore, if there be two or 
more re-muted parceners, they shall divide the estate. A maintenance must be allowed 
v to the widow. Balam-bhatta. 


•* Vajfiavalkya, 3, 47. See Mann, 0. 15. 
| Balam-bhatfa, 


| Balam*biiatta, 

§ Yiljfiavalkya, 8, 139. 
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5. A. limitation 
of the preceding 
rule is contained 
in the sequel of 
tile taxi. 


5. The author states an exception to the rule, 
that a re-united brother shall keep the share of his re¬ 
united co-heir: “ But an uterine [or whole] brother 
shall thus retain or deli ver the allotment of his u terine 
relation”* 


6. The words " re-united brother’ 1 arid ff re-united co-heir” are 
g # Exposition understood. Hence the construction, as in the preced¬ 


ed* it. The whole paid of the text, is this : The allotment of a re-unit 
blood has the pre- ed brother of the whole blood, who is deceased, shall 
°^ ore be delivered, by the surviving re-united brother of the 

la 00 * whole blood, to a sou bom subsequently. But, on 

failure of such issue, he shall retain it. Thus, if there be brothers of 
the whole blood and half blood, an uterine [or whole] brother, being a 
re-united parcener 1 , not a half brother who is so, takes the estate of die 
re-united uterine brother. This is an exception to what: had been be¬ 
fore said (§ 1.) 

7. .Next, in answer to the inquiry, who shall take the succession 
when a re-united parcener dies leaving no male issue, 
and there exists a whole brother not re-united, as well 
as a half brother who was associated with the deceas¬ 
ed ? the author delivers a reason why both shall take 
and divide the estate. “A half brother, being again 
associated, may take the succession, not a half brother 
though not re-united : but one, united [by blood, though not by co-par- 
cenery,] may obtain the property ; and not [ exclusi vely] the son of a 
different mother. ”*f* 


7. Yajimvai- 
ky a delivers a rule 
concerning the 
participation of 
brethren of the 
half blood. 


8. Interpreta¬ 
tion of the text. 
The half brother 
may share if again 
associated in fami¬ 
ly partnership* 


8. A half brother, (meaning one born of a rival 
wife,) being a. re-united parcener, takes the estate ; 
but a half brother, who was not re-united, does not 
obtain the goods. Thus, by the direct provisions of 
the text, and by the exception, re-union is shown to be 
a reason for a half brother’s succession. 


9 . 


9. The term “ not re-united” is connected also with what follows : 
And the and hence, even one who was not again associated, 


whole brother, may take the effects of a deceased re-united parcener, 
though not so as- Who is he % The author replies : “ one united that 
is, one united by the identity of the womb [in which 


sociated. 


ANNOTATIONS. 

iy>] The. widow’s pregnancy not having been apparent 


A A son bom subsequent 
at the time of the partition. 

7. £f A half brother, being again associated, &c.”] The text admits of different 
interpretations besides variations iu the reading. See Jimuta-\Ahana, 0, 11. Sect. 5. 
§ 1Z3.—14. 

9. The term " not re-united” is connected also with what follows.] It is connect¬ 
ed with both phrases, like a crow looking two ways at once. Heuee it. constitutes, with 
what follows, another sentence. Subodhini. 


* Yaj'iiavaikya, 2, 1$9. 


t Y&jmivalkya, 2. 140, 
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he was conceived ;] in other words, an uterine or whole brother. Ifc 
is thus declared, that relation by the whole blood is a reason for the 
succession of the brother, though not re-united in co-p&rcenery. 

10. The term " united” likewise is connected with what follows: 
10. For the half Mid here it signifies re-united [as a co-parcener.] The 

brother, though words « not the son of a different, mother” must be 
Swir “ not inter P ret ed by supplying the affirmative particle (eva) 
understood. Though he be a, re-united parcener, yet 
being issue of a different mother, he shall not exclusively take the 
estate of his associated co-heir, 

11, Thus, by the occurrence of the ward " though” (api) in one 
Thus both sentence (“ though not re-united/* &c. § 7<) and by the 

■S£W'J *? Y\ fhu 1XTA ilf.J r * . II _ 


n 

may share, for 
the rights of both 
may subsist to¬ 
gether. 


denial implied in the restrictive affirmation (eva “ ex- 
clusi vely,”) understood in the other, (“ one united may 
take the property, and not exclusively the son of a dif¬ 
ferent mother;”) it is shown, that a whole brother not 
re-united, and a half brother being re-united, shall take and share the 
estate: for the reasons of both rights may subsist at the same instant. 

12. this is made clear by Manu, who, after premising partition 
12 . Tliis is con- among re-united parceners (“ If brethren, once divided 

firmed by passage and li ving again together as parceners, make a second 
°j> 1U partition ;”*) declares “ should the eldest or youngest 

of se veral brothers be deprived of his allotment at the distribution, or 
should any one of them die, his share shall not be lost: but his uterine 
brothers and sisters, and such brothers as were re-united after a sepa¬ 
ration, shall assemble together and divide his share equally.”f 

13. Among re-united brothers, if the eldest, the youngest or the 

T Tiitr -m middlemost, at the delivery of shares, (for the indecli- 

«0B of the text ” able terminati ° 11 of tlle word denotes any case:) that 

' 1S > at *he time of making a partition, lose or forfeit 

his share by lus entrance into another order [that of a hermit or 
ascetic,^ or by the guilt of sacrilege, or by any other disqualification * 
or it lie be dead; his allotment does not lapse, but shall be set apart. 
The meaning is, that the re-united parceners shall not exclusively take 
it. Hie author states the appropriation of the share so reserved : “ His 

ANNOTATIONS 

One united by the identity of the womb.] In like manner, a father, though not 
re-nmted with the family, shall take a share of the property of his son ; and a son 
though not reunited, shall receive a share of the estate of his father, from a re-united 
parcener Ibis, according to the author of the Subodhinf, is implied : the Veda des 
onbmg the We as becoming a mother to her husband, who is identified with his off¬ 
spring. Hut Balam-blmfta does not allow the inference. 

, 1 V The msons^of both rights may subsist at the same instant.] The re-union 

ot tlie half brother m family partnership, and the whole brother’s relation by blood 
Aialamronatpa. 

, ,. 1S - estate and divide it in equal shares.] This supposes the 

brot hers of the halt blood to belong to the same tribe. But, if they are of different 


* Manu, 9. 210. 


j Manu, 9 211—219, 


t Balam-blmtta. 
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Hierinc brothers and sisters, (§ 12.) Brothers of the whole blood, 
or by the same mother; though not re-united, share that allotment so 
set apart. Even though they had gone to a different country, still 
returning thenco and assembling together, they share it: and that 
“ equallynot by a distribution of greater and less shares. Brothers 
of the half blood, who were re-united after separation, and sisters by 
the same mother, likewise participate. They inherit the estate and 
divide it in equal shares. 


SECTION X. 


On exclusion from inheritancefaf 


l. 


1. The author states an. exception to what has been said by him 
An exoep- respecting the succession of the son, the widow and 


tion to the sue- other heirs, as well as the re-united parcener. “An 
cession of heirs is impotent person , an outcaste, and his issue, one lame 
ffilvafi bj a f adman > an idio K&)> a blind man, and a person afflict" 
/ ' ed whh an incurable disease, as well as others [simi¬ 
larly disqualified,] must be maintained; excluding them, however 
from par tieipation. ”* * 

2,. An impotent person,” one of the third gender (or neuter 
2. Exposition of sex) " An outcaste ? one guilty of 'sacrilege or other 
heinous crime. “ His issue the offspring of an out¬ 
caste. “ Lamedeprived of the use of hm feet. " A 
madman;” affected by any of the various sorts of in¬ 
sanity proceeding from air, bile, or phlegm, from de¬ 
lirium, or from planetary influence. "An idiot;” a 
person deprived of the internal faculty : meaning one 
incapable of discriminating right from wrong. “ Blind destitute of 
the visual organ. " Afflicted with an incurable diseaseaffected by 
an irremediable distemper, such as marasmus or the like. 


the text. Impo 
tent persons, out- 
castes, madmen, 
idiots and persons 
incurably diseas¬ 
ed, are excluded 
from inheritance. 


ANNOTATIONS. 

tribes, the shares are four, three, two or one, in the order of the classes; since there is 
no reason for restricting that rule of distribution. Balam-bbatta. 

L “ An impotent person, an outcaste and his issue.”] The initial words are 
transposed by Jimhta-v&hanit. G. 5 § 10, 

An impotcut person ”] Whether naturally so, or by cavStration. Balani-bhafcta, 

The Offspring of an outcasts.] Of one who has not performed the requisite pen¬ 
ance and expiation. Bdlarn-bhatja. 

* Yajnavalkya, 2.141, 

(*) See 2 Strange, H. L. 126: 1 Mori Dig. 339, 438.— Ed. 

„ r> '(*) A * to fa ’incapacity of an idiot to inherit, See R. A, 28 of 1862, 3 Mad. H. 
€1 Rep. 214.*— M 
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3 , Under the term “ other’s” are comprehended one who haw en- 
So art* per- lered. into an order of devotion, an enemy to his father, 


sons entering in 
to an order of de¬ 
votion, an unna¬ 
tural son, a sin¬ 
ner, and one whe¬ 
lms lost a sense or 
a limb: according 
to Vasishjho, Na¬ 
talia, and Manu. 


a feimier in an inferior degree, and a person deaf, dumb, 
or wanting any organ. Thus Vasishtha says, a i hey, 
who have entered into another order, are debarred 
trorn shares .”* 1 Nfirada also declares, “ Au enemy to 
his father, an outcasfce, an impotent person, and one 
who is addicted to vice, take no shares of the inheri¬ 
tance even though they be legitimate: much less, df 
they be sons of the wife by an appointed kinsmen. !" 
M.an.u likewise ordains, “ Impotent persons and outeastes are excluded 
from a share of the heritage; and so are persons horn blind and deal, 
as well as madmen, idiots, the dumb, and those who have lost a sense 
| or a limb”{] 

4 . Those who have lost a sense or a limb.] Any person, who is 
4 Explanation deprived of an organ [of sense or action] by disease or 

o£ the text. 1 other cause, is said not to have lost that sense or limb. 

5 . These persons (the impotent man and the rest) are excluded 
from participation. They do not share the estate. 
They must be supported by an allowance of ^ food and 
raiment only: and the penalty of degradation is in¬ 
curred, if they be not maintained. For Mann says, 
“ But is it tit, that a wise man should give all of them 
food and raiment without stint to the best of his pow¬ 
er : for he, who gives it not, shall be deemed an out- 

caste ”§ “ Without stint” signifies ‘ for life/ 

6 . They are debarred of their shares, if their disqualification 
6 . The defect arose before the division of the property. But one 

must, have preced- already separated from his co-heirs, is not deprived 
ed the partition. of his allotment. 


5. The persons 
above described 
are excluded from 
participation; but 
are entitled to a 
maintenance, as 
declared by Manu. 


ANNOTATIONS. 

3. " They, who have entered into another order ”] Into one of devotion. The 

orders of devotion are, 1st, that of the professed or perpetual student; 2d, that of 
the hermit; 3d, the last order or that of the ascetic, Balam-bhatta. 

5. “ A wise man should give ail of them food and raiment/'] Other authorities 
(as Devala and Baudbayana) except the oufccaste and his offspring. That exception not 
being here made, it is to be inferred, that, one whose offence may be expiated and who 
is disposed to perform the enjoined penance, should be maintained; not one whose 
crime is inexpiable, Balam-biiatfa. 

6, If their disqualification arose before the division of the property ] The dis¬ 
qualification of the outcast© and the rest who arc not excluded for natural defects, 
Balam-blmtta, 


* Yasishjba, 17, 43, 
t Manu/9, 201, 


f Narada, 13. 21 
§ Mam*. 9* 20 , ; 






THE MITA'KSHABA'. CHAJP. II. SEC. X. *57 

7 . if it be re- 7. If the defect be removed by medicaments or 

moved afterwards, other means [as penance and atonement*] at «. period 
» share must be subsequent to partition, the right of participation 
Riven, in Uke man- effect, by analogy [to the ease of a son bom 

y$f a a pa“tit°',n after separation.] “ When the sons have been separated, 
takes an allot- one, who is afterwards born of a woman equal in class, 
meat. shares the distribution.”*}" 

8 . The masculine gender is not here used restrictively in speak- 
8 4 woman ing of art outcaste and the rest. It must be therefore 

is excluded for understood, that the wife, the daughter, the mother, 
like defects. or any other female, being disqualified for airy of the 

defects which have been specified, is likewise excluded from participa¬ 
tion. 

, „ !). The disinherison of the persons above des- 

share Hfree from bribed seeming to imply disinherison of their sons, the 
similar disq.wliii- author adds: “ But their sous, whether legitimate, or 
cations. So Yiij- the offspring of the wife by a kinsman, are entitled to 
iiavukja. allotments, if free from similar defects.”! 

10 . The sons of these persons, whether they be legitimate off- 
spring or issue of the wife, are entitled to allotments, 
iJnn 01- are rightful partakers of shares ; provided they be 

’ ” faultless or free from defects which should bar their 

participation, such as impotency and the like. 

11 Of these [two descriptions of offspring^] the impotent man 
l i Disqudi- may have that termed issue of the wife; the rest may 
fied* persons are have legitimate progeny likewise. The specific men- 
»ot to adopt sons, tion of “ legitimate” issue arid “ offspring of the wile 
ia intended to forbid the adoption of other sons. 


f Iftjfiavalkva, 2.123. Vide supra. C. 1. Seek 6. ft, 
§ Bftlam-bbajifca. 

*; Yajfrav-jdkya, 2- 143. 


* Balam-bhafcta. 

| Yitjnavalkva, 2, 142, 
\\ YAjfia^lkya, 2. 142. 







15. The wives of these persons, being destitute of male issue 
v .. . and being correct in their conduct, or behaving virtu- 
of the i^S;° n ously, must be supported or maintained. But, if un¬ 
chaste, they must be expelled ; and so may those, who 
are perverse. These last may indeed be expelled : but they must be 
supported, provided they be not unchaste. For a maintenance must 
not be refused solely on account of perverseness. 


SECTION XL 


On- the separate property of a'.tvdimn. 

1 After briefly propounding the division of wealth left by the 

I. Woman’s husband and wife, (“ Let sons divide equally both the 
property describe effects and the debts, after the demise of their two pa- 
edbyYijnavalkya. rents/^) the partition of a man's goods has been .des¬ 
cribed at large. The author, now intending to explain fully the 
distribution of a woman's property, begins by setting forth the nature 
of it: “ What was given to a woman by the father, the mother, the 
husband or a brother, or received by her at the nu ptial fire, or presented 
to her on her husband’s marriage to another wife, as also any other 
[separate acquisition,] is denominated a woman's property.”f 

2 . ThSt, which was given by the father, by the mother, by the 
* I lf nre l husband, or by a brother ; and that, which was pre- 
tioa ol theUxtl 9 * sauted [to the bride] by the maternal uncles and the 
rest [as paternal uncles, maternal aunts, &c.£J at the 
time of the wedding, before the nuptial fire ; and a gift on a second 
marriage, or gratuity on account of supersession, as will be subsequent¬ 
ly explained, (“' To a woman whose husband marries a second wife, let 
him give an equal sum as a compensation for the supersession.’' (a) § 34) 
and also property(6) which she may have acquired by inheritance, pur- 

ANNOTATIONS. 

1, As also any other separate acquisition.] In Jfmuta*vaU ana’s quotation of the 
text, (0. 4. Sect. 1. § 13.) the conjunctive and pleonastic particles clmiva (cha-eva) are 
here substituted for the suppletory term fidya. That reading is censured by Balanv 
bhaj;fc?t 

2. Before the nuptial fire.] Near it, Stibodhinl 

On account of supersession.] Supersession is the contracting of a second marn- 
age through the influence of passion, while a flrst wife lives, who was married to fulfil 
religious obligations. Subodhini. 

Property which she may have acquired by inheritance.] The commentator, Balam- 
bbaqa, defends his author against the writers of the eastern school (Jfamua-v&ba»&, &o.) 
on This point. Wealth, devolving on a woman by inheritance, is not classed by the 
authorities of that school with ’ woman’s property.’ See Jlmuta-vabana, G. 4, ana C. 
II. Sect. 1. § 8. _ __ 

* Y/ijiiavalkya, 2. 118. Vide supra. C. I. Sect. 3. § 1. f Yajuavalkya, 2.144. 

+ Balam-Bhattd. (*). See l’ Strange, H L. 52,. 53.— Ed 

(b) Quaere moveable property; 3 Mori Dig. 180: Dayadxhaga xi. 1.— M. 
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a technical ex- 
nress.oii. 


chase, partition, seizure or finding/* are denominated by Manu and the 
rest ‘ woman's property/(a.) 

31 Woman’s 3 . The term * woman’s property’ conforms, in 

property ■ ■ is not its import, with ifcs etymology, and is not technical: 

for, if the literal sense be admissible, a technical ae- 
captation is improper, 

4. The enumeration of six sorts of woman’s property by Maim 
4 . Manu’senu- (“ What was given before the nuptial fire, what was 

meration of six presented in the bridal procession, what has been 
.sorts denies a km bestowed in token of affection or respect, and what 
number, and a h&$ been received by her from her brother, her mother, 
greater, or her father, are denominated the sixfold property of 

a woman ”f) is intended, not as a restriction of a greater number, but 
as a. denial of a less. 

5. Definitions'of -presents given before the nuptial fire arid so 
K&tyayeuia forth have been delivered by Katyayana : What is 

those given to women at the time of their marriage, near the 
nuptial fire, is celebrated by the wise as women’s pro¬ 
perty bestowed before the nuptial fire. That, again, which a woman 
receives while she is conducted from her father’s house [t»o her hus¬ 
band’s dwelling,] is instanced as the property of a woman, under the 
name of gift presented in the bridal procession. Whatever has been 
given to her through affection by her mother-in-law or by lier father- 
in-law, or has been offered to her as a token of respect, is denominated 
an affectionate present. That, which is received by a married woman 
or by a maiden, in the house of lier husband or of her father, from her 
brother or from her parents, is termed a kind gift.” 


defines 
several sorts. 


ANNOTATIONS. 

3. The term - woman’s property* is not technical.] This is contrary to the 
doctrine of Jimlata-vfthana, G. 4. 

4« £c Bestowed in token of affection or respect. 5 ’] This passage is read differently 
in thei Ratnakava and by dirnuta-vahana (0, 4. Sect. 1. § 4.) It is here translated con¬ 
formably with Balamfihatpa’s interpretation grounded on the subsequent text of Kat- 
y&ysna (§ A) > where two reasons of an affectionate gift are stated * one, simple affec¬ 
tion ; the other, respect shown by an obeisance at the woman’s feet. 

5, u i'rdri her father’s house.”] T!ie liatnakara and Chinttimarii read fi< from the 
parental abode.” See Jfmuta-v&h&na, C. 4. Sect. 1. § 6. 

* £ Offered to her as a token of respect.”] Given to her at the time of making an 
obeisance at lier feet. Smtfci-ckandrika. 

“ Denominated an affectionate present.”] This reading is followed m the Smftfichan- 
drika, Viramitrodaya, &c. But tlm Ratiuikara, Chintainani*. and Vivada-chandra read 
£ denominated an acquisition through lovelinesslavaiiyfu-jitain instead of pritkdafcfcam. 

“From her brother or from her parents.”] The lvalpafcaru reads “ from her hus¬ 
band.” Sec .iimuta-vahana, C. 4. Sect. 2. §21. 

“ Termed a kind gift.”] So the commentary of Bdlannbhatta explains satidayika, 
as bearing the same sense with its etymon sudaya. He censures the interpretation 
which Jlmtita-vahanahas given-(C. 4. beet. I* § 22.) 


* V ide v* I beet. I § 8. 

(a) See : 1 Mori. Dig. 311 


• 135 , 


■| Manu, 9. 194. 
3 Ibid, 








. ; 
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6. Besides [the author Bays,] rc That which has been given to 
G. Other sorts by her kindred ; as well as her fee or gratuity, or any 


m 


noticed by 

fiava ikv a. 

Ex (Sanation of 
his text 


<3t$niumi of a gift 
subsequent* 

• Exposition of 
the passage. 


thing bestowcAaffcer marriage.”* What is given to a 
datose! '-by her kindred ; fey the relations of her mother, 
or those of her father. The gratuity, for the receipt 
of which a girl is given in. marriage What is bestow- 
eel or given after marriage, or subsequently , to the- nuptials. 

7. It is said by Katyayana, “What has been received; by a wo* 

7 . & at v ay ana's man f rom the family of her husband at a time pos¬ 
terior to her marriage, is called a gift subsequent; and 
bo is that, which is similarly received from the family of 
her father/’ It is celebrated as woman’s property : 
for this passage is connected with that which had 

gone before. (§ 5.) 

8, a woman's 8. A woman’s property has been thus described., 
prapnty goes to The author next propounds the distribution of it; 
her kiiiared. “ Her kinsmen take it, if she die without issue/’t 

J), If a woman die “ without issue f that is, leaving no progeny; 

9 Her husband in other words, having no daughter, nor daughter's 
m other heirs in- daughter, nor daughter’s son, nor son, nor son’s son; 
3i6r.lt on failure of the woman’s property, as above described, shall be 
issae - taken by her kinsmen ; namely her husband and the 

rest, as wilt be [forthwith^] explained. 

Ho The kinsmen have been declared generally to be competent 
10 Tire heirs succeG( ^ to a woman’s property. The author now 
distinguishes different heirs according to the diversity 
of the marriage ceremonies; “The property of a 
childless woman, married in , the form denominated 
^ \ c ®rithma, or any of the four [miblamed modes of 

^aralkya. ^ '' marriage,] goes to her husband: but, if she leave pro-. 

geny, it will go to her [daughter’s] daughters : and, in 
other forms of marriage [as the Asura, &c.] it goes to her father [and 
mother, on failure of her own issue.*■§] 

XL Of a woman dying without issue as before stated, and who 
Exulana- **ad ^ ecome a wife by any of the four modes of marri* 
^ f H age denominated Brahma, Daiva, Arsha and Prdj&- 
patya, the [whole))] property, as before described, be- 


«re different, ac¬ 
cording to t he 
form oi' >he marri* 


11 . 

tioh of the text, 
la four unblamed 


ANNOTATIONS. 


The gratuity for the receipt ofwhieh a girl is given in marriage] This re- 
a marriage in the form termed A'sura Or the like BAiam-bhafta. 


6 . 

latea t-o.) 

7. Similarly received from the family of her father”] The Rahrikara reads f from 
her own family / Jtuiftt.a-v&haua, e from the family of her kindred/ See Jimuta-vahana, 
G. 4. Seel, L $ 2. 

1L .Dying without issue as before stated.] Without any of the five. descendants 
above mentioned (§ 0.) Balam-bliat' a. 


■* Yajfiavalkya, 2.145; 
| YAjhavaikya, 2, 146. 


t Yajimvajkya, 2.145, 

j| Batem-bhatja. 


X Bttfarmbh&fcta, 





THK MlTA^lSEAr/A. CHAP. 11. SEC, XL 


Ml 


forms o I’ marriage, 
the husband is 
iirftt entitled to 
the succession: 
utter him, his 
nearest of kin. 

in the four 
othcV forms of 
marriage, the par¬ 
ents inherit ; and 
first the mother; 
after in r, the fa¬ 
ther: failing them, 
their next of kin. 


longs in the first pktca to her husband On failure of 
him, it goes to his nearest kinsmen (c£) (sapindas) allied 
by funeral oblations. But, in the other forms of marri¬ 
age called Asura, Gandharba, Kakshasa and Paig^cha; 
the property of a childless woman goes to her parents, 
that is, to her father and mother. The succession de¬ 
volves first (and the reason has been before explained,*) 
on the mother, who is virtually exhibited [first] in the 
elliptical phrase pi.tfgarni implying 'goes (gachhati) 
to both parents (pitarau;) that is, to the mother and to 
the father.’ On failure of them, their next of kin 
take the succession. 

In all forms of marriage, if the woman “ leave progenythat 
is, if she have issue; her property devolves on her 
daughters. In this place, by the term “ daughters/" 
grand-daughters are signified; for the immediate female 
descendants are expressly mentioned in a preceding 
passage; f< the daughters share the residue of their 
mother s property, after payment of her debts.”]* 

13. Hence, if the mother be dead, daughters take her property 
in the first instance : and here, in the case of compe¬ 
tition between married and maiden daughters, ti£je un¬ 
married take the succession; but, on failure of them, 
the married daughters; and here again, in the case of 
competition between such as are provided and those 
who are unendowed, the unendowed take tlie 'succes¬ 
sion first ; but, on failure of them,, those: who. are en- 


' 12 . 

12. In every 
form of marriage, 
if there be iss he, 
daughters inheri i; 
0 r grand 1 § ugh t ers. 


13. First the 
unmarried daugh¬ 
ter: next the mar¬ 
ried one, who is 
unprovided ; last. 
]y, otie who has a 
provision. 


derated. Thus Gautama says “ A woman’s property goes to her daugh¬ 
ters unmarried, nr iinnrovided *”f ‘ or provided/ s,3 is implied by the 

“ Unprovided” are such as are desti- 


conjunctive particle in the text, 
tute of wealth or without issue. 

M. But this [rule, for the daughters succession to the.mother’s 
14 But br 0 - goods,§] is exclusive of the fee or gratuity. For that 
thers inherit the goes t 0 brothers of the whole blood, conformably with 
ws ordallied U \j of Gautama: “ The sister’s fee belongs to the 

Gautama. * uterine brothers: after [the death of} the mother/’|[ 


ANNOTATIONS. 

12. In all forms of marriage.] Several variations in the reading of this passage 
are noticed by Balatn-bhaUa: as Sftrveshv api, or sarv&shv eva, or sarveshu. There is 
only a shade of dilforonce in the interpretation. 

14 “ After the death off.be mother.”] This version is according to the inter¬ 
pretation given in the Subocllnni; which agrees with that of the scholiast of Gautama, 
tbe Kalpataru and other authorities, hut the text is read and explained differently by 
Jiinftta Vcihana. (Q. 4. Sect. 3. § 27.) 

Balam-bliattn understands by the term * mother/ in this place, the woman herself, or 
m short the sister, aiter whose death her fee or nuptial gratuity goes to her brothers. 

* S^ct. 3. f Yajnavalkya, 2. 118. Vide supra. G. L Sect. 3. § 8* 

f Gaukma, 28, 22. Vide supra, a 1. Sect. 3 § II. § BMam-bhathi, |j Gautama, 28. 33 
(fl) See 2 Strange, H. h. 4T2.~-\2:& 







LAW-BOOK#. 


W>2 • HINDU,' 

15. After daugh- , On failure of all daughters, the grand-daughters 

dus, gran d-da ugly in the female line take the succession under this text: 
tr.rs in the female “ if she leave progeny it goes to her fdauglitersl 
hue n.t.onL daughter*.* * J 

10. If there be a multitude of these [grand“(l;aighters,f] chi ldren 
1 G. They share of different mothers, and unequal in. number, shares 
ihllr s ^huld be allotted to them through their mothers, as 

mothers. ' ue directed by Gautama:“ Or the partition may be. accord- 
So Gautama di- hig to the mothers : and a particular distribution may 
reels, be made in the respective 

-b u t, if 17. But if there be daughters as 'Well as daughter s 
tcrs \ trifleoHb (lau £ 1lters > a trifle only is to be given to the grand- 
istobe ^iven to the daughters. So Manu declares: % Even to the daughters 
gr a n dul nughters. of those daughters, something should be given, as may 
So Manu. be fit, from the assets of their maternal grandmother, 
on the score of natural affection/^ 

18. On failure also of daughter’s daughters, the 
daughters sous are entitled to the succession. Thus 
Narada says, “ Bet daughters divide their mothers 
wealth ; or, on failure of daughters, their male issue/jj 
For the pronoun refers to the contiguous term 
“daughters.” 

19. If there be no grandsons in the female line, 
sons take the property : for it has been already declared, 
<f the [male] issue succeeds in their deiault/’IT Manu 
likewise sho ws the right of sons, as well as of daughters. 


19. After them, 
the male issue 


ANNOTATIONS. 

16, Children of different mothers, and unequal in number-] Where the daughters 
were numerous, but are not living; and their female children are unequal in number, 
one having left a single daughter; another, two; and a third, three; how shall the 
maternal grandmother’s property be distributed among her grand-daughters r* Having pur 
this question,tl>e author reminds the readers of the mode of distribution of a paternal 
grandfather’s estate among his grandsons. (C. 1. Sect, 5.) Subodhini 

18. “ Their male issue.”] Several variations in the reading of the last term are 
noticed in the commentary of Bd,lani-bha$a *. making the term either singular or plural, 
arid putting it in urn 'first or in the seventh case. He deduces, however, the same 
meaning from these different readings. 

The pronoun refers to the contiguous term.] Jfmuta-vahaua, citing this passage 
for the succession of sons rather than of grandsons, seem to have understood the pronoun 
as referring to the remoter Word < mother.’ See Jimuta-vahana. C. 4, Sect, 2 § 13. 

19, “ Let aO the uterine brothers.equally_ divide.”] In the Kalpat am the 

text is read “let .lithe sons by the same mother divide;” sarve putraK sahodarali in. 
stead of saman sane sahodaraK. 


f Balam-bhafcfca 


X Gautama, 28, 15, 
|| Narada, 13. 1. 
** Manu, 9. 192, 
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THE MITA'RSHARA'. CHAP. U. SEC. XX. 


M3 


M Exposition 
of the text The 
brothers & sisters 
do not share to¬ 
gether ; but suc¬ 
cessively. 


All the iiteriae brothers should divide the maternal estate 
equally; and so should sisters by the same jiiotherfe/ 
Such is the construction : and the meaning is, not that 
‘ brothers and sisters share together for reciprocation 
is not indicated, since the abridged form of the conjunc¬ 
tive compound has not been, employed : but the con¬ 
junctive particle (cha) is here very properly used with 
reference to the person making the partition; as in the example, Deva- 
datta practises agriculture, and so does Yajnadatta. 

21 . Nodeduc 21, “ Equally” is specified (§ 19) to forbid the 

tion for the eldest allotment of deductions [ to the eldest and so forth ] 
TiiTvvhole blood blood is mentioned to exclude the half 

e xcludes the half blood, 
blood- 

22. But, though springing from a different mother, the daughter 
of a rival wife, being superior by class, shall take 
the property of a childless woman who belongs to an 
interior tribe. Or, on failure of the step-daughter, her 
issue shall succeed. So Maim declares : : “ The wealth 
of a woman, which has been in. any manner given to 
her by her father, let the Brahmam damsel take ; or 
let it belong to her offspring.”* 


The step - 
daughter may in¬ 
herit, if she be of 
a superior tribe., 
So Manu,de¬ 
clares. 


ANNOTATIONS. 

20. Since the abridged form of the conjunctive compound has not been employed.] 
Nouns coalesce and form a single word denominated dvandva or conjunctive compound, 
when the. sense of the conjunctive particle (cha 4 and*) is denoted, Panini, 2. 2. 29. 
Tide supra Sect.. 3. § 2. 

The import of the particle, here intended, is either reciprocation (ilaretara) ex¬ 
plained to be the union, in regard to a single matter, of things specifically different, but 
mutually related, -and'Axed or associated, though eontraaied or it is cumulation 
(sam&liara) explained ha ‘the union of such things, by an association, in which contrast 
is not marked/ The other -senses of the conjunctive particle are assemblage (samuch- 
eh&ya) or 1 the gathering together of two or more things independent of each other, but 
assembled in idea with reference to some common action or circumstanceand superad¬ 
dition-(any acliav a) or * the connexion of a secondary and unessential with a primary and 
principal one, through a separate action or circumstance consequent to it- ? In the two 
last senses of the conjunctive particle, there is not such a connexion of the terms a., 
authorizes their coaliatioa to form a compound term. Kaiyafe, Padamanjarl, &c. 

If reciprocation, as above explained, were meant to be indicated in the text of 
Manu (§ 19.), the word b Ini it “ brother” would have been used, inflected, however, in 
the dual number to denote ‘ brother and sister* (Panini, 1. 2. 68.); or else * children/ 
or some generic term, would have been employed in the plural (Panini, 1. 2. 61). But 
the text is not s u expressed. Consequently reciprocation is not indicated. Subodhini 

and baiam-hhatta* 

The conjunctive particle is here very properly used.] * It is employed in one of the 
acceptations, which do not admit of nouns coalescing in a compound term : namely in 
that of superaddition, as in the example which follows, * D. practises agriculture; 
and so does Y/ 4 Brothers share equally ; so do sisters^ 

With reference to the person making the partition.] 4 Another reading of #na 
passage is noticed in the commentary of Balanvbnatta : 45 with the import of supoad¬ 
dition relatively to the person who makes the partition /* vibhaga-kartrtveu , 4nvtu* , ‘ayen 
’apt instead of vibh&ga-kartrv’anvayem’api. 

* Manu, 9.198, 




HINDU' JAW-BOOKS. 

The mention of a Brfihmaiu includes any superior class. 

23. This in- Hence the daughter of a Kshatriya wife takes the . 

tends any «upe- goods of a childless Yaictfi : [and the daughter of a 
nor tribe. Br^hmard, Kshatriya or inherits the property 

of a £6dr&.*] 

2k On failure of sons, grandsons inherit their paternal grand- 

24 . After sons, mother’s wealth. For Gautama says, w They who 
grandsons inherit, share the inheritance, must pay the debts :”t and the 
grandsons are bound to discharge the debts of their paternal grand¬ 
mother ; for the text expresses “ Debts must be paid by sons and 
soul sons.”t 

25 Next the 25. On failure of grandsons also, the husband 

husband and other and other relatives abovementioned|| are successors to 
h«*irs, as above- the wealth. 

mentioned. 

26 On occasion of treating of woman’s property, the author adds 

26 A passage something concerning a betrothed ; “ For detaining a 
of ^ Tajhavaikya damsel, after affiancing her, the offender should be 
concerning an ate- fined, and should also make good the expenditure 
aueud damsel. together with, interest.”^ 

27. One, who has verbally given a damsel [in marriage] but 

27. Interprets retracts the gift, must be fined by the king,, in propor¬ 
tion of the * text, tion to [the amount of] the property or [the magnitude 
One, whobetroths 0 fi the offence; and according to [the rank of the 
a damsel andafujr- par ti eS| their qualities,IF and ] other circumstances. Th is 
eh^.rrement with- is applicable, if there be no sufficient motive for retract- 
out cause, shall be ing the engagement. .But, if there be good cause, ho 
fined. shall not be fined, since retraction is authorized in such 

a case. u The damsel, though betrothed, may be withheld, if a .preferable 
suitor present himself?’***' 

28. Whatever has been expended, on account of the espousals, 

a a T l le f<x by the [intended] bridegroom, [or by his father, or 

peases incurred guardian,for the gratification of his own or of the 
must be. made damsel’s relations, must be repaid in full, with interest, 
good. by the affiancer to the bridegroom. 


ANNOTATIONS. 

23. Hence the daughter of a Kshatriya wife takes the goods of a childless 
Vai^ya.] This infereuce is contested by ^rlkrshnu in his commentary on the Daya- 
bhaga of Jlmuta-vahana. 

24. The grandsons are bound to discharge the debts ] * Since one text declares 
them liable for the debts; and the other provides, that the debts shall be paid by them 
ribo share the inheritance; it follows, that they share the heritage. Subodhinl, &c. 

*• Subodhinl and Ikilam-bhaH'a* t Gautama, 12. 32 * Yajnavalkya, 2. 50. 

II § A—I I. § YAjiiavalkya, 2,147, Be.lanvbha(;fca, 

** Y^valkya, 1, 65, ff BaUm-bhatta. 
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THE MXTA'KSHARA'. CHAT II, SEC. XL 


465 


' • $9. If the be¬ 
trothed dams fc 1 
die, the bride- 
jftjoui’vS presents 
are returned to 
him ; as directed 
by Ycijiiavalkya. 


29. Should a. damsel, my how affianced, die before 
the completion of the marriage, what is to be done in 
that case ? The author replies, “ If she die [after troth 
plighted,] let the bridegroom take back the gifts 
which he had presented; paying'however the charges 
on both skles(a).”* 

30. If a betrothed damsel die, the bridegroom shall take the rings 
30 Exposition £u®4 other presents, or the nuptial gratuity, which had 

of the text. been previously given by him [to the bride,] “ paying 
however the charges on both sides :** that is, clearing or discharging the 
expense which has been incurred both by the person who gave the 
damsel and by himself, he may take the residue. But her uterine 
brothers shall have the ornaments for the head, and other gifts, which 
may have been presented to the maiden by her maternal grandfather, 
[or her paternal un<$e,f] or other relations ; as well as the property, 
which may have been regularly inherited by her. For Baudhayami 
says : £f The wealth of a deceased damsel, let the uterine brethren, 
themselves take. On failure of them, it shall belong to the mother; or, 
if she be dead, to the father.”] 

31. It has been, declared, that the property of a woman leaving 
. . f , ho issue, goes to her husband. The author now shows, 

A mm, ^j ia ^ I n certain circumstances,, a husband is allowed 
to take his wife's goods in her life-time, and although 


31 

in distress, using 
bis wife’s pro¬ 
perty, is not liable 
to make if good. 

So Yajhavalkya 
declares. 


she have issue : “ A husband is not liable to make good 
the property of his wile taken by him in a famine, or 
for the performance of a duty, or during illness, or 
while under restraint." 


32. In a famine, for the preservation of the family, or at a time 
32 Explanation when a re %& us duty musfe indispensably be performed, 
of the passage. or in illness, or “ during restraint” or confinement in 
prison or under corporal penalties, the husband, being destitute of other 
iunds and therefore taking his wife’s property, is not liable to restore 
i t(6) But, if he seize it in any other manner [or under other circumstan¬ 
ces,] he must make it good. 

" ANNOTATIONS* 

29 , Any bow affianced.] By a religious rite, or by taking of bands, or in any otter 
manner. Biilam-bhatta. 

30. Clearing or discharging.] The common reading of the passage is viganya 
« accountingbut B&am-bhafta rejects that reading, and substitutes vigarnyu * remoy- 
ing ,J or fi discharging.' 

He ai'ay take the residue.] The meaning is this : after deductiDg from the damsel’s 
property, the amount which has been expended by the giver or acceptor of the maid, or 
by their fathers or other relations on both sides, in contemplation of the marriage, let 
the residue be delivered to the bridegroom. Subodkini. 

32. Is not liable to restore it.] He is not positively required to make it good. 
Ealam-bhatfa. 


* YAjfiavalkya, 2. 147. f Balam-bhaffca. ] Yajuavaikya, 2.148. 

(,ri Sec 1 Strange; H. L. 38.-M- (*) See S Strange, II* Xu 
' ' r % 






4(iG aiNDlTV I.AW-BOOKS, 

33. The property of a woman must not he taken, in her life-time 

33 . No other' ty “7 other kinsman- or heir but her husband : since 
person, but her punishment is denounced against such conduct : 
husband, may take (“Their kinsmen, who take their goods in their life- 

* kSa ^’ and tim ®» a vir tuous Icing should chastise by inflicting the 
Maim denounce punishment of theft.:”*) and it is pronounced an of- 
punishment a- fence ; “Such ornaments, as are worn by women dur- 
painst the offon- ing the life of their husband, the heirs of the husband 
tler - ^ shall not divide among themselves : they, who do so, 

are degraded from their tribe.”t 

34. A present made on her husband’s marriage to another wife 

34, a present has beeB mentioned pis a woman’s property (§ 1 .) The 

on occasion of a author describes such a present: “ To a woman, whose 
second marriage husband marries a second wife, let him give an equal, 
described by Yiij- sum, [as a compensation] for the supersession, provid- 
fiavaucya. ed no separate property have bell bestowed, on her : 

but, if any have been assigned, let him allot half(a). 

35. She is said to be superseded, over whom a marriage is con- 
25. Trrterpre- tracted. To a wife so superseded, as much should be 

tation of the text, given on account of the supersession, as is expended 
[in jewels and ornaments, or the like,§] for the second marriage: pro¬ 
vided separate property had not been previously given to her by her 
husband ; or by her father-in-law. But, .if such property had been al¬ 
ready bestowed on her, half the sum expended on the second marriage 
should be given(6). Here the word ' half’ (arddha) does not intend an 
exact moiety. So much therefore should be paid, as will make the 
wealth, already conferred on her, equal to the prescribed amount of 
compensation. Such is the meaning. 


SECTION XII. 


On the Evidence of a PartWmfi). 

1 . Having thus explained partition of heritage, the author next 
i. Yajfiavalhya propounds the evidence by which it may be proved in 
specifies' the evi- a case of doubt. “ When partition is denied, the fact 

ANNOTATIONS. 

35. Hero the word half docs not intend an exact moiety.] The term, as it stands 
in the original text, is not neuter, that it should signify an equal part or exact moiety : 
but it is masculine and signifies portion in general. (Amara. 1. 1. 2. 17) Subodhinl. 

Balam-bhatfa, citing a passage of the Mnhdbhashja to prove that arddha in the 
masculine signifies half ; interprets the quotation from the Amara-Koslia (h I. 2. 17.) 
as exhibiting arddha, masculine and neuter, in the sense of moiety. He therefore 
rejects the foregoing explanation, and considers the word ‘ half as employed in the 
text for an indefinite sense. 

* Narada, ns cited by Batam-bha|ta; but not found in his institutes 

+ Mann, 9. 200. Videsupra. C. 1. Sect, 4, § 19. ;[ Yajfiavalkya, 2. 140. 

§ Balam-bhaffa. («) See 1 Mor). Dig. 259.— Ed. 

(i) See 1 Strange, II. L, 53,— 158.- (e) Sec 2 Strange, II. L. 394, 396.— Ed. 
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dencc of partition 
if doubted. 


of it may be ascertained: by the evidence of kinsmen, 
relatives and witnesses, and by written proof or by 
separate possession of house or field.”* 

2. If partition be denied or {disputed, the fact may he known and 
2.. Explanation certainty be obtained by the testimony of kinsmen, 

of tiie text. relatives of the ' aer or of the mother, such as majtev’ 

nal uncles and the rest, being competent witnesses as before described ;f 
or by the evidence of a writing, or record of the partition. It may also 
bo ascertained by separate or unmixed house and field. 

3. The practice of agriculture or other business pursued apart 
3. Other proofs from the rest, and the observance of the five great 

of separation are sacraments* and other religious duties performed 
stated by Narada. separately from them, are pronounced by Nfirada to be 
tokens of a partition. “ If a question arise among co-heirs in regard to 
the fact of partition, it must be ascertained by the evidence of kinsmen, 
by the record of the distribution, or by separate transaction of affairs ’ 
The religious duty of unseparated brethren is single. When partition 
indeed has been made, religious duties become separate for each of 
them.”§ 

4. Other signs of previous separation are specified by the same 
4. And again author: "Separated not unseparated brethren may 

in a subsequent reciprocally bear testimony, become sureties, bestow 
passage. gifts, aud accept presents.”j| 


ANNOTATIONS. 

2. " By the testimony of kinsmen.”] Or rather strangers belonging to the same 
tribe with the parties. Bnlam-bhaffca, 

3. “ By the record of the distribution.”] Another reading is noticed by Baiam 
bhatta,: * by occupancy or by.a writing •/* bhogadccJihyeua instead of biivifi»-|ec.Ilh ychh 
S ee J.imfita-vahana, C. H-. § 1. 


* Yajnavalkya, 2 , 150. f In the preceding book on Evidence. J Maiiu, 3, CO. 
§ Narada., 13.-36. 3?. || Narada, 13. 30 
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PREFACE. 


The translation of the following Treatise on the Hindfi Law of 
Inheritance was commenced, during a study of the Sanskriia language 
and Hindu Lavr; and although sometime ago completed, the publica¬ 
tion has been 'unavoidably retarded, by circumstances connected with 
the performance of official duty. 

Of the Treatise itself, Mr. H. Colebrooke in the preface to his 
translation of the Daya-BMga and Mitaksharf, has observed : - An 
original Treatise by Qri Krishna Tarkdlankara, entitled Ddya-Krama-. 
Sangraha, contains a good compendium of the law of inheritance, ac- 
cording to Jlmtita-V6h ana’s text, as expounded in his commentary of 
the .D&ya-Bh6ga,” 

The publication, of the original, will be sufficiently justified by 
this high authority, and under the sanction of it, the Translation was 
undertaken, 

Of the necessity of a careful and diligent study of the law of 
inheritance, the learned gentleman above mentioned, has justly re¬ 
marked : “ In proportion as the law of succession is arbitrary and 
irreduci ble to fixed and general principles, it is complex, and intricate, 
in its provisions; and requires on the part of those entrusted with the 
administration of justice, a previous preparation by study ; for its 
maxims cannot be rightly understood, when only hastily consulted as 
occasions arise/’ 

Under an impression, therefore, that advantage may be derived 
from iJie publication of a Compendium on this subject, unembarrassed 
by argumentative discussion, and unencumbered by lengthened dis¬ 
quisition, this Work is offered, for the purpose of affording assistance to 
those entrusted with the due administration of justice in the Province 
of Bengal, who by want of leisure, or other causes, are debarred from 
an attentive perusal of the admirable translation of the elaborate work 
of Jlm6ta-V£hana, or from a recourse to the original. 

Should it however, serve but as a guide to the study of either :— 
should the English judicial officer through its aid, be better enabled to 
determine the accuracy, and in consequence, more readily to detect 
the fallacy of an opinion delivered by the Pandit of his Court, the 
time devoted to this publication, will not have been spent in vain. 

The mere labour of translation has been comparatively insignificant, 
the Treatise being short, and the style of the Original, simple and easy. 

A Tabular Sketch, exhibiting the successors to the property" of 
one deceased, and the order in which they are respectively entitled to 
inherit, has been added to the first Chapter, The numbers affixed in 
the Table, correspond with those of the marginal notes, in that* Chap¬ 
ter :—an arrangement, by which it was intended to facilitate reference. 

The versions of the texts of the divine Legislator, and of the 
Sages of Antiquity, cited in this Treatise, have been adopted from the 
works of Sir William Jones and Mr. Henry Colebrooke. 



AN ORIGINAL TREATISE 

-”v:. '*: .■•'-’I-'-"’ 


ON THE HIND& LA W OF INHERITANCE. 


CHAPTER I. 


ON THE ORDER OP SUCCESSION TO THE ESTATE OF A DECEASED MAN. 


SECTION I 


Eight of Secession by the Son , Grandson, and Great-grandson, 


Order of succes- 1, The order of succession to be observed by heirs 

** on > in regard to the property of a deceased man,is as follows : 

2. First, his legitimate son succeeds in conformity with this text, 
i Son “ After the death of the father and mother, the bre¬ 

thren being assembled, must divide equally the pater¬ 
nal estate For they have not power over it, while their parents live,”* 
and other texts of a like import which declare the right of the son to 
succeed on the decease of the father. 


f Mmn ; % 104, 










;)*/4 nrwmr' i.x\Y~moKX. 

S« default of the son , the grandson takes the inheritance ; and 
2. Grandson. failing him the great grandson. But a grandson(D) 
5 Great ,'^and. whose father(B) is dead , and a great-grandson(.F) whose 
son * _ fafcher(E) and grandfather(C) are dead, participate 

equally in the inheritance with the son (A)*.for they without distinc¬ 
tion confer equal benefits on the deceased o wner of the property, by 
the presentation to him of funeral offerings at solemn obsequies. 

4. But during the life-time of their parents, neither the grandson, 
nor the ^reat-grandson, are entitled to the inheritance, since they do 


not confer any benefits on the deceased by the presentation of the 
funeral offering at solemn obsequies. 


SECTION 2. 


Widow’s right of SvAicesdou 


1. In. default of the grandson and great-grandson, the widow 
4 -widow, succeeds to the estate, in conformity v. Hh the text of 
Y6jnavalkya. “ The wife and the daughters, also 
both parents, brothers likewise and their sons, gentiles, cognates, a 
pupil and a fellow-student: On failure of the first among these, the 
next in order is indeed heir to the estate of one who departed for 
heaven, leaving no male issue. This rule extends to all classes/ 

Rule to he ob¬ 
served by the 
widow in regard 
to the estate of 
her deceased 1ms 
hand. 

3» The wife is only to enjoy the estate of her deceased husband 
—she must not make a gift, mortgage, or sale of it:—So, K&tyayana 
declares, “ Let the childless widow preserving unsullied the bed of her 
lord, and abiding with her venerable protector, enjoy with moderation 
the property until her death. “ After her, let the heirs take it.” 


Here however, a particular rule 


observed, 


* Owner 
died, leaving 
3 Sons. 


Grandson. 

(living.) 


Grand* on. 
(dead.) 


Great-grandson. 
" (living.) 
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4 . « Abiding with her. venerable protector," that is, having settled 
with her fatheri-m-law, in her husband’s family, let her so long as she 
lives, enjoy her husband’s estate, and not (as she is entitled to do with 
her peculiar property,) make at will a gift, mortgage, or sale of it. 

5 . On her decease, those daughters who would be entitled to the 
succession in default of the wife, take the estate; and not the kinsmen, 
who by reason of their inferiority to the daughters, and the rest of the 
heirs, cannot obstruct their claim. Thus it is written in, the “ L 6 na 
Dhtdrma “ Eor women, the heritage of their husbands is pronounced 
applicable to use.—Let not women on any account make waste of their 
husband’s wealth.”—This use even should not be made by wearing 
delicate attire, or indulging in other luxuries : but since a widow bene¬ 
fits her husband by the preservation of her body, the use of property 
for the attainment of this object is permitted.—In like manner, she 
may make a gift or other disposal for the sake of completing the funeral 
rites of her husband. Accordingly the expression « waste,” is particular¬ 
ly made use of in the text above cited, and in other texts likewise. 

Let, not women make waste.” By “ waste,” is meant expense unpro¬ 
ductive of benefit to the owner of the property. 

6 . But, if the widow be unable to subsist otherwise, she may 
mortgage the property ; and, if even then unable, she may sell it. 

7 . She should give to the paternal uncles, and to the other rela¬ 
tions of her husband, presents in proportion to the wealth, lor the 
sake of his funeral rites ; Yrhaspati has ordered it by the following 
text. With presents offered to his mams, and by pious liberality, let 
her honour the paternal uncles of her husband ; bio spiritual pastor, 
and daughter’s sons, the children of bis sisters, and his maternal uncles; 
also ancient and unprotected persons, and females of the family.” By 
the term “ paternal uncle,” is meant any relation of her husband in¬ 
cluded within the degree of relationship termed “ Sapinda.” The term 
“ daughter’s sons,” relates to the progeny of her husband’s daugh ter. 
By “ sister’s sons,” the descendants of her husband’s sister’s son are 
indicated “ Maternal uncles,” that is the maternal uncles of her hus¬ 
band. On these and on the others should she bestow presents, and not 
on the members of the family of her o wn father, while these persons 
arc living, for then the specification of "paternal uncles,” and the rest 
would be superfl uous.—With their consent, however, she may make gifts 
to the kindred of her own father and mother, as declared by Narada. 
“ When the husband is deceased, Ms km are the guardians of his child¬ 
less widow.—In the disposal of the property and care of herself, as 
well as in her maintenance, they have full power. But il her husband s 
family be extinct, or contain no male, or be helpless, the kin ot her own 
father are the guardians of the widow, it them be no relations of her 
husband within the degree of a Sapinda.”—“ In the disposal *of pro¬ 
perty,” that is by gift, &c., the wife is liable to the control ol the family 
of her husband, after the death of her husband and on failure ol 

- So it is declared in the Daya-Bhaga. In the present time a 


sons; 


widow is exclusively of the same class with her late husband, since 
marriage with a woman of unequal class is prohibited during the Kali, 


or iron age. 
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SECTION 3. 


On the right of the Daughter, 


1 . In default, of the wife, the daughter next succeeds in eonformi- 

c . ty with the following text of Devala, (and other texts 

r>, aug uer. likewise.) “ His own maiden daughter' bom in holy 

wedlock, shall like a son take the inheritance of him who dies with¬ 
out male issue.” His own,” that is of the same tribe ; “ Born in holy 
wedlock,” legitimate. 

2 . The unmarried daughter is first entitled to the succession, 
, ■ Parfeara declares, "Let a maiden daughter take the 

a a iJ®u U pT* heritage of one who dies leaving no male issue; or, if 

1 D there be no such daughter, a married one shall inherit. 

o. The following special rule must be here observed, namely, that, 
if a maiden daughter in whom the succession had once vested, and who 
was subsequently ,married should die without having borne issue, the 
married sister who has, and the sister who is likely to have male issue, 
inherit together the estate which had so vested in her. It does not 
become the property of her husband or others, for their rightis exclusively 
to a woman’s separate property (Stri-dhana.) 

4 . But, if there be no maiden daughter, then the daughter who 
And in her de has, and the daughter who is likely to have male issue, 

fault,ike married ar| together entitled to the succession, and on failure 
daughter wlio lias, of* either one of them, the other takes the heritage in 
daucuii,er conformity with the text of Par&ara above cited :—also 

] ikeTy to have male 4 h$ text which says “ Being of equal class, and married 
issue: failing one, to a man of a like tribe, and being virtuous and 
the other succeeds, devoted to obedience, she [ namely, the daughter] 
whether appointed or not appointed to continue the male line, shall take 
the property of her father who lea ves no son, [nor wife ;]” and because 
both descriptions of daughters [appointed, or not appointed] confer 
vvithOui distinction benefits on the deceased owner, by presenting to 
him through their sous funeral oblations at solemn obsequies. 

5 . The doctrine maintained by Dikshita, and respected by the 
But daughters au ^ lor °*’ H%a-bh*iga, namely, That in default of 

>vho arc* barrel) 8 daughters having, and daughters likely to have male 
and widows, with- issue, daughters who are barren, or widows, . destitute 
oufc male issue, do of male issue, are incompetent to take the inheritance, 
the Because they cannot benefit the deceased owner by 
offering [through the medium of sons] the funeral obla¬ 
tion at solemn obsequies, should be understood. 
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SECTION 4, 


On ike right of the Daughter's Son, 


1. la default of all daughters [who are entitled to succeed,] the 

r -n. ». daughter’s son takes the inheritance according to the 

son.' aU ^ Ji ei 3 text, “Let the daughter’s son take the whole estate of 

his own. father who leaves no [other] son; and let him 
offer two funeral oblations; one to his own father, the other to his ma¬ 
ternal grandfather/’* and other texts of a like import. “ Of his own 
father/’ here means his mothers father.f Leaving “no [other] sons/’ 
is here used indefinitely to signify a failure of heirs, including the 
daughter, otherwise it- would contradict the text of Y&jnavalkya, “ The 
wife and daughters, fee.” [Sec. ii. § i.] 

2. The opinion maintained by Govinda ftdja, namely, That on 
failure of a son, [grandson and great-grandson] the daughter s son is 
entitled to t he inheritance notwithstanding the existence of the daughter, 
is consequently refuted by the text above quoted. 

8. The followers of the Maithila school assert, that the daughter’s 
Opinion refuted S0X1 is entitled to the heritage after the whole of the 
heirs enumerated in the text of YSjnavalkya just alluded 
to, and in other various texts. This is wrong; for since a series of heirs 
is recounted, ending with the king, whose demise never occurs, it must 
necessarily result that the daughter’s son could not obtain the inheritance 
at all, and the texts declaratory of his right would then be irrelevant. 


SECTION $ 


On the Father's right of Succession , 


L If there be no daught er’s son, the father is next entitled lo the 
• . , succession in conformity with the text of K^tyayana, 

who says: “ In the case of disjoined parceners, on 
failure of a son, the lather obtains the wealth/’ and also, because he 
(the lather) confers benefits on the deceased owner by the presentation 
of two funeral oblations (namely, to his own father and grandfather) 


* Manu, 9. 132. 
f Deceased owner. 


Daughters husband. 
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is . ' ' ' ’ ' . 

In which the deceased owner participates. V&ehespati Migra, (and 
others) by adopting a different reading in this text of Vishnu, " The 
wealth of him who leaves no male issue, goes to his wife: on failure of 
her, it devolves on daughters : if there be none, it belongs to the father: 
if he be dead, it appertains to the mother/’ namely, rf If there be none, 
it belongs to the mother, and if she be dead, it appertains to the 
father; have declared the mother's right of succession to precede that 
of the father. 

2. This is not correct; for the reading established by the original 
text of Vishnu, is the reverse [of that which they have adopted] namely, 
te . If there be none, it belongs to the father, if he be dead, it appertains 
to the mother.” It has also been thus transcribed by all authors 
Besides the other reading is at variance with the text of K&tySyana 
above cited ; and further, since the superiority of the male is deduced 
from the following part of a text of Manu, “ In a comparison between 
the male and female sex, the male is pronounced the superior,*” it is 
most conformable to the intention of the law that the fathers right of 
succession should precede that of the mother. 


SECTION 6, 


On the Mother's right of Sncoession 


In default of the father, the succession devolves on the mother, 
in conformity with the text of Vishnu above quoted 
If he he dead, it appertains to the mother/ 7 &e. 


8.. Mother. 


2 . Virhaspati also says, “ Of a deceased son, who leaves neither 
wife nor male issue, the mother must be considered as heiress, or by 
her consent the brother may inheritfor the mother confers benefits 
on the deceased owner by the birth of his brother, who offers three 
funeral oblations to the father, grandfather, and great-grandfather of 
the deceased owner in which he participates. 


SECTION 7. 


On the Brother' sright of Succession, 


1 . On failure of the mother, the succession goes to the uterine or 
0 . Brother 1st whole brother, who offers three funeral oblations to 

uterine. the father, grandfather, and great-grandfather of the 

deceased owner, in which he participates. 

2 . If there be po uterine or whole brother, the half brothers of the 
Failing Mm the same class with the deceased are entitled to the succes- 

balf brother. sion, since they also offer three funeral oblations to the fa- 
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ther and the other ancestors abovenamcd of the deceased o wner in wh ich 
he participates, md because the text of Yaj aavalkyn specifies, “ Both pa¬ 
rents, brothers likewise/’[Sec. ii. § i] the succession devolves on sons' 
born of a different mother, for they are begotten by the same father. 

& Hence if there are two brothers, the one uterine, and the other 
a half brother, and both were unassoeiatecl with the deceased owner, 
the uterine brother exclusively takes the wealth of his uterine brother 
in conformity with the text. <*: An uterine brother shall thus retain or 
deliver the share of his uterine relation/' 

4. Where an associated half brother, and. an unassociated whole 
brother are the competitors for the succession, it devolves equally on 
both of them in conformity with the text. “ A half brother being 
again associated may, take the succession/’ 

5. Where uterine and half brothers compete, and both were as¬ 
sociated with the deceased, the associated whole brother exclusively 
takes the inheritance, for in this case he possesses a double title [name¬ 


ly, his being uterine, and also associated,] in conformity with the text. 
“k re-united [brother] shall keep the share of his re-united [co-heir] 
who is deceased,” 

6 . The same order of succession must likewise be observed in, 
the case of nephews of the whole and nephews of the half blood. 


SECTION 8. 


On the Nephew's right of Succession, 


1 . In default of brothers, the brother's son of the whole blood is 

10 Brother’s successor > a ^d not a nephew of the half blood 

8on% * ' who confers less benefits compared with the brother’s 

son of the whole blood, since the mother and grand¬ 
mother of the deceased owner do not participate in the oblations 
presented by the nephew of the half blood to the lather and grand¬ 
father [of such deceased owner.*] 


* Grandfather, (Grandfhother.) 


E 

Father 


(Contemporary wife ) 


(Mother.) 


Deceased owner -f whole brother 4- half brother 


Here the mother, (A) and grandmother (B) of the deceased owner (0) do not par¬ 
ticipate in the oblation, which the nephew (D) of the half blood is bound to offer to his 
grandfather (ft) and great-grandfather (F), since his (the nephew’s) (D’s) descent m the 
rmole line is derived from a different family. 
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2 , The participation of a mother, a grandmother, and great¬ 
grandmother, in the funeral oblations presented by the oblator to the 
hither, grandfather, and great-grandfather respectively, is. recounted in 
the following* passage of scripture. “ The mother participates in the 
funeral oblation made to the manes of her husband: So also do the 
grandmother, and great-grandmother” [participate in oblations made to 
the graiulfather mul great-grandfather.] 

3, Among brothers sons associated and unassociated, all of the 
whole blood, the succession devolves exclusively on the associated 
brother's sou. 

4, In. like manner, in the case of associated and unassociated 
brother's sons, all of the half blood, the succession devolves on the 
associated brother's son of the half blood, 

5, .But if the son of the whole brother were unassociated, and the 
son of the half brother associated, then they both inherit together. 

6 , Where however two nephews were either associated, or un~ 
associated with the deceased, one of the whole, the other oi: the half 
blood, then in both instances the succession devolves on the nephew 
of the whole blood. 


SECTION SL 


On the right of the Brother’s Qnindson, 


ih Brother's 
grandson. 


I If there be no brothers son, the brother's 
grandson is heir, both, because he presents one funeral 
oblation, [namely, to the deceased owner's father, i n, 


V.I IflwUlUXl; | U,U/I-UV1J J vy WIJ.V/ VAVVVWMVV*. V ~ / * 

his own great-grandfather] in which the deceased owner participates,*’ 
and because he is within tne degree of relationship, termed “ Sapinda. 

2 . But brother's great-grandsons do not inherit, since they con¬ 
fer no benefits, because they stand in the fifth degree of relationship 
to the father of the deceased owner, 

.... 3. Here likewise the distinction of the whole blood, and of the 
half blood, as in the instance of brothers sons must be observed. 


* Father. 

i 


Deceased Owner. + Brother. 

| 


Son. 

f 


Gr&udsori, 










#1 

iisiisifiiil 
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SECTION 10, 


181 


0 % the right of the Father's Daughters Sou., and of other Heirs . 


1, On failure of. the brokers grandson, the.succession goes to. 
„ , , the father’s daughters son, for lie presents three 

Bau^hte^s son^ S oblations, namely, to, the father, paternal grand- 

;o ' father, and paternal grea.t-grawdfhther of the deceased 

owner, i. e,, to his own maternal, grandfather, maternal great-grand¬ 
father, and maternal great great-grandfather. (According to A'chfaya 
Chudimani, the son of the proprietor’s own sister, and the son of* his 
half sister, have an equal right of inheritance), 

2* In default of the father’s daughter’s son, the brother’s daugh- 

J 3 Brothers son succeeds, for he. presents two funeral cakes in 

daughter's son. which, the deceased owner participates, namely, to his 

(the owner’s) father and paternal grandfather. 

3 . Failing him, the paternal grandfather is the successor, for as 

14 Paternal father is entitled to succeed on a failure of the 
grandfather heirs of the deceased owner ending with the daughter’s 

son, so by the rule of analogy the succession devolves 
on the grandfather in default pf heirs down to the father’s daughter’s, 
son ; and because he presents one oblation (namely, to the owner’s 
paternal great-grandfather, i. e., his own father) in which the deceased 
owner participates. 

k In default of the paternal grandfather, the paternal grand- 

15 Paternal hxphner is heir, according to the text of Mann,* “ Of 
grandmother. a son dying childless, [and leaving no widow,] the 

[father, and] mother shall take the estate, and the 
mother being also dead, the paternal [grandfather, and] grandmother 
shall tike the heritage, [on failure of brothers and nephews/’] As the 
mother succeeds on the death of the father, so by the’ rule of analogy 
the succession devolves on the paternal grandmother in default of the 
paternal grandfather. 

5 . Failing the paternal grandmother, the uncle‘succeeds, for ha 
. u . presents two oblations to the paternal grandfather, 

uc e# and great-grandfather of the deceased owner, (k e., his 
own father and grandfather,) in which the said owner participates, 

6 . In his default, the succession devolves on the uncle’s son, for 
17. Uncle’s son. * ie [ a ^ so hke his father ] presents two oblations in 

which the deceased owner participates, namely, to the 
owner’s paternal grandfather, and paternal great-gmndfather, [h e., his 
o wn paternal grandfather, and great-graiulfather.] 


Maim, Chap, 9, v, '217. 
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7. Failing him, the uncle’s grandson succeeds, for he presents 

, v one oblation, namely, to the paternal grandfa ther of 
emdsott. Un0 6 8 the deceased owner, [i. e., his own paternal great-gran d- 
s ‘ ‘ ‘ father] in which the said owner participates. 

8 . Failing the uncle’s grandson, the succession devolves on the 
Gtand . grandfather’s daughter’s son, because he presents two 

father's daugh- oblations in which the deceased owner participates, 
ter’s'son. ’ namely, to the owner’s paternal grandfather, and 
paternal great-grandfather, [i. e., his own maternal grandfather/ and ma¬ 
ternal great-grandfather.] Not withstanding the grandfather’s daughter’s 
son. (19) who presents two oblations in which the deceased owner partici¬ 
ples, confers greater benefits than the uncle’s grandson, (18) who presents 
but one oblation in which the deceased owner participates, yet never¬ 
theless the right of succession devolves in the first instance on the uncle’s 
iirandsou by virtueof his relationship to the deceased owner in the degree 
termed Sapinda. 

9. In default of the paternal grandfather’s daughter’s son, the 

, , uncle’s daughter’s son succeeds, because he presents two 

, .on, 63 oblations, in which the deceased owner participates, 

namely, to the owner’s paternal grandfather, and great¬ 
grandfather, [i. e., his own maternal great-grandfather, and great-great- 
grandfather.] 

10. Then succeed in order the paternal great-grand¬ 
father, and the paternal great-grandmother, because 
of the deceased owner participating in the oblations 
offered to the paternal great-grandfather, and also by 
reason of the rule of analogy abovemen tioned. 

11 . Next succeed in order the paternal grandfather’s 
brother, his son, and grandson, for they present one 
oblation, in which the deceased owner participates, 
namely, to the owner’s paternal great-grandfather. 


21. Paternal 
gte a t-g r a n d f a- 
ther, 

22. Paternal 
great-gr aadmo- 
iter. 

23, Paternal 
grandfather’s bro¬ 
ther. 

24-. His son and 
25. His grand¬ 
son 


12. Afterwards the paternal great-grandfather’s daughter’s son 
26 Paternal ta&es the succession, since he presents an oblation, in 
great-gr and fa- which the deceased owner participates, namely, to the 
ther’s daughter’s owner’s paternal great-grandfather, (i. e., his own ma¬ 
son. ternal grandfather.] 


IS. Next the succession devolves on the paternal grandfather’s 
27. Paternal brother’s daughter’s sou, who presents an oblation. 


grandfathers bro¬ 
ther's daughter's 
sou. 

28. Maternal 
grandfather. 


in which the deceased owner participates, namely, to 
the owner’s paternal great-grandfather, [i. e., his mater¬ 
nal great-grandfather.] 

14. In his default, the maternal grandfather of 
the deceased owner succeeds. 


15. Failing him, the maternal uncle, his son and grandson, for 
29. Maternal these texts of Manu, “ To three [ancestors] must water 


uncle; 


be given at their obsequies ; for three is the funeral 





son 
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30. HU son,- & cake ordained* and “To the nearest Sapinda the 
8nmd ” inheritance next belongs,f” which declare the right of 
succession to the wealth to take place according to the 
order of proximity .of benefits conferred on the deceased owner, propound 
the right of the abovenamed to .succeed ; and the sole object of the 
introduction of the two texts above cited in a treatise on inheritance 
is to shew that the right of succession to the estate occurs according to 
the order of benefits conferred on the deceased proprietor: otherwise the 
insertion of these texts -in a treatise on inheritance would have been 
useless. 



33. Mat#aal 
grandfather’s 
daughter's aon. 


33. Maternal 
great-graadiather. 
31 Son, 

35. Grandson. 
36. Great-grand¬ 
son. 


16. In default of the maternal uncle’s grandson, 
the maternal grandfathers daughter’s son succeeds. 

17. Failing him, the maternal great-grandfather, 
Ins son, grandson, and great-grandson. 


37. Maternal l ®- 1" Own* default, the maternal great-grand- 
great-gran dfa- father’s daughter’s son succeeds. 

ttier’s daughter’s 
son. 

38. Maternal 19. _ Failing him, the maternal great-great-grond- 
great great-grand- hither, las son, grandson, great-grandson. 

father. 

39. Son. 

40. Grandson. 

41. Great-grand¬ 
son- 


43. Maternal fO. In default of these, the maternal great-great- 
great great-grand- grandfather s daughter's son succeeds, 
father’s daugh¬ 
ter’s son. 

21 . On failure of the heirs wtio_ present oblations in which the 
Failing all these deceased owner participates, the ‘Sakulya,” (or remote 
the succession de- kinsman) takes the inheritance according to the text of 
ffes on the Manu, “Then the distant kinsmanshalfbe the heir or 

s^sfX'ssa^ 

‘Who are of two 22. ^ The Sakulya. or remote kindred, is of two 
descriptions, des- descriptions, 1st descending, and 2d ascending 
oending and as- 


^ Manu, 9. 186. 


t Manu, 0,187. 


t Mamt* 9,187. 
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23. The first includes the great-grandson’s son, 
and the rest down to the 3d degree in the descending 
line. The second intends the great-grandfather s 
father, and other ancestors up to the 3d degree in the 


ascending line. 


Descending viz. 
gr e at grandson^ 
sorvte 

Ascending, viz. 
great -gv a End- 
lather’s father, 

&C. p 

24. Here the distant kinsmen in the descending line, first obtain 
43 Distant the. inheritance, according to their respective order, 

kinsmen in the since the deceased owner partakes of the remainder 
descending line. of the oblations which they present. 

25. In their default, the distant kindred, as far as the third degree 
44 . Distant hi the ascending line, inherit in due order : since the 

kinsmen in the deceased proprietor participates! in the remainder of 
ascending line. funeral 'oblations made to his great-great-grandfather, 
and the other ancestors, three in all: and their offspring present oblations 
to those three who are partakers of the remainder of oblations which it 
belonged to the deceased owner to make. The text of Vrhaspati 
declares, “ That where there are many relatives, (Jhatayali) or remote 
kindred, (Sakuly&K) or cognate kindred, (B&ndhuv&fi) whoever is 
nearest of kin, shall take the wealth of him who dies withot male 
issue/’ Propinquity of kin must be considered with reference to the 
greater or less benefits conferred on the deceased proprietor, as is con¬ 
firmed by (both) the texts already cited above (§ 15.) 

54. Sanifmodakas 26. If there be no distant kindred of this des~ 

or . cription, the Samanodakas, of kinsmen allied by corn- 
hv Vl libadons U mon stations of water inherit, since they must be con- 
w ^er .* 1 sidered as comprehended in the term “ Sakulya” 


46. Spiritual 
preceptor. 


27. On failure of these, the spiritual preceptor is 
the successor. 


28. In default of him, the pupil is heir, for the text of Manu, 
47. Pupil. 


r tfgjR 

the spiritual preceptor, or the pupil,” propounds the 
order in which these persons shall respectively suc¬ 
ceed. The spiritual preceptor here intended is lie who affords religious 
instruction [to his pupil after investing him with the Brahmamcal 
thread, whence he is so denominated. 

29. On failure of him, the fellow-student of the 
48.” FelloW'stu- Vedas, as named in the text of Yajfiavalkya, “apupil 
dent Of the Veda. anx { a feliow-StUdont 

40 Persons 30. In his default, persons bearing the same 
hearing the same family name, being inhabitants of the same village, 
family name. succeed. 

31, On failure of them, persons inhabitants of the same village, 
Failing them. and descended from the same patriarch, are the suc- 
50. Those de- cessors, according to the text of Gautama, u Persons 
seended from; the allied by funeral oblations, family name, and by patri- 
same patriarch, archal descent, shall take the heritage/’ 
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48; 


51, 


° U aS ^f, re 8 * )eci:fi<Ki ' Brkhmanas, inhabi- 

Brahmanas. r uts . 01 “*• name village, endowed with leamiiig in 


the (hn, # v i “ “s^,, ouuwweu tod learning u 

Thus Mann says, “On th ° ™T ® ors - 

manaa as have read the threeVhd* !°^i tho iawfu ! h f rs , ftre su,;h 
have subdued their passfons. ' Tims virtue l^uot ImtT Y ^ ““f ** 

33. In default of them,, the wealth goes to the king, dlceplinu- 
S3. The king. ..... jfr 5 Property of a BrUhvmm. fh us Jill art 

an escheat] by the li^li^-ffeiS *¥\ n «™ fe 

other classes, on failure of all heirs, the king may Ukt” h f, ** 

nect k> du ^^^ified Br.lbmana in res - 

In a* in ° a Brahinana, a Brahmana resid- 

hinr/ Thh ¥ aS ®’ \ 8 the sue rt#Ml hut not-the 
hm &‘ 1,l ¥ must be understood 


Special rule to 
be observed with 
regard to the 
wealth of a Brak- 

maria, and 


The goods of 
A hermit, ascetic, 
aiui professed stu¬ 
dent. 


35. Ihe goods of an anchorite, an ascetic, and of a 
pio ossed s.udeut, are taken by the spiritual brother, 
the virtuous pupil, and the holy preceptor! 

36. In Mure of these the associate in holiness, or person belong- 
Associate in bo- “8. to the same order, inherits. Thus Yajhavalkva, 
lllRS A . f \ e , eu f a P k e P»it, of an ascetic, and of a profess- 

cd student tre in their order the preceptor the virtu- 

anchorite ^ ojowtm m the same hermitage, those of Ihe 


37. The prof* 
temporary. The pi 
student, for he aba? 


in# for life in lim 


student would 
does not ente •" 
the piirpos; 0 f instruction. 


dent is of two descriptions, perpetual ml 
inherits the goods possessed by a perpetual 
father, and the rest making a vow of reeid- 
^dy* but the property of a temper iiy 
us father, and other relations, />ince he 
• and merely attends his preceptor Ibr 


•mi Chap. 9. v. ISO, 
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CHAPTER II. 


m THE ORDER 01 SUCCESSION TO THE PECULIAR r'» omr/ 


OP A WOMAN. 



• > ...V.. —* HA V on U «/ • > " *'• ' 

led to receive' rr VOOr a on his return take back the presents ho •gave to 

nflP.K ."^4 ... .-. ... 1 . . T, T. ... ... ..... -. V k ... - . -i,V> rt yv I ) l ¥«/i t rUl «!'* i i ril 


her death likewi^ him receive hack what he gave, after defraying 
the expeuces w'hich they have mutually incurred.” 


SECTION a 


Definition of'the -pemlicvr properly of a Married Woma n . 


1. The peculiar property of a woman is in the first place defined, 
nor the purpose of afterwards describing the order of successor. to 

- property when belonging to a married woman. On this sub; ; t, vmxiu 
says,What was given before the'nuptial .fire, /what was prwnfceu m 
the bridal procession, her husband's donation, and what ha* m*jn "given 
by her brother, or by either of her parents, k termed the ibxfoUi pro •• 
perty of a woman ” 

2. Here (the number six must not be considered as restrictively 
used; since ii will be hereafter declared that Roman s peonliar pro 
perty is of vifimf descriptions, Katy&vana describes a gilt beion* the 
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nuptial fire, “ What is given to women at the time of tAeir mamage* 
giear the nuptial fire, is celebrated by the wise as the woman's peculiar 
l ' vperty bestowed before the nuptial tire.” 


ir v v u The time of their Tmirriage,” that is tlif time occupied by the 
c atnumy^ commencing with the performance »* funeral obsequies for 
' r rf 4 | h 'costprB, and concluding with the vAbinvad, or) prostration 
P 1 ' ie hu ^ >aiK d at the feet of his wile. 

« y y, i } >?^ er ^ ^received by the woman faring this time is.denomihatecl, 
... . " Ul ’ aivr h 0 r/ a ,?^'<'erty given at a marriage, conformably to the meaning 
l ft W l'M.-h<mv<ies to pis, and the mixture here alluded 
to, m that winch Jesuits /.torn fin um<v> Tl by marriage of the man and 
woiiuiii, who become as it were one anq the same body. Tlie Mowing 
passage ox scripture declares. “ Her bd nes become identified with-.Ms 
bones, flesh with flesh, skm with skin 

?\ }' ^Y 3 ’ “ Whatever is j^esented at the time of the 

:m #*P to the bwdegroom, intending [the. benefit of the bridej belongs 
cntnely to the bride ; and shall not be ,>u ’red by the kinsmen,” 

Intending; that winch .1 the bridegToom, delivered 

into 1«8 hand, accompanied ^ an elW on of the intention, such as 
“ uet this belong to the bride,? an a ll0t <\ n y . - • 


intention 


Such i| the meaning. 


given without this* 


n im -i ; a ^ r ^ re . expression mi re' the nuptial fire,” occulting 
If ^before citfe|, and.that . -• t time, of their marriage; 3 in 

• X ? v lifj P v r j 1 ^ u ^^tive. • f-Since whatever is delivered 

into the hand of the bridegroom, intending the benefit of the bride, 
becoxm^Ut % such intention must.therefore be considered as fchefbun- 
datioR of her property therein. The mention tlu, re f ore 0 f the - bride- 
groom’' must be taken figuratively, for wealth deli\h m | ] n +, 0 the hand 
of. any other with that intention, would equally becol .e the exclusive 
property of the bride. 

: r ’ KSty^yana describes a gift presented in the bridar procession* 
That again which a woman receives while she is conducted *c rom tfi 0 
parental [abode, to her husband s dwelling] is instanced as the .Separate 
property of a woman under the name of gift presented to the k-rinVf 
procession^ • 1 

9. The term “ pa rental,” being derived from a compoundexpressh m 
o f .which only one part is retained, the presents which she receives fixv m ’ 
the famUy of either her father, or mother, while proceeding to the hottFU 
oi her husbafid, are gifts presented in the bridal procession. 

10. *’ Her husband’s donation,” is wealth given to her by her bus- 
l>au«h as i ndeed appears from the use of the expression in another text 
o| Kity^yana. “iet the woman ..place her hujbqticl$ donation as she\ 
pleases, when he is deceased; but while he lives, she should carefully 
preserve it, or. else commit it to the family.” 

11. It must not be argued that the word (hiy, 


- — v vi mu vnr7 vv.uiu unya, pdoh&tipii) hero 

itaed, relates to the-, wealth of her husband ; for the latter part of the 
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tot above cited, “ but while he lives, she should carefully preserve it,” 
would then, be irrelevant, a nd it is moreover impossible that during the 
life-time of the husband his wealth should go to his wife. 

12 . Nor does the term “ husband’s donation 1 ’ apply to the heritage 
devolving to the wife on the decease of her husband; for the mention, 
of it Occurs in a bhapter treating of the peculiar property of a woman, 
and heritable wealth does not form her peculiar property -Supposing 
such to be the case, the sense of the verb “ dti/* to give, would then 
become ruetaphorical. 

13,, ; “Commit it,” deposit it; w The, family.”~Her husband’s 
family, his younger brother and the rest. 

■ . ^14. “Or else,” that is if unable to preserve it herself. Thus 
Y&jnavalkya, " What, has been given to woman [before or after her 
nuptials] by the father, the mother, the husband, or a brother, or 
received by her at. the nuptial fire, or presented to her on her Ims baud’s 
marriage to another wife, as also any other separate acquisition] is 
denominated woman’s property.” 


15. Wealth, given by a man. for the sake of • gratifying his first 
wife when desirous of espousing -.a second, is called'a gif Von a second 
marriage, since the intention di it is to obtain another wife. 

1 C. So Devala says, “ Her subsistence, her ornaments, her per¬ 
quisite, and her gains, are the separate property of a woman. She her < ?.!£ 
exclusively enjoys it; and her husband has no right to use unless in 
distress.” “ Subsistence,” food, and raiment, 

17. ; Kity5yana describes the fee or perquisite. li Whatever has 
been received as a price of workmen on houses, furniture, beasts of 
burden, milk, animals, and ornaments, is denominated a fee.” That 
is termed a lee, which & woman receives from others as a douceur for 
influencing her husband, an architect; or other description of artist, to 
expedite the completion of their business, such as the' construction of a 
house, or other kind of work. It iAhe price in fact which she receives 
for sending her husband [to the employmenh] 

18. “ Furniture,” brooms, &e. “Beasts of burden” bulls. &c. 
“ Milch animals,” milch cows, &c. “ Gains,” a treasure discovered, fa;. 

19. 11ms \ ishitu says, ’ What has been given to a woman by her 
lather, her mother, her son, or her brother, what has been received by 
her before the nuptial fire, .what has been, presented to her, on her hus¬ 
bands espousal of another wife, what has been given to her by kind¬ 
red, as well as her perquisite, and a gift subsequent are a. woman's 
separate property.” By “ kindred,” maternal uncles are indicated. 

20 . Devala describes a gift subsequent,” u What has been receiv¬ 
ed by a woman from the family of her husband .at a time posterior 

which is 
eceiv- 

parents, through the affection of the giver, Bhrigu pronounces to be a 
gat subsequent” 
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21 , From the family of her kindred/' Here by the word 
kl ricired,” her lather and mother are (also] intended, 

22 , Therefore any thing recei ved after the marriage from persons 
related through her husband, such as her father-in-law and others* or 
from persons related through the father and mother, namely, maternal 
and paternal grandfathers^ is termed a gift subsequent. Such is the mean¬ 
ing of the first text, and the meaning of,the second text is that any thing 
received posterior, to the marriage, either from her husband, or from her 
parents, is also termed a “ gift subsequent.” 

28, Since various sages have recounted woman's peculiar pro¬ 
perly as comprizing sundry descriptions, the number six specified in 
the text of “ Narada” (§ 1) is not to be respected, and the different 
texts must therefore fee considered as generally descriptive of. womanV 
pec u 1 iar. pr operty 

2 k A woman's property may then be briefly defined to be that 
wealth which independent of her husband's control she has a right to 
dispose of at pleasure, recognized as this right is by law which Kdtyifi- 
yana has declared. 

25. “ The wealth which is earned fey mechanical arts, or which 
is received through affection from any other [but the kindred ] is always 
subject, to the husband's dominion. The rest is pronounced to fee the 
womans property.” 

26. “ That which is received by a married woman, or a maiden 
'..in. the house of her husband or other father, from her parents, is 

termed the “gift of affectionate kindred.” The independance of wo¬ 
men who have received such gifts is recognized in regard to that 
property, for it was given by their kindred ip soothe them, arid for 
their maintenance. The power of woman over the gifts of their 
affectionate kindred is ever celebrated, both in respect of donation and 
of vsale according to their pleasure, ||en in the case of immoveables.” 

27. He explains the meaning of the word “ rest,” (§ 25) by the 
text which follows (§ 26.) ‘-That which is received by a married 
woman,” &c. 


28. From any other ” The husband has authority over that 
which the woman has obtained from any other excepting the family of 
her father; mother, or husband, or in that which she has gained by the 
exercise q£ an art, such as painting, or spinning. He is entitled to take 
it even without the occurrence of any distress. 

29, Therefore notwithstanding the woman has ownership m 
both descriptions of property, she Iras not independent power in re¬ 
gard to it; On the contrary, it appearing from the text that tier hus¬ 
band has authority over such property, Ms permission authorizing the 
disposal of it m ust be awaned dry the woman. 

SO, Pronounced to be the womau’s;• property,” that is declared 
alienable by the woman at her own pleasure, “ By a married woman,” 



•&c. That which is received by a married woman from the family of 
her husband, or from the family of ha: parents, and by a damsel from 
the family of her parents, is the “ gift of affectionate kindred;” Such 
is the moaning. “To soothe them,” that is through a motive of 
tenderness. 

SI. “Even in the case of immoveables,” relates to immoveable 
property other than that which lias been bestowed upon her by her 
husband, for a prohibition exists against the gift or sale by a woman 
in regard to immoveable property given to her by her husband; So 
NYirada, “ What has been given by an affectionate husband to his wife, 
she may consume as she pleases when he is dead, or may give it away: 
excepting immoveable property.” 

32. Since “ given by her husband,” is here particularly specified, 
the general text.of KitySyana above quoted, must be considered ap¬ 
plicable to immoveable property, other than bestowed by a husband, 
in conformity with the principle which admits of a special provision 
limiting the operation of a general rule. 

33. But the husband is at liberty during a period of famine and 
the like when unable to subsist without the rise of the woman’s se¬ 
parate property, to take such property even though it be the gift of 
affectionate kindred. Thus Ydjnavalkya, “ A husband is not liable 
to make good the property of his wife taken by him in a famine, oi¬ 
ler the performance of a duty, or during illness, or while under 
restraint.” 

34 “ While under restraint,” which a creditor or other person 

imposes on himself for the purpose of recovering his right, beirm de¬ 
barred at the same time from ablution, from food, &e. KStySyana 
has declared the husband to have no righ t to the use of the woman’s 
separate property [as before described] during the non-existence of 
any such calamity as a famine or the like. 

35. “ Neither the husband, nor the son, nor the father, nor the 
brothers, can assume the power over a woman’s property to take it 
<»r to bestow it. If any one qf these persons by force consume the 
woman’s property, he shall be compelled to make it good with i nterest, 
aud shall also incur a fine, If such person having obtained her con¬ 
sent, use the property amicably, he shall be required to pay merely 
the principal when he becomes rich. But if the husband have a se¬ 
cond wife, and do not shew honor to his first wife, he shall be com¬ 
pel led by force to restore her property, though amicably lent to him. 
Lf food, raiment and dwelling be withheld from the woman, she may 
exact her due supply, and take a share [of the estate I with the 
co-heirs.” 

36. " Make it good with interest,” that is the woman’s separate 
property taken by force in the form of a loan must be rendered with 
interest; The word “with interest,” [Sav.riddhim] must not be sup¬ 
posed a discriminative of (Strfdhana) “‘the woman’s separate pro¬ 
perty,” lor supposing this to be the case, Savxiddhi would be the pro¬ 
per forin in which the word would appeal', 
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37. “ Merely the principal•” Hero the insertion, of the word 
“merely,” is intended to preclude [the payment of] interest. 

38. “ But if,” Are, the meaning of which is, that if the husband 

after making use of the separate property of one wife, reside with 
another wife, and neglect the former, he shall be compelled by the 
ruling power to restore such property, even though it had been, ami¬ 
cably lent, ’ t 

3!). “Food and raiment;” Should the• husband, not allow his 
.wife the.necessaries of life, food and clothing, then she may, if im¬ 
maculate, require, the supply of food and raiment, which is her due. 

40. u Dwelling,” place of residence. 

41. "A share,” that is, on the death of her husband, she is to 
receive from his co-heirs, his younger brother, and the rest, the share 
to which he was entitled. Let this suffice. Further detail being 

■ superfluous) the subject in question is therefore propounded.' 


SECTIONS. 


(hi the Succession to the Separate Troperty of a Woman, whm 
. rcmived by her at her Nuptials. 

1 'The separate property of a woman having been thus defined, 
the right of succession to such property on the decease of the woman 
m next described, 

2, In respect to property received at her marriage, “ Yaiitaka,” 
Maiden dwgh- J * er * na *<ien daughter succeeds first; A text of Manu 
icr, ° declares. “ The wealth obtained by the mother at her 

marriage, let her maiden daughter exclusi vely take.” 

B c t to 1 he d 3. In default of such daughter, it appertains to 

daughter. the damsel affianced, and failing her, the married 

Married ctaugli- daughters who have, and those who are likely to have 
inale issue, inherit together. 

4. A text of Gautama expresses, that a woman's property goes to 
her " daughters uhaffianced and to those not actually lurried.” * 

5. Here as by the word “ daughters” the right of succession by 

find wb <al1 is generally declared, the mention of 

Sowed daughters. “ unaffianeed ” &c. becomes significant, as denoting the 
order in which they shall. respectively inherit, md 
therefore first the maiden succeeds ; then the aiWced ‘daughter, that 
is, one whose troth is plighted ; in her default, the married daughter 
described as above, and failing her, the succession devolves equally on 
the barren and the widowed*daughters. This is the meaning of the 
text v 1 ; 






OA'yA-KKAM A-SANG UAHA. CHAP. IT. SEC'. XII. 493 

(J. Here however on the’ death of a maiden daughter, or of one 
aftianceu, m wnom the succession had vested, and wlio having’ been 
subsequently married, is ascertained to have been barren, or on the 
death of a widow who has hot given birth to a son, the successionto 
the property which had passed from the mother to her daughters. 
Would devolve next on the sisters, having, and likely to have male 

issue; a nd in their default, on the barren and widowed clanghters .not, 

on the husband of such daughter abovementioned in whom the suc¬ 
cession had vested : for the right of the husband is relative to th« 
"Woman’s separate property,” and wealth which has in this Way passed 
Irom one to another, can no longer be considered as the “ Woman’s sene 
rate property-This must be understood. 

7. The right of the barren, and widowed daughters to succeed 

notwithstanding they confer no direct benefits through the medium of 
sons, m gathered from the. text of Gautama above quoted, which declares 
the right of succession by the daughters generally, whether married 'or 
urnnarned. * 

8 . In default of all daughters, the son has a right to succeed : for 

The son- * 10 ^eixt of Yajnavalkya declares the right of the son 

„ to succeed on failure of daughters by the terms “ ma le 

issue,' expressed m this text, “ Daughters share the residue of their 
mothers property alter payment of her debts ;-the male issue suc¬ 
ceeds m then default, and because the son compared with all the rest 
the pw t .y gh., The text of WdhS-moa ali dedS 
that Male issue of the body being left, tho property must go to them? 

9. In default of the sou, the daughter’s son inherits, for it is rea- 
Tho daughter’s sonable, .that smee the daughter’s claim .is preferred to 

H „„. that of the son, the son of the debarred sou should be 

excluded by the son ol the person who bars his claim 

10 . Failing the daughter’s son, the son’s son succeeds, in his 
The son’s son. default, the great-grandson in the male line, according 

degiee in which benefits are conferred by 


The great-grani 
son.' 


to the 
them. 


1 1. In default of tho great-grandson in the male line, the son of 
of a rival f u ri 7 a * succee( hs, for the text of Vrihaspati recites 
that, “ t he mother’s sister, the maternal uncle’s wife 


SOU v * t* rryax 

wife. that, .......juJL-mu uncles wUe 

■ i , ,\ e P»ten»al uncle s wife, the father’s sister, the mother 

in-la vv, and t he wife of an elder brother are declared similar to mothers ’ 
I t they leave no issue of their bodies, nor son, [of a rival wife] mil 

sates • u “ 4s 

tended to prppcmiS the%ht K^sSnlyfcn ofa-ri^d W 

rn [iseless to consider it as a discriminative of “ Auraaa ’ 

meaning of itself " legitimate issue and it would also follow that the 
younger brother of the woman’s husband and the rest would havf a 
nghtto succeed notwithstanding the existence of the son of a rival 
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IS. In default of the son of the rival wife, her grandson succeeds ; 
Her grandson. and tailing him, her great grandson, since they' ’both. 
Her great grand- present oblations to her husband in which she also 
SOil * participates.. 

14. In default of all the above heirs, if the property were obtain- 
It the property • ed by tlie woman at the time of nuptials,. celebrated 


were received at 
nuptials. 

Celebrated :ia 

the form. 

B r a h m a, &c. 
then the 
Husband, 

And tailing him 


according to one of the forms denominated' Brtfbma, 
Daiva, Arsha, OSndharva, or Pr£j£paoya, her husband 
is the next successor, for the text of Maim declares, 
“ It is ordained that the property of a woman married 
by the ceremonies called Br&hma, ’Daiva, Xrsha, <$$nd- 
liarva. or Pr^japatya, shall go to her husband;, if she 
die without issue”* 


15. Oil failure of her husband, her brother is the next successor 

r . , , t according to the text of YijBavalkya, “ Tliat which 

e )r0Jer ' has been given to her by her kindred, as well as her 
fee or gratuity, and any thing bestowed after marriage, her kinsmen 
take, if she die without issue* 

16. The term “ kindred,” means her mother and father, and con¬ 
sequently by the term “ kinsmen,” her brothers are signified. The same 
is declared by K6ty%ana, who says, “ Immoveable property, which has 
been given by parents to their daughter, goes al ways to her brother, if 
she die without issue”—Here since the terms “immoveable property” 
are used, other property is of course intended by the argument drawn 
from the loaf and staff, f Thus it is stated in the D&ya-BhagS By the 
use of the term “ always,” it appears, that the eight forms of marriage, 
namely, BrShma and the rest are included. 

17. “Foe or gratuity* has been before explained, as also the 
Afterwards the “gift subsequent." Failing the brother, the- sucees 

mother, and in sion devolves on the mother, and m her .default, the 
her default the father inherits. A text of Katyayana says: “ The 
father. fee of a damsel goes to her uterine brothers ; failing 

them, the mother succeeds; and after her, the father.—Some hold that 
the father succeeds first.” 

18. The “ fee of a damsel,” that is, her wealth, belongs fi rst to 
her uterine brothers; in their default, it goes to the toother; and after 
her to her father.—“ Some hold,” &c. meaning in the opinion of others; 
but according to our interpretation, the father first inherits, and 
afterwards the mother. Such is the meaning. 


* M&mi, Chap. 9 . v, 196 . 

| This example of analogy to which frequent allusion is made in argumentative 
writings, is variously stated. According to one explanation, the reasoning exemplified 
by it, "is analogy drawn, from association. According to another, it is argument a 
fortiori,—Colebrooke, 
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19. But 

But if the 
weal tK were re¬ 
ceived at nuptials, 
celebrated m the 
fonivPa)$aQlia,&c. 
then the mother 
succeeds next the 
father. 

After him* 


if the wealth were received by. the woman at the time 
of her marriage, cele brated according to any one of the 
three forms denominated Pai^acha, Rakshasa, or Asura, 
then in default of the great-grandson of the rival .wife> 
the succession devolves first on the mother, then on 
the father. For the text of Maim declares : “ But her 
wealth given on the marriage called Asura, or on 
either ofthe two others, is ordained on her death with¬ 
out issue, to become the property of her mother and 
feither.”* 


20. Here the use of the compound in this form [“ M3tfipitrolf'J 
is with the view of exhibiting the order of succession, for if it had 
been intended that the mother and father should inherit together, 
the form “ PitroK” would have been observed. 

21. In defa/ult of the father, the brother succeeds, and failing the 
The brother, and brother, the succession devolves on the husband ac~ 

in Ms default the cording to the text of K3ty3yana, “ That which has 
husband. been given to her by her kindred, on failure of kins¬ 

men, goes to her husband.” 

22. “ Kindred,” mother and father :—On failure of “ kinsmen/’ 
by which the failure of the brother must be understood ; because [in 
the instance of wealth received by the woman at the time of nuptials, 
celebrated in one of the five forms called Br&hma, &c.] the parents 
succeed only iri the case of a failure of the brothers. 


SECTION 4. 


On the order of Succession to the Separate Property of a Woman, 
vjhen not received by her. at her Nuptiah, 


I. The order of succession requisite to be observed in regard to 
woman’s pecular property, generally, whether “Yautuka” or <f Ayautuka' v 
on a failure of heirs including all as yet enumerated, will, be hereafter 
declared. But first we treat of the order of succession in regard to 
wealth not received by the woman at the time of nuptials termed 
n AyautukaT 

% In the case of the peculiar property of a woman [not obtained 
by her at the time of nuptials, and] not given to her by her father at 
the time of the wedding, or at any other time, the son and the un¬ 
married daughter inherit together. 


* MaiiUj, 0hap 4 9. v, W; 
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?k This is declared by. the first half of the following passage of 
The son and m- Dsvala, “ A Woman's property is' common to her sons 
nrimed daughter and unmarried daughters when she is dead; but if she 
inherit together, leave no male issue, her husband shall take it, her 
mother, her brother or her, father” 

4 . Since the words “ sons and unmanned daughters” are exhh 

. . ; , f luted in the conjmmfcivemompound (called “Pvandva”) 

of one. 1 thVother. and because the words ? common to” are here expressed, 
it results that the son and the unmarried daughter 
possess the right of inheritance together, and in default of either of 
them, the wealth goes to the other. 

5. On failure of both these two, the succession devolves equally 
Failing them, on th© married daughter, who has, and the married 
The ' married daughter, who is likely to have male issue—for a te#fc 

daughters. of ISf^tada, recites, "tin. default of a son, let a daughter 

take the succession, for they are both offspring alike”—and because 
oblations at solemn obsequies are presented by the daughter through 
•the medium of her son, to the husband of a woman, in which she par¬ 
ticipates, [that is, oblations are presented by the daughter s son to his 
own maternal grandfather.] 

6 . In default of either of these two, the other succeeds, and on 
And failing one failure of both of them the son’s son. inherits, for he 

the other ; then, presents an oblation at solemn, obsequies to the 1 ms- 
Ike sou’s son, band of the woman, of which sshe partakes. 

7. In default of the son’s son, the daughter s son succeeds ; for it 

is reasona ble since the claim of the married daughter is 
The daughter's barred by the son, that the son of the debarred daugh- 
son ter, should be debarred by the son of the person who 

obstructs her claim: and a text of Mann reciting that, “ A daughters 
won delivers him in the next world like the son of a son/'* declares the 
right of the daughter’s son to succeed. 

8 . "■ Like the .son of a son.” From this expression it results, that 
when there 8 no longer an adverse claim, the daughter’s son has a 
right to succeed after the son’s son. 

The jrrcat-gvatid- 
sott in .the t.naio 
lire, 't he son of 
a rival wife, her 
grandson, and 
g read-grandsons, 
after wards, 

10. After these, the , barren and widowed daughter^; both inherit 
The bdrreu and together, for they too rank among the progeny of the 
widowed daugb- woman, and the right of the husband to succeed is. 
t rrf?. 'F ail ; n.g only in the case of a failure of progeny" 'generally ■•: Manu 
either, declares, that, the wealth of a childless woman, mar¬ 

ried according to the form denominated Brahma or the remaining four 
forms, gods to her husband. 


9. In his default the great-grandson in the male 
line succeeds. Failing him the son of a contemporary 
wile, her grandson and great-grandson in the male line: 
since all these present funeral oblations to the hus¬ 
band of the woman, in which she participates. 


* Afeiflu, Chap, 9. lo9, 







The other sue* 
fifiedte* 

Then the wo* 
m&x£& husband, 
brother, mother 
and father. 

Or her mother, 
father, brother 
and husband 
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Failing either of these, the other succeeds; and in. default of 
successors including the barren and widowed daugh¬ 
ters/ the succession ""devolves in due order, by the rule 
of analogy, as in the base of wealth received at nup¬ 
tials, viz: on the woman’s husband, brother, mother, 
and father, if she were married according to any one of 
the live forms, denominated “ Brahma ” and the rest; 
or if site were married according to any of the three 
forms, styled i£sura, &c. on her mother, father, brother 
arid husband. 



12. The order to be observed on a failure of all these successors, 
will be hereafter declared. 


SECTION 




0)1 fM Snecmmito the {Separate Property of a WorncM, whey i given 

to her by her Father, 


l T rl regard to the wealth given by a father to a woman at the 
The m aide n time of the wedding, or antecedent or subsequent to 
daughter. 


Next the mar 
ried daughters. 


it, a maiden daughter inherits in the first place. 

2. After her, a married daughter who has, and 
one who is likely go havemale issue, inherit together. 


3. Next, the succession devolves on the barren and widowed 
daughters, and in default of all daughters, the son and. 
the rest succeed, as in the case of property received a t 
nuptials ; for a text of Manu declares, “ The wealth of 
a woman which has been “ in any manner given to 
her by her father, let the Br&hmani damsel take, or let 
it belong to her offspring.”* 


And in their de* 
fault, the barren 
and w i d o wed 
daughters, , then 
the son and the 
rest, as m the case 
of property re¬ 
ceived at nuptials. 


4. Here by the specification of * given by the father,” it is in¬ 
tended, that whatever has been given by the fattier even at any other 
time than that of the wedding, belongs first to the dtumsl and alter 
her, it goes to her oflspnng,—her eon. 

5. The expression Brahman i damsel, is merely an illuBtrati^e 
recitation (“ AnuvSda/*) Thua it is stated in the Daya~Bh£gm 


Mauu, 0. .193* 
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SECTION 6. 


Wm 

Mk 


On the Saeeemon to the Separate Property of a Woman, generally, 
on a failure of all the Heirs as yd en umerated. 


1 . in default, of successors down to the father, in respect to wealth 
On a failure of received at nuptials solemnized according to any one 
heirs as yet ecu- of tli 6 five forms of marriage, dcnoixdnated .orahma 
mt- rated. and the rest, and on failure of successors down to the 

husband, in respect to wealth received at nuptials, celebrated accord- 
ill fq any one of the three forms styled Asura, &c. ? as well as in the 
The husband^ case of all other peculiar property of a woman^the 
younger brother succession devolves on the husband’s younger brotner: 
succeeds. for the right of the husband’s younger brother and the 

rest to succeed at that time, has been propounded by Vrihaspati in the 
following text: “ the mother’s sister, the maternal uncle’s wife, the pa¬ 
ternal uncle’s wife, the father’s sister, the mother-in-law, and the elder 
brother’s wife are pronounced similar to mothers:—If they leave no 
issue of their bodies, nor son, [of a rival wife], nor daughter’s son, nor 
son of those persons, the sisters son, and the rest shall take the pro* 


% The Word {*'aurma”) “ issue,” in this text implies both son and 
daughter. “ Nor son” must ho considered as intending the “ son of a 
rival wife” It must not be supposed discriminative of the word 
“issue,” since it would be unmeaning, and it would follow that the 
succession devolved on the husbamfs younger brother and the rest, 
even while the son of rival wife were existent. “ Nor son of those per- 
eons,” Hereby ‘ these persons,” the son, and the son of the contempo¬ 
rary (or rival) wife are intended -the expression does not refer co the 
damsel and daughter’s son, for the damsel’s son is included in the term 
daughter’s son, and the daughter’s son’s son confers no benefits, being 
incompetent to present the funeral offering : [to the woman’s husband]. 
By the term [“ w”] “ nor,” the sons of the son, and of the son of the 
rival wife are to be understood. But the order of succession prescribed 
by the above text is not to. be respected; for if this were the case, it 
would follow, that the husband’s younger brother succeeded last, and 
this would be improper, since he confers greater benefits than all the 
others who are specified iu that text p and the following texts of Manu, 
/e To three.ancestors must water be given at their obsequies; for three, 
(the ihther, his father, and the paternal grandfather) is the funeral cake 
ordained “To the nearest Sapincla the inheritance next belongs, *J* are 
recited in a treatise of inheritance, for t he purpose of exhibiting that the 
order of succession takes place according to the greater or less benefits 
conferred • otherwise, the introduction of them in such a treatise would 
be useless; consequently the order of succession must he understood as 


* Manu, 9. 186, 


f Manu, 9. 187, 
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taking place according to the proximity of benefits conferred, and this 
being the case, the order inferable from the spirit of the text, rather 
than that drived from the letter of it, must be respected. 

3. Therefore the husband’s younger brother is first entitled to 
the succession, because he presents oblations to the woman, to he?; 
husband, and to three persons to whom her husband was bound to 
offer oblations, and he is moreover a “ feapinda, 

4. In Iris default, the succession devolves at once upon the sons 

... of the'husband's younger and elder brother, because 

sons'Ofito ittT- they present oblations to the woman, to her husband, 
bn,id's younger and to two persons to whom her husband was bound to 
and elder brother, offer oblations, (namely to his father and grandfather,) 
and they are moreover within the degree of relationship, termed 
“ Sapfoda.' 5 

5. In their default, the sister’,* son, though not a Sapinda, is 
In theirdefault, entitled to the succession : for he presents oblations 

the sister’s son : to the woman and to three persons., namely, hoi lathe’ 
and the rest to whom her son was bound to offer oblations. 

G. Failing him, the husband’s sister’s son: for he presents obla- 
Tlien die hus- tions to her : to her husband, and to three persons to 
band’s sistcr’a son. whom her husband ought to have ottered oblations. 

Next the wo- 7. In his default, the [woman’s] brother s son, 
man's brother's who presents oblations to the woman, and to her 
and foiling' father and grandfather. 

8. Failing him, the son-in-law, who presents 
oblations to his father-in-law and mother-in-law 

9. Vrbaspati’s text above quoted, propounds therefore merely 
the j-jcdit of succession by the persons ahovementioned, and is by no 
means’ intended to exhibit the order in which they succeed. 

,, . 10. Failing all these heirs including the son-in- 

&tb£S£ law, the father-in-law, and the husband’s elder brother, 
t h e Imsbaiid’s who are Sapindas, succeed according to their nearness- 
elder brother. of kio. 

11 In default of all Sapiudas, the “ Sakulyas" those allied by 
* tV ,. w fL common oblations of water, sand those descended from 

Sakulyas.’” the same partriarch in the male line, succeed. 

12 Failling all these, in the case of ibe property 

delfuf 'SjZ of a Brahmani woman, Brdhmanas, inhalutaiitsofthe 
ms. same village, exceedingly learned m the \ edas, a. c 

entitled to the succession, 

18. But in the ease of the property of a woman of 
Or the king. the Kshatriya ancl other tribes, the king is excluar. e „v 
entitled to the inheritance. 


son, 

.him. 


The son in-law. 
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CHAPTER III. 




ON EXCLUSION PROM INHERITANCE. 


1. Those who are excluded from inheritance are now specified, 
from which exception, those who are competent to inherit, will appear: 
Thus Mann, “ Impotent persons and outcastes, persons horn blind, and 
deaf, madmen, idiots, the dumb, and those who have lost a sense or a 
limb,”* ere excluded from a share of the heritage.—A text of KatyA- 
yana has more particularly defined the impotent person. 

2. “Born blind and deaf.” That is by nature, not those who 
have become so, from some adventitious cause: the meaning therefore 
is, those who are blind and deaf from the period of their birth. NArada 
says— " An enemy to his father, an outcast® and one who is addicted 
to vice [or has been expelled from society,] take no shares of the inheri¬ 
tance, even though they' be legitimate : much less if they be sons by an 
appointed kinsmen.” 

3. “ An enemy to his fatherOne, who ill-treats his lather dur¬ 
ing his life-time, or one, who is averse to performing his obsequies 
when dead. 

4. “One who is addicted to vice” One, who by reason of his 
crimes and vices, is excluded by his relations from drinking water in 
company with them. 

5. Thus YAjnavalkya: “ AH those brothers who are addicted to 
vice, lose their title to the inheritance.” 

6. “ Addicted to vice That is, adhering to a contrary or an 
improper course, such as drinking, gaming, &c. 

7. So the text, “ A.n outcaste, his offspring, an impotent person, 
one lame, insane, or an idiot, a blind man, one afflicted with an incurable 
disease, should be supported, since they are excluded from the inheri¬ 
tance.” 

8. “ LameThat is, one who cannot walk with both his feet. 

9. 1 An idiotOne who is incapable of receiving [instruction 
in] the “ Vedas.” 

10. So NArada: “ Those of the family, who are afflicted with 
a long arid painful disease, idiots, those who are insane, blind, or lame, 
should be maintained; but their sons are partaker’s of the inheritance.’' 

11. “ LongThat is, from the period of birth. 

12. PainfulSuch as the leprosy, &c. 


* Maim. 0, 201. 
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IS. Their sons however if devoid of these faults, are partakers of 
shares. M ' 

.14. The maintenance is directed for all, except the out-caste, for a 
text of Nevada declares, that Food and raiment is ordained for all, 
excepting the out-caste/ 3 

15. By the term out-caste, his son mush also he considered as 
understood, for he becomes so> in consequence of having been begotten 
by an out-caste. 

16. Eaudhayana has declared this explicitly, “ Let the co-heirs 
support with food and apparel those who are incapable of business, as 
well as the blind, idiots, impotent persons, those aiflicted with ‘disease, 
and calamity, and others, who are incompetent to the performance of 
duties: excepting however the out-caste and his issue/’ 

17. The incompeteney of the wives of such, persons to inherit has 
also been declared by the following text.*—“ Their childless wives 
conducting themselves aright, must be supported, but such as are un¬ 
chaste, should be expelled, and so indeed should those who are per¬ 
verse.”-—Their daughters also should bo maintained until provided 
with husbands.” 


CHAPTER IV. 


OX DIVISIBLE AND INDIVISIBLE PROPERTY. 


SECTION I. 

On Properly liable to Partition. 

1 K5Ty5yana has declared the property which is liable to parti¬ 
tion : What belonged to the paternal grandfather, or to the father, and 
any thing else [appertaining to the co-heirs having been] acquired by 
themselves; must all be divided at a partition, among heirs.” 

% “ And any thing else The particle “ and” is here connect¬ 
ed with “ themselves ” Therefore from the use of this particle which 
occurs in the expression “ and acquired by themselves,” the acquisition 
of another is also to be understood: provided however such acquisition 
have been made through, the joint-stock, or by [joint] personal labour. 

e. Consequently the acquirer has two shares of wealth which 
has been acq uired by the expenditure of the joint-stock, and the rest 
have only one share each. So Vy&sa says : “Whatever wealth a man 
gains with the aid of the patrimony, by valour and the like, the bro¬ 
thers arc sharers therein. To him must be allotted two shares, and the 
remainder should be made equal sharers/’ 


* lajiimlfcya, 
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To him:” Thai is, the acquirer, and this is reasonable; for 
the acquisition is made on the part of the acquirer both by the use of 
the common property, and by personal labour ; but on the part of the 
rest, simply by means of the joint-stock. 

5. In. like manner, when an acquisition is made by two persons : 
by the personal labour of th$ one, and by means of the wealth, and of 
the personal labour of the other, then the acquirer by means of per¬ 
sonal labour alone, has one share, and the acquirer by wealth ami 
labour has two shares, by parity of reasoning. 

6. Therefore these three descriptions of property, viz : ancestral 
property, wealth acquired by a father, and that which has been ac¬ 
quired by the expenditure of joint-stock, are partible among all; but 
wealth acquired by individuals through their own exertions, [such as 
partnership in trade, foe.] must be shared exclusively by the acquirers. 
This is settled. 

7. Wealth however acquired by science, and such, other means, 
without the use even of joint-funds, must be shared with parceners 
equally or more learned, not with, less learned, or unlearned parceners. 
The text of K^tySy&na. declares : “ No part of the wealth which is 
gained by science,’ need be given by a learned man to his unlearned 
co-heirs; but such property must be yielded by him to those, who are 
equal or superior in learning.” 

8. The term “ learning,” above, refers alike ■ to the words equal 
and superior, like the eye "of the crow* [looking two ways.] There¬ 
fore the meaning is, “ parceners, equally, or more learned,” 

9. But if during the period of acquisition of science by one bro¬ 
ther, another brother should through his own personal exertions, and 
by means of his individual wealth, support the family of such brother, 
then, even though utterly ignorant, he is entitled to a share of the 
wealth which his [acquiring] brother had gained by means of science. 
Thus Narada declares: He who supports the family of a brother 
employed in the acquisition of science, shall even though ignorant, 
receive a share from the wealth obtained by means of such science,” 

10 “ Ignorant ” That is, though a fool- 

11. But all the parceners, whether learned or ignorant, are entitled 
to share in wealth which has been acquired by science, imparted to 
them by their own famihjr, their father and the rest. Vrhaspati says : 
“ Whatever wealth has been earned through valour by brothers, who 
have derived science from their family, or even from their father, is 
partible (a)” 


* The crow is supposed monoculous. 

(a) Sec Ckslakon&a JUasdni vi Chalahonda Baindchatam 2 Mad- IT 0. Bep, 
where all the authorities on the subject were considered, and the High Court held that 
at all events the ordinary gains of science were divisible when such science had been 
ioiparted at the family expense and acquired while receiving a family maintenance > but 
that it; wa*> otherwise when the science had been imparted at the expense of persons not 
members of the learner’s family.— 






12. ^ By the wbrtfcs “ or even,” the grandfather, the uncle and'the 
rest are intended. “ Earned through valour the gains ot* Valour ac- 
cpured by means of the expenditure of the joint-stock, for, it will be 
hereafter declared, that wealth acquired -without the expenditure of 
the joint-stock is indivisible. 

1.0. KatyftyaTia has particularly described- the gains of science, 
as follows: “ What has been gained by the solution [of a difficulty] 
lifter a prize has been offered, must be considered as the gain of science 
and is not included in partition, [among co-heirs.]—What has been 
obtained from a pupil, or by officiating as a priest, or for [answerum] a 
question, determining a doubtful point, or through display of know¬ 
ledge,, or by [success in] disputation, or for superior [skill ’in] reading 
the safest have declared to lie the gains of science, and not subject to dis¬ 
tribution. The same rule likewise prevails in the arts , for the excess 
* abo ff J . the price ; [of the common goods,] and that which is gained 
through skill by winning from another a stake at play, must be con¬ 
sidered as acquired by science, and.not liable to partition. So Vrbasi- 
pati has ordained.” 

14. “ Oained by the solution ofa difficulty As where one agrees 
with another, “ If you resolve this well, then will I give you so much 
wealth.’ What is obtained after this stipulation in consequence ofa 
good solution of the difficulty, is indivisible. 

15. “Obtained from a pupil:” That is, from one to whom in¬ 
struction has been afforded. 

- 16. Officiating as a priest: That is, what, has been received as 
a ice, for having performed for a person, the duties of family priest 
(“ Purohita,”) ’ 

17. Also on the occasion of one having “ propounded a question,” 
relative to any particular science, what he bestows on a person, dtromdi 
satisfaction, at having received from him a complete answer. 

18. “ So likewise for determining a doubtful pointThat is, for a 
determination on a question, proposed with a view to the removal of 
a doubt, and in this form : “ I will give this gold or other considera¬ 
tion to him, who dispels my doubts on this point of law What in 
fact is gained (after such a proposition being made, t for having dispelled 
the doubts of the proposer. 

Iff Or what is gained by a third person deciding justly between 
two disputant parties, who mutually appeal to him for hie judgment, 
in the determination of a doubt in a matter of dispute. 

20. . “ Or for the display of knowledge The meaning of which 
is, what has been received as a present or so forth, for having luminous¬ 
ly exhibited one’s ow n knowledge in the sacred ordinances, ' ' ■ 

, 2i - “ So by [success in] disputation That is, what has been 

obtained by getting the better of another in art argumentative discus¬ 
sion. 

. f f'. ' m3 
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22. So likewise, where any particular thing is to be given to one 
of several Brahmans, who reads the. “ Vedas in a superior manner.” So 
also; what is gained by painters, goldsmiths, [or other artificers,] by the 
exercise of an art or •.science,' 

23. Also what is “obtained by winning from another at play — 
AH of these are gains of science and indivisible with the rest* 

24. K6ty%ana has stated a special rule : er Wealth gained through 
science, which was acquired from a stranger, while receiving a. foreign, 
maintenance, is termed acquisition through learning.” 

25. Therefore, an acquisition made through science imparted by 
others, than a father or an undo and the rest, [of the acquirer’s own 
family,] and without the expenditure of the joint-stock, must he shared 
with parceners more or equally learned, bub not with those who are 
less so, or who are wholly ignorant. 


SECTION % 


On Property not Liable "to Partition . 




3. On this subject Karachi says; “ Excepting wealth gained by 
valour, property received with a wife, and the gains of science, these 
three are indivisible ; as also a paternal gift made through affection.” 

2. The meaning of this text is, that since the gains of valour, 
what has been obtained from the parents in law, &c. on account of 
having espoused a wife, the gains of science, and what has been receiv¬ 
ed through affection from a lather and others, are indivisible ; therefore, 
sotting these four aside, the rest [of wealth]^ divisible. This is con¬ 
nected with the subject of partition of inheritance. Manu says *. “ Wealth 
acquired by learning, belongs exclusively to him who acquired it. So 
does any thing given by a friend, received on account of marriage, or 
•presented as a mark of respect to a guest”*f 

3. “ Given by a friend Obtained from a friend. 

4. “ Received on account of marriageThat is, obtained from the 
paren ts in-law, by reason of having become their son-in-law. 

5. “ Presented as a mark of respectObtained for officiating as 


Manu declares : “ What a brother has acquired by Labour 
and skill, without using the patrimony, he shall not give up without 
his assent, for it was gained by his own exertion.”]: 

fi So Y&jiiavalkya : “ Ancestral property, which had been before 
usurped by any one, and afterwards recovered by an heir, is not to be 
divided among the other heirs—nor are the gains of science ” 

* Vida (7 and 8) Supra, 
f Miuui, 9. m. ,t Manu, 9 , m t 







7. « Ancestral property before usurpedSupposing any one heir 
without the expenditure of the joint-funds, or unaided by the exertions 
of the other heirs, to recover such property, it is not divisible among 

theitn. 

8. He has stated a special rule regarding land : ^ “ Land inherited 
in regular succession, but which had been uniformly lost, and which a 
single heir shall recover, solely by his own labour, the rest may divide, 
according to their due allotments, having first given him a fourth part ’ 

1). Having given a fourth part of the land recovered, to him who 
recovered it,let all. the rest divide the remaining three shares with him, 
according to the due proportions to which they' are entitled, and take 
their respective allotments. 

10. This is ascertained from these texts [above cited.] 

11. What has been acquired by a separated or an u use pa ra tod 
parcener without the expenditure of the joint-property, and without 
the assistance of another, belongs exclusively to the acquiror, and is 
indivisible with the rest. 

12. The distinction however to be observed in regard to the 
gains of science, has already been declared.* 

IS. Mann and Vishnu liave both declared other descriptions of 
property to be indivisible; “Clothes, vehicles, ornament.;, prepared 
food, water, women, and furnitures for repose or for meals, are declared 
not liable to distribution.”]* 

14. “ ClothesApparel for the body. 

15. “ VehiclesSuch as carriages, horses, &e. 

16. “ Ornaments :’ v Rings, &c. 

17. “ Prepared food Sweatmeats, &c. 

18. “ Water In wells or tanks.-— The water contained in wells 
and tanks, which have all along belonged to the lather and the rest, is 
not divisible like other property : but must be taken by each co -heir 
according to his exigency. A text declares ; 'he water ot wens arm 
tanks, must be drawn up and used by turns. 

19. ‘‘Furniture for repose and meals:” Such a* the couches <m 
seats adapted to the use of each co-heir, and the vessels used by eac . 
for the purposes of eating and drinking. 

20. Thus Vyfoa : f A seat, a couch, a place of sacrtfice, a field, a 
vehicle, dressed food, water and women, are not divisible among kins¬ 
men.” 



* See {7 and S) Sect. I. Supra 


f Mann, 0. 219. 
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, " *}• phiee.of sacrifice : That is, whore sacrifices are made, or 

the image of a god is placed ; but not wealth obtained by saciifloing, 
sauce that has already neon included in the gains of science. Thus 
ivaty^yaiia : ' ihe patli for cows, idie carriage-road, clothes, and a?)y 
thing winch is worn on the body, should not be divided, nor what is 
requisite for use, nor intended for arts.” So Yrhaspati declares. 

2k "What is requisite for useWhat is serviceable, such cs 
books, for the use of the learned, should not be divided with fools: 

2<t>^ 1 here!ore books must not be taken by the ignorant parceners * 
they beiong to those of them, who are learned 

24. Xnit the ignorant brother must receive from the learned 

parce.net some other article, equivalent to the share of the books, to 
winch he is [otherwise] entitled, or else the val ue itself thereof; for if 
it be assumed that the ignorant parcener has no right whatever'in the 
books, then, supposing books alone to constitute the .common property, 
vvfien a partition took place, the ignorant parcener would be entirely 
deprived oi: his share. “ J 

25. This is however inadmissi ble, si nee it would be at variance with 
the text, wmch declares They who are bom, and they who are yet 
unoegotten, arid they who are actually in the womb, all require Ihe. 
means or support : and the dissipation of their hereditary maintenance 
is censured. 

. N( f 1Taistf itV)e supposed, that the application of this text is 
limited to other cases than, the one i n question ; for if a true eoiidu- 
nIou is obtainable without [such] limitation, an erroneous one is arrived 
at by the supposition [of it] 

, 2 /* P e manner, whatever is adapted to the exercise of the 
arts sht ui ld oolong to those of the heirs who are artists, and not to the 
u - 1 eu • * ie rnie a b°ve stated holds equally good in this instance. 

-8. Sanklia and LikMta declare : “ No division of a dwelling 
takes piaceq nor of water-pots, ornaments, and things not of orenerai 
use ; nor oi women, clothes, and channels for draining water.” 

. pat;, ha& so ordained. v J1 

29. An. habitation, a garden, or the like, which has been, construct - 
ed by one oi the heirs, within the premises, belonging to the dwelling; 
house, during the life-time of the father, is also indivisible : for it is 
.air to presunie, that as the lather did not prohibit, he permitted it. 

. SO. This is likewise to be understood, supposing another of the 
heirs, to have constructed a similar habitation or the like, within the 
premises ot another dwelling house [belonging to the*lather]. 

81. “ Things not of general use 

culinary, &e. 


Utensils for purposes of food ; 


b-. Women Other than female slaves. 



ON A SECOND PARTITION OF PROPERTY' AFTER THE #UNION, 
OF CO-PARCENERS. 


1. Re-union, is in the first place described for the purpose of ex¬ 
plaining a partition made by re-united co-parceners. 

% On this subject Vrhaspati says : f ‘ He who being once s$p&- 
rated, dwells - again, through affection, with his father, brother, or pater¬ 
nal uncle, is termed r 0 -un|pp| 

Therefore where a person haus been once disunited from his* 
father and the rest ;—afterwards the former partition is annulled by 
mutual consent of the separated parties, and in consequence of an-agree¬ 
ment being concluded to the following effect, “ the wealth which is 
thine, is mine,”—" that which is mine is thine/' they resolve on dwell¬ 
ing in the same abode.—This is considered re-union. 

4. Here, since the father and the others are particularly specified, 
re-union takes place with those who are alone described, and not with 
nephews and the rest/ who are not named ; .otherwise, the specific 
mention of father and the others would be unmeaning. Such is the 
opinion according to the Daya-Bhdga. 

§. The followers of the Maithila school are of opinion, that the 
use of the term father, and the rest, is figurative, and that re-union 
takes place, when thosfc, whose right to a share of the common property 
is established by their birth, re-associate, after having once separated ; 
consequently, that re-union can occur with nephews and the rest. 

C. With regard then to a partition made by re-united par¬ 
ceners :— 

7. In a second partition, made by re-united brothers, the eldest 
son has no right of primogeniture, but all the brethren of the same class 
must have equal shares. Vrliaspati says.: “ Among brethren, who being 
once separated, again live together', through mutual affection, there is 
no right of primogeniture, when partition is again made.” 

8, Here among brothers or others, connected, by parity of vela**' 
tionship, re-raysooiated, and uuassociated, the re-united parceners are 
first, exclusively entitled to the wealth of the deceased re-united parce¬ 
ner. For a text" which will be hereafter recited, declares, that / A 
re-united [brother] shall take the share ofhis ro-united [codheir]/’ 

5. In default of such re-united parcener, the disjointed parceners 
related as above, are entitled to the succession. 
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10. In Like manner, supposing a father, who has made a partition 
among his sons, and taken for himself the .share allowed him by a law, 
while unassociated with his sons, to beget another son, and afterwards 
to die, then this son born subsequent to the partition, is entitled to 
his father's share of the wealth : and not a son who was formerly sepa¬ 
rated. 

11. In like manner the son, who is bom after a partition, is. hot 
entitled to share in the partition of [the wealth of] the brothers, who 
were formerly separated [from the father.] 

12. Thus Vrhaspati says : “ The younger brothers of those, who 
have made a partition with their father, whether children of the same 
mother, or of other wi ves, shall take their father's share. A son bom 
before partition, has no claim on the paternal wealth ; nor one, begotten 
after it, on that of his brother. They have no claims on each other, ex¬ 
cept for acts of mo urning and libations of water. 5 ' 

13. " The younger brothers ” That is, those born subsequent to 
a partition. 

14. If a father should die after having re-muted himself with any 
one of his sons whomsoever, then his wealth is equally shared by the 
re-united sons and those born subsequent to the partition- according to 
the text, [of Ivlanti and jNaradaj that “ A son, horn after a. division, 
shall alone take the paternal wealth ; or he shall participate with such 
[of the brethren] as are re-united with the father/ 1 * 

15. A special rule is however to be regarded ; where an acquisi¬ 
tion has been made by a re-united father, by means of his individual 
wealth, and through his own personal labour and exertions, such ac¬ 
quisition shall belong exclusively to the sou horn after a partition, and 
not to another son who was re-united. 

16. Vrhaspafci says : “ All the wealth which is acquired by the 
father himself, who has made a partition with his sons; goes to the son 
begotten by him after the partition. Those born before it, are declared 
to have no right." 

17. Here by the use of the word “ himself,” the author shews the 
acquisition to have been made with individual wealth, and by means 
of personal exertion. 

18. In like manner a debt incurred by a disunited father on his 
o wn account alone, shall be discharged by the son born after partition 
exclusively. “ As in the wealth, so in the debts likewise, and in gifts, 
pledges, purchases,” being the remainder of the text above quoted. (16) 

ill.' Where, however, a debt has been incurred by a re-united 
father, for thete^lMof the community, it shall be discharged both by 
the re-united parceners, and the sons born subsequent to a partition. 

20. One born after partition, is one who has been born of a con¬ 
ception which took place subsequent to partition, for without concep¬ 
tion, there can be no act of procreation. 
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2 . 1 , Hepcp, If a partition be made among sons, while the concep¬ 
tion of the womaii be yet unknown, then the property which had been 
divided must be re-collected and a second partition take place, at which 
the son born of such, conception, will be entitled to his share with those 
brothers who had formerly separated; but the paternal wealth must 
not be shared with, him. 

22. What has been declared with regard to the right of a son 
born after partition to succeed to the. wealth of his father, relates to a 
father’s own acquisition, since it is impossible that any partition of the 
ancestral property should take place until the mother’s and the step¬ 
mother’s courses have ceased, and supposing even such a partition to 
have been made by mistake, it would have no effect, as being contrary 
to law. 

23. All, sons, whether born siibsequent to partition or otherwise, 
are entitled to participation in such property ; consequently if a father 
should accidentally have made a partition of ancestral property consist¬ 
ing of land, fee. and live separate after having taken the share, to which 
he is by law entitled, still the son bom after partition, would be 
entitled to obtain from his brother and the rest, a share in the wealth 
deri ved from the grandfather, and the former partition having been 
illegally made, must be considered null and void. 

24. The text of Vishnu on this point declares, that “ Sons, with 
whom the father has made a partition should give a share to the son 
born after the distribution." 



CHA PTER VI. 


ON PARTITION MADE BY A FATHER OF ANCESTRAL, AND OF 
HIS OWN ACQUIRED PROPERTY. 


1. A partition made by a father of his own acquired wealth, is 
regulated by his will alone ; but in regard to a division of the anees- • 
tra! property, the circumstance, of the cessation of the mother’s courses 
Rmst be associated with the father's will. This is the difference. 

2. Thus Vishnu declares : “ When a father separates his sons 
from himself, his will regulates the division of his ow n acquired wealth.” 

3. Butin regard to ancestral property, Gautama says : " Aftbrithe 
[demise of the] father, let sons share his estate, or while he lives, if 
the mother be past child-bearing, and he desire partition.” 

4. It should not be argued that this text of‘Gautama is also ap¬ 
plicable to a hither s own acquired property ; for if it be alleged that 
partition, of the father's acquired wealth takes place indeed on the 
.cessation of the mothers courses, it would follow that the text [of 
Gautama] which declares ; “ A son begotten after partition takes exclu¬ 
sively the wealth of his father,” would be wholly irrele vant ; since no 
son.can be born on the extinction of the mother's courses, 
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J fc must not.be asserted, that this last cited text of Gautama 
relates to ancestral property, and is consequently riot irrelevant, for 
supposing such to be the case, a son born after partition, would be 
debarred from participation in the ancestral property, and consequently 
deprived of subsistence : which is forbidden by the text, declaring 
“ They who are bora, and they who are yet unbegotten, and they who 
are actually in the womb, all require the means of support and the 
dissipation of their hereditary maintenance-is censured.” 

d Nor should it be said that the son begotten after partition 
wou ld not be deprived of subsistence, since he would be entitled after 
his father’s death to that share of the ancestral property, which had 
been taken by him, for supposing the lather, to have dissipated the 
vyhole of such property, the son would inevitably be deprived of sub- 
sisteuee. 

7 • The feet then is, that this text of Vishnu : {( When a father 
separates bis sons from himself his will regulates the division of bis 
own acquired wealth,” is useful, as shewing, that the father’s will is 
absolute in regard to the division of this wealth, and accordingly, that 
the text of Gautama which exhibits the concomitancy of the cessation 
of the mother’s courses with the will of the father, is strictly a pplica¬ 
ble to ancestral property. This is correct. 


8. Hence in a partition made by a father of his own acquired 
wealth, he may take as much of it as he pleases, and divide the re¬ 
mainder among his sons according to the text of Vishnu already 
quoted, and the following text of Hdrfta : “ A father, during his life, dis¬ 
tributing his property, may retire to the forest, or enter into the order 
suitable to an aged man ; or he may remain at home having distributed 
small allotments, and keeping a greater portion. Should he become 
indigent, he may take back from them.” - 




‘The order suitable to an aged man: That is, retirement. 


10. ‘Should he become indigent” Meaning, should he have 
spent the whole of his wealth. 

i 1. If a, father should give to any one of his sons a greater share, 
by reason of bis good qualities, or of his piety , or of his having a 
numerous family, or of his incapacity, such a distribution is authorized 
by law. 

12. NSrada says: “For such as have been separated by their 
father with equal, greater or less allotments of wealth, that is a "lawful 
distribution: for the father is lord of all.” 


sure: 


13. “ Lord:' That is; possessed of the power to alienate at plea- 
consequently, this text relates to property acquired by a father 
himself, by reason of the impossibility of the existence of such a- power 
as above described, in regard to ancestral wealth. 


511 


DA'VA-K.KA>rA-SAKORAHA. CHAP. VI. 

v " f' J ' : 

14. A father must not however, while afflicted by .sickness or 
disorder, -or labouring under' distraction of mind, or inflamed with 
aliger, or influenced by partiality for the son of a favourite wife, dis¬ 
tribute a less or greater share to one of.his sons, without the existence 
of any of the causes abovementionedfor the text of Nara< ia declares, 
“ A father who is afflicted with disease, or influenced by wrath, or whose 
mind is engrossed by a beloved object, or who acts otherwise than idle 
law permits, has no s power in the distribution of file estate. 

. , 15, “ Engrossed by a beloved object:” Such m excessive partiahty, 

for the son of a favourite wife. 

1(>. But when a hither makes a partition, of the ancestral property, 
he may take two shares for himself, and allot to each of his kms'a 
single share: for the.text of V.rhaspati which declares, “ The father 
may himself take two shares at a partition made in his life-time,” relates 
to ancestral wealth, 

17. It must not be supposed that this text refers to the fathers 
own wealth,'"since it would contradict the texts of Vishnu and the 
Vest, which declare, that what a father may in such case take, depends 
entirely upon his own will ; and as he may take a greater or less share, 
at his pleasure, the restriction of two shares only, would‘be useless. 

18. A father has not the power to make an unequal distribution 
of ancestral property, consisting either of land or a eornxly, or slaves, 
even though any of the causes heforementioned namely, the superior 
qualifications of one particular son, &c. should exist, and the text of 
y^jfi.avmlkya, which declares : “ The ownership of father and son is the 
same in'Land, which was acquired by his father, or in a corrod y, or in 
chattels” is intended to restrain the exercise of.the father’s will; for 
(although contrary to the received opinion) [of equal ownership between 
fatherand son] it is impossible that, as long as the father, the owner 
of the ancestral property, continues to survive, his sons Should have"’ 
ownership therein. 

19. But the father possesses a, power in regard to ancestral pro- 
perty, other than, land (and the descriptions ahovementioued,) such as' 
pearls, g<Ms, similar to that which he has in the disposal of his own 
acquired wealth. Yajhavalkya declares : “ The father is master of the 
gems; pearls and corals, and of all [other moveable property:] but 
neither the father, nor the grandfather, is so, of the whole inmmveable 
estate.” 

• 2() - H$n % e, by the specification in the first instance, of gems, marts 
and corals, and afterwards by the use of the word all, gold and other 
effects, exclusive of the three descriptions of property, consisting of 
land, &c. are intended. The word whole, again, which, occurs irAhe 
second portion of the above text, is made use of for the purpose of 
showing, that a prohibition does not exist against a. gift of immoveable 
property, not. incompatible with the due support of the Tamil v. Thus 
it is stated in the JDftya-Blnlga, 



iko manner, a may at his pleasure, allot to'his sort 
of a twentieth from Iris own acquired wealth, or the 
>&ty. Yijfeavalkya says: “ If a father make a partition, 
w Jus sons at pleasure, and either'dismiss the oldest with 
% or if be choose, all may bo equal |f$fyrers.’ 3 —Here t}fe 
is text relates*to a father’s ovvui. acquired weaitlL and the 
ancestral property. This is the opinion stated in the 


22, When a father makes a partition of Ins own acquired property*, 
he should give a, share equal to the share of a son to such of his wives, 
as are dds tituto of iiialo. issue. A text of Yyitsa declares: <s E ven chikt-* 
less av ives of the father, are pronounced equal sharers,’’" . \ 

E 28, The expression - of the father’’ in the sixth case serves to 
be,-that this distribution is irja.de by him: for it..will he hereafter 
:1, that, stop -.mo titers are not entitled to shares, at a partition, made 

ns. 

24. This donation of equal shares occurs, where no peculiar pro¬ 
perty has been bestowed on. a wife, by her husband and the rest; So 
b r ajhavalkya says : “if lie -make the allotments equal, his wives, to 
whom ru> separate property has been given by their husbands-or their 
fethhr-iTirlatvq. must be rendered partakers of like portions.” ' 

ikh Whore peculiar property has been bestowed .oh some of the 
wives, tire other wives destitute of male issue, must be rendered by the 
father partakers of wealth, to the same amount. 

2(i But where such peculiar property has not been given, then 
•they must-be rendered equal sharers with the sons. This" is the law 
in the case, whore the sons are made equal sharers. 


DA' Y A-K E AM A. -SAN( UtAHA. CHAP. VII, 



31. Ah much us has been given to a second wife, so,mu eh should' 
bestowecl on the first wife. This in the moaning, and conformable 

tb the opinion of the I)6ya-Bh£ga. The Mh-ras however assert, that 
when peculiar property lias been bestowed, then thrive is no gift of a 
half share, since it is umtthomed by an y text. 

32. The son of a QfiJra, by a female slave, may at the ydl of His 
lather, be rendered’an equal shaver with the son, .born of his wedded 
wife. On the decease of his' father, he is entitled to half a share in 
default-of such a brother, and of a daughter’® son, he is entitled to the 
whole of his fathers wealth : but if there be a daughter’s son, he must 
Be an equal sharer with him: 


88. Thus Yajfiavalkya declares: Even a sou begotten by a 
Qfidra on a female slave, may take a share by the fathers choice : but 
if the father be dead, the brethren should make him partake of the 
moiety of a share: and one who has no brothers, may inherit the 
whole property in default of daughters sons.” 

84 “By the father’s choice:” That is, at his pleasure. 


“ In default of daughter’s sons : M But if there be a daughter’s 
',ii the vsoii of the Qudrtl will be entitled to participate equally 


35. 

.| E. ( 

with him, The participation is in this case equal, according to the 
rule By which it k thus settled, when no specification exists to the 
con trary. It is so .stated in the I)%a-Bhaga. 


(THAPTEB VIL 


TAitrmoN m miOTuwX after the ea^hitts decease. 


1. Partition*by brothers i? Cot lawful during the lifetime of the 
mother, notwithstanding ownership of wea|th is vested in them on the 
nf father. The ’text of Maun. U A 


decease of the father. The text of ,i\Iamg u After the [death of the] 

• lather and the mother, the byethran* being assembled, must divide 
equally the paternal "estateVfov they have pot powey over it, while 
ffefir parents five”* indicates, that*partition should take place alter 
the death of the mother. 

■ > 2. If however a partition be- made during the life-time of tiro 
mother, then she must bo made an equal sharer with her own sons, 
.according to the text [of Vrh&spati] which declares, that the mother 

* Abqtdd onSthe decease of her husband be made an equal sinner w ith 
Imr Boils.” • * 

1 3. Here since the term mother -relates, to the natural parent, the 
step : niothei' does nbt participate, but she must bo maint&iifed with 
food and rairahut, ^ 
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4. la like maimer, in a partition about, to be made of the grand- 
fathers wealth by grandsons, the grandmother mtffot be made an eqmtj 
sharer. By the expression “'similar to mothers;* in the text, “All*' 
grandmothers are pronounced similar to mothers” it is shewn, that as 
the mother is entitled to an equal share in a partition of her husband’^ 
wealth, made by her own sons, so in a partition, about to be made of 
the grandfather s wealth, by grandsons, the grandmother* has an equal 
share with them. 

5, In this instance likewise the contemporary wives of the grand- 
mother are not entitled to participate ; they need only be maintained, 

G. For the reason above stated, (8 3) the term grandmother refers, 
exclusively to the natural parent of the father. This is the received 
opinion : although in fact, considering the use of the words "all” and 
“ grand umthers” (in the plural number) in the text above quoted, it is 
reasonable, that the contemporary wives of the grandmother should be 
allowed to participate. 

7. But the followers of the Maithila school assert, that the word 
mother in this text of Vrhaspati: “ The mother should on the decease 
of the husband, be made an equal sharer 'with her sons,” (§ 2) intends, 
also the step-mother, in support of which opinion, they adduce the 
following text of that author of the same import: In his default, the 
mother is an equal sharer with her sons'; mothers are equal sharers 
with them, and daughters are entitled to a fourth part.” 

8. " In his default In default of the father, when a partition is 
about to be made by grandsons.—“ The mother:” she who has male 
offspring.—"Mothers Step-mothers, destitute of male offspring; all 
these are sharers in equal proportions with their sons, 

9. The sisters also of these sharers must be rendered participators 
to the amount of a fourth share receivable by their brothers respectively, 
for tire purpose of marriage. 

10. The followers, however, of the Maitlnla school assert, that the 
sisters should be made partakers, inasmuch as will suffice for the 
object of their marriage, and according to their opinion also, the con- 
temporary wives of the grandmother are entitled to participate in the 
Wealth of their husband. This should be understood. 

11. A partition made by brothers of the same class, is of two 
descri ptions ; either with specific deductions, or equal. A text [of Vrhas¬ 
pati] declares : “ Partition of two sorts is ordained for co-heirs: one iiv 
the order of seniority, the other by allotment of equal shares. 

12. “ Order of seniorityindicates partition by the mode of 
deduction;—-It must not however be supposed that because'the mode 
by equal, division is more generally practised, and the form by deduc¬ 
tion seldom observed, that the former is the only mode sanctioned by 
law, and the latter unauthorized: for a partition by the mode of deduc¬ 
tion may take place at the will of [younger] brothers by reason of 
greater veneration, [for their elder brother ] 
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13. But the mode by equal dt vision is the only one adopted in. 
the prresehfc age,- because younger brothers are- now-a-days seldom met 
with, who entertain, this great veneration, and elder brothers deserving 
of it are [equally] rare. 

14. " Seniority That is, priority of birth among brothers, all 
born of mothers or step-mothers alike by class. A text of Mann declares; 
“As between .sons, born of wives equal in their class [and] without 
[any other] distinction, there can be no seniority in. right of the mother; 
but the seniority ordained by law is according to birth”* 

15. “ Women equal in their class That is, of the same class. 

10. An appointed daughter and a legitimate son are entitled to 
equal participation. The appointed daughter is not entitled to the 
share of an elder brother by reason of priority of birth, for a. text of 
Manu declares : "But a daughter having been appointed, to produce a 
son for her father, and a son [begotten by himself] being afterwards 
born, the division of the heritage must, in that case be equal: since there 
is no right of primogeniture for a woman, ”f 

17. The deduction of a twentieth takes place only in the case of 
partition among brothers not uterine, but in a partition, made among 
brothers of the whole blood alone, the eldest is entitled to two shares. 
Thus Vrliaspati declares : "All sons of regenerate men, born of women 
alike by class, should share alike, after giving a deduction to the 
oldest.” 

18. " Women alike by class” Meaning, where there are several 
of them.—-Since ,ilie mention of a deduction occurs in this text with 
respect to "sons born of [different] women alike by class/ therefore, 
wlmt has been declared regarding the eldest f aking two shares, by that 
part of the text of Maun/ which says : "Let the eldest take a double 
share/ and also by the text of* Gautama: " Let the first born have a 
double share/ must be understood to apply to the case of a petition, 
made among uterine brothers alone, according to the principle which 
admits of a special provision, limiting the operation of a general rule. 

19. Farther, since the above cited text [of Vrhfepati] specifies 
" women, alike by class/ BnUnnana and other sons born of women of 
different tribes are entitled in their due order, to four, three, two and 
one share. Thus Maim declares: " Let the son of the BrShiham take 
four parts ; the son of the KshStriyS three ; let the son of the ] 
have two parts ; let the son of the (^itdra take a single part [if he be 
virtuous.] § 

20. A Q&drd is entitled to one share, because he is bound to per¬ 
form certain -religious initiatory ceremonies, after the birth of liis son. 


* Maim 9.125. 
J Manu 9.117, 


f Manu 9. 13 k 
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2L The tern' in the above* quoted,' Upd of Yflias- 

paid, (§ 17) is merely ilhistvative; oon,sfequetitI.y ih'6 '.deduction of a 
twentieth,-and the other [namely tlie double share] take place- evenim 
favour [of the eldest son] of a yiid.i’4 who is equally entitled.to a larger 
share, since he, without distinction, confers benefits by delivering, his 
father from the hell, named Put, 


22. Therefore the text of Maim, which declares : “ For. a (J-udra 
Is ordained a wife of his own class and no other : all produced by her 
shall have equal shares, though she have a hundred sonv/ ? should be 
Considered as. prohibiting the marriage .of a Qfidra with a woman of a 
different class, and declared for the purpose of forbidding an unequal 
distinction by reason of difference of class ;—not as prohibiting the 
deduction of a twentieth, fee. This is considered to be r ight. 


23. In a partition made between legitimate and adopted sons, 
the legitimate son has two shares, and the adopted sons, who are of the 
same class with, the father, take one share * hut adopted sons belong¬ 
ing to an inferior class, arc not entitled to any sham—They need only 
be supported with, food and raiment. 

24. Narada declares : “ All these sons are.pronounced heirs of a, 
man, who has no legitimate issue by himself begotten, but should a 
true legitimate son be afterwards born, they have no right of primoge¬ 
niture. Such among them as are of equal class, [with, the father,] shall 
have a third part as their allotment; but those of a lower Tribe must 
live dependent on him, supplied with food and raiment, 


25. “Heirs:”. That is, partakers of the father & whole estate.— 
u Such among them;” Meaning, such sons as are of equal class [with 
the lather.] 

26, A partition should be made .by sons.. of the wealth of their 
deceased father, which remains after discharging his debts; or with 
the' consent of the creditors, the partition .may take place first, and the 



30. Tiio text of Narada declares: “Among unseparatedkinsmen, 
let not one restore what has been expended A partition should take 
place of the visible wealth, corrected tor income and expenditure/’ 


31. From the use of the particle [; v va/l in this text, tire moan- . 
mg of the word strictly Is intended to* be conveyed. Consequently, 
having compared the amount of the wealth, which had accuimdated at 

a time when no partition had taken place, w ith the amount expended, 
a division should be made of the balance actually remaining. 

32. Vy&sa has declared, that the initiatory ceremonies of unin¬ 
itiated brothers and sisters, should be performed from the paternal, 
wealth: “Uninitiated brothers should be initiated from the father’s 
wealth by those elder brothers, for whom the ceremonies have been 
already performed/ 5 and the sisters should also be disposed of in mar¬ 
riage; if there be no wealth of the father, they must be initiated at 
the expence of their brothers. A text of N6rada recites: “ If no wealth 
of the father exist, the ceremonies must without fail be defrayed by 
brothers already initiated, contributing funds out of their own por¬ 
tions.” 


CHAPTER VIII. 


ON THE DISTRIBUTION OP EFFECTS CONCEALED. 


I. The partition of effects concealed by some one parcener at the 
time of partition, and subsequently discovered, is next declared. 

% On this subject the following text of Mann occurs When 
all the debts and wealth have been justly distributed according to 
law, any,thing which may be afterwards discovered, shall be subject 
to an equal distt : ibution/ ? ~Tho distribution of such concealed effect 
with The concealer, should be exactly conformable to that, which had 
been before made. A less share is not to be given to him by reason 
of his couceid merit, nor is he on that account to be altogether excluded 
from participation: This is the meaning of, “shall be subject to an 
equal distribution/ 5 It is not intended by the text, that all shall, 
snare equally In the concealed effect, as there exists not any reason for 
tru\ prohibition of the deduction of a twentieth, and it would more¬ 
over follow, that the .BrShmana and !\sh6tiiya sons would participate 
eqnmly. Thus K aty^yana declares : “ Effects winch are withheld-by 
by them from each other, and property which has been ill distributed, 
being subsequently discovered, let them divide in equal shares/ 5 So 
Ehrgu has ordained. 

4 fv Subsequently discovered f By this it is shown, that parti- 
Uon m to take place of the concealed effects alone, and not that a 
second partition is to be made, of what has already been once divided. 






s. Property which lias been ill distributed Intending that pro¬ 
perty, of which a distribution has been made contrary to law,—through 
error and the like, must be again divided according to law, for. that 
part of the text of Manu * which' declares : “ Once is the partition of 
inheritance made,” is intended to forbid a second partition after the 
first has been legally made. It is therefore determined, that the divi¬ 
sion of concealed property must be made with the person, who con¬ 
cealed it, as has already been declared. 


CHAPTER IX. 


■ ON THE ALLOTMENT OP A SHARE TO A CO-PAROENER EETUENING 

FROM ABROAD. 

1. V.rhaspati declares: "Whether partition have, or have not 
been made, whenever an lieir appears, he shall receive a .share of what¬ 
ever common property there is.” 

2. "An heirAn inheritor. 

3. " Common property Common to all. 

4. Further. "Be it debt, or a writing;or house or field, which 
descended from his paternal ancestor, he shall take his due share of' it, 
when he comes, even though he have been long absent.” 

5. By this it is not meant, that he alone shall take his due share 
of it, but that his descendants, (who are Sapimlas) down to the seventh 
degree, shall also, take their shares,—as the same author has declared : 

' i f a man leave the common tamily and reside in another country , his 
share must no doubt be given to his male descendants, when they re¬ 
turn. Be the descendant, third, fifth or even seventh in degree, he shall 
receive his hereditary allotment on proof of his birth and name. To the 
lineal descendants, when they appear of that man, whom the neigh¬ 
bours and old inhabitants know by tradition to be the proprietor; the 
land must, be surrended by his kinsmen.” 

6. " Old inliabitants Meaning cognates. 

7. ".NeighboursThose residing in the vicinity. 

8. " Land This expression is merely used figuratively for any 
description of common property. 

9. Therefore, it is a settled point, that one who travelled in a 
foreign country, at a period when no partition had taken pl^icr, and re¬ 
turned after a long lapse of time, as well as Ins descendants, as far- as 
the seventh in degree, after they shall have made thernselvesrec.Qgnixed 
by the elder inhabitants and neighbours,-shall obtain a lawful share of 
the heritable wealth. 


TMituu, 9, 1o7 5 











10. This is the law relative to the allotment of a share, to a 
parcener, who had journeyed into a strange land. 


11. But descendants only, as far as the fourth degree of one, 
who had. remained all along in bis own country, are entitled to share 
his wealth, for it has been formerly declared, that the tilth in descent 
and the rest confer no Benefits on a deceased owner,, since they are not 
competent to present funeral oblations to him at solemn obsequies, 

CHAPTER X. 


ON PARTITION BETWEEN SONS BORN OF THE SAME MOTHER, 
BUT OF DIFFERENT FATHERS, 

I Vishnu says : “ If there are two sons begotten by two fathers, 
But born of the same mother, let each of them take that which was the 
lather’s property and not the other.” Let the son take the wealth at 
him, from whose soever seed he is produced, and not the other, that is, 
the son born from another’s seed should not take it. Such is the meaii- 
iug. 

2. The law regarding equal participation, &e., does not therefore 
apply to this case. 

3. In like manner, in a partition by sons, of this description, let 
each son take, (exclusively of the other •) of the wealth of their mother, 
what was given to her, by their lathers respectively, according to the 
text, of Nfuada which declares : “ If two sons begotten by different 
fathers contend for the wealth of the woman, let each of them take 
that which was his father’s property and not the other.” 

4. In the ease however of an acquisition made exclusively by the 
mother, the participation is equal. 


CHAPTER XL 


ON THE POWER OF ONE PARCENER TO MAKE A DONATION OR 
0THER 4 AL1ENATI0N OF JOINT PROPERTY. 


1. Some maintain, that a gift cannot he made by onejpareenerj 
of joint property, a prohibition against such transfer being contained in 
this text: [of Vrhaspati ) The prohibition of giving away, is declared 
to be eight-fold : A man shall not give joint property, nor his son, nor k»s 
wife, nor a, pledge, nor all his wealth, nor a deposi t, nor a thing born>wed 
for use, nor what he has promised to anotherand they have further 
deduced the want of the right, of one parcener to make a gift of the 
whole immoveable estate, prof what is common to the family, from-tho 
two following texts of Vyttsa : “ a single parcener may not without the 
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consent of the rest make a sale or gift of the whole immoveable estate, 
nor of what is common to the family.’'—“Separated kinsmen, as those 
who are unseparated, are equal in respect of immoveables ; for one 
has not the power over the whole, to give, mortgage or sell it.” 

2. The opinion held by those, who maintain the invalidity of a 
gift or sale, [of joint property, - ] at the will of one parcener, is ground¬ 
ed on the doctrine, that coparceners possess a general property in the 
estate in fact, that all of them have aright to the whole estate. This, 
opinion is incorrect; for it has been rejected by the author of the JDaya - 
Bhiiga, as unsupported, by authority. 

3 , Accordingly, the author of the D4ya-Bh%a, having cited the 
texts of Vyftsa, for the purpose of refutation, and taken up the argu¬ 
ment maintained from those texts by those of the opposite opinion, 
namely, the want of authority of any single parcener to make a gift, 
says: “ For here also as in the case of other goods, there eq ually exists 
a property consisting in the power of disposal at pleasure,” and adds 
“ But the texts of Vy&a exhibiting a prohibition are intended to show 
a moral offence : since the family is distressed by a sale, gift or other 
transfer, which argues a disposition in the person to make an ill use 
of his power as owner. They are not meant to invalidate the sale or 
other transfer.” This is determined. 


the case of other 


goods 


Meaning goods, which 


4. “ As in. 
are not common. 

5. “ Here also “ In the very instance of land held in common.” 

6. “ Equally exists " Intending that there is no distinction of 
ownership. 

7. Since therefore there is no general property of parceners in 
the whole estate, it is fallacious to suppose, that a plurality of owners 
constitutes community, and community must therefore be considered 
as meaning the state of not being separated. For as propriety exists 
in the common property, even before partition, there is nothing to 
prevent the gift or other alienation by a parcener of his own share, 
even a.t that time. This is the opinion entertained by the author of 
the D&ya-Bhaga, who maintains a partial right to a certain portion 
[of the estate ascertainable by partition] vested in each individual 
owner. Accordingly Nsirada says: “When there are many persons 
sprung from one man, who have duties apart and are separate in busi¬ 
ness, and character, if they be not accordant in affairs, should they 
give or sell their own shares, they do all that as they please, for they 
are masters of their own wealth,” and thereby, shows that in trans¬ 
actions about to be concluded by one parcener, he has the power to 
give or otherwise dispose of his own share, without the consent of 
the rest. 

8. It should not he said, that this text refers to a state of sepa¬ 
ration/for since the'want of ownership [by one parcener in the portion 
allotted to another] is in that case clearly determined, the consent of 



either to tile transactions of the other, is totally out of the question. 
Such being the case, the text [of Vrhaspati above citedJ which enu¬ 
merates common property as not being a subject of donation, must be 
considered merely in the light of a prohibition, and not as meant to 
invalidate the tnmsfer.-Ib is thus stated in the Smrti Sagara and 
other books. 

9; Therefore, a gift by a parcener of his own share of the common 
property is valid, whether such gift have been made antecedent, or 
subsequent to partition. 


CHAPTER XII. 

ON S1.AVKUV. 


SECTION i. 
Descriptions of (Slaves. 


1. The debt incurred by a slave for the support of the family of 
Ms master, while in a foreign country, or elsewhere, must be entirely 
discharged by the master. Mann says: “ Whatever contract a depen¬ 
dent may conclude for the benefit of the family, let not Ins master, 
whether in his own or in a foreign country rescind.”*' 

2. “ A dependentA slave. 

8 “Contract debt, &e.” Slaves are of fifteen descriptions and 
are thus described by Narada: “ One boro [of a female slave] in the 
house of her master; one bought; one received [by donation;]. one in¬ 
herited [from ancestors;] one maintained in a famine; one pledged by 
a former master; one relieved from a great debt.; one made captive in 
war ' a slave won in. a stake; one who has oflered himself in this form, 
“ I am thine ” an apostate from religious mendicity ; a slave for a sti¬ 
pulated’time; one maintained in consideration of service; a slave for 
the sake of this bride ; and one self-sold, are fifteen slaves declared by 
the law.” 

4. “ .Born in the houseBorn of a female slave in the house [oi 
her master.] 

5. “ Inherited Succeeded to from ancestors. 

<5. “ Maintained in a famine By reason of a dearth. 

7. “ Pledged by a former master;” Granted as a pledge in 
consideration of a loan. 

8. “ One relieved t” One who has consented to become a slave,' 

in consequence of being relieved from a great debt. Such is the 
meaning. _ 

* Manu, 8.1C7, 
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a I am thine/' One who not being the slave of any one, sur- 
renders himself in this forth to slavery, 

10. “An apostate from religious mendicity / Abandoning the 
order of Sannyfei. 

11. " Stipulated / One who influenced by some motive or other, 
contracts an engagement in this' form', I am thine for a certain period. 

12. a Maintained / One who has consented to become a slave 
even in a time of plenty, for the sake of obtaining a maintenance* 

13. ■ “ A slave for the sake of his bride/ One who has consented 

to slavery under the influence of desire* Vrluispati says : “ But the 

man who co-habits with the female slave of another should be. con¬ 
sidered as a slave for the Sake of his bride ; he must perform work for 
her master like other slaves, or like servants for nay/’ 

14. “ Her master / The master of the female slave. 

15. Narada declares, as follows, respecting the apostate : from re¬ 
ligious mendicity : “Thq man who is an apostate from, religious men¬ 
dicity, becomes the slave of the king, giving a pair of cows, and he 
ought never to be emancipated nor purified/ 

16. Those only of the Kshatriya and Vaujya tribe who thus apos¬ 
tatize, become slaves to the king; but Br^hmanas of this description 
should suffer banishment, in lieu of slavery. Thus Kdtyiyana says: 
" Where men of the three twice-born classes .forsake .religious mendi¬ 
city, let the king banish a man of the sacerdotal class, and reduce to 
slavery a man of the military or commercial tribe.” 

17. ^ The expression “ military or commercial” [Ksbatra and ,Vi(;| 
appears in the form of a conjunctive compound, and if considered m 
the [accusative or] 2nd case, it becomes the object of the transitive verb. 


SECTION 2, 


On lilmwnclpatiop, from Slavery, 


1. Of the slaves abovementioneck the first four: (one born in the 
house, one bought, one received, one inherited,) and the slave self-sold, 
are not of right released from slavery, unless they be emancipated by 
the indulgence of their masters. 

2. “ A slave maintained in a famine,” becomes emancipated on 
repaying what he consumed during the dearth, and on giving a pair of 
oxen. 

3. “ A slave maintained only,” is enfranchised by relinquishing 
his maintenance. 

4. ' A slave for the sake of his. bride/ is emancipated by quit¬ 
ting her, 

5. ‘ A slave pledged,” is redeemed from his slavery to the credi¬ 
tor on tire re-payment of the debt incurred by his [former] master. 







6. Should any one of these sla ves rescue his master from danger 
menacing his life, or from impending, peril, he is entitled to emancipa¬ 
tion. 


da'ya-kkama-sanobAha., CHAP, .XII. SEC, XI, 



7. K-atySyana declares: “ A free woman, or one who is not a' 
slave of the same master, becoming the bride of a slave, also becomes a 
slave to her husband’s owner, for her husband is her lord, and that lord 
is subject to a master ” 

8. Here by reason of the connection implied by the term slave, 
the woman is understood to become the female slave of the master, 
suggested by that term. 

9. The female slave is of two descriptions: first, not mandpafced.- 
to any one; and secondly, the slave of another, 

10. The woman of the first description becomes simply by her 
marriage with a slave, the female slave of the master of her husband. 

11. The female of the second description becomes a slave with 
her husband’s permission, but not otherwse. 

1.2. In li ke manner by parity of reasoning, if a man, not the 
slave of any one, marry a female slave, then he becomes a slave to the 
master of his wife, 

13. But should a man, the slave of another, marry with the con¬ 
sent of his master, he becomes the slave of the master of the female slave, 

14. In like manner, if a female slave unite herself in marriage 
with a slave, without her master’s permission, then each remains the 
property of their masters respectively, but their offspring should be 
shared by both owners. 

15. It must not be supposed from the following texts of Maim, 
“ Whatever man, owns afield, if seed, conveyed into it by water or 
wind, should germinate, the plant belongs to the land owner; the mere 
sower takes not the fruit.—Such is the law concerning the offspring of 
cows, and mares, of female camels, goats, and sheep, of slave girls, 
hens, and milch buffaloes/’* that such offspring belongs exclusively to 
the owner of the female slave; for the female slave therein mentioned, 
refers to one, who has been once married, [and afterwards contracted 
another marriage with the slave of a different owner.}—But the off* 
spring as above described of a female slave [regularly] married, must 
be shared, 

18. Thus is concluded the Compendium of the Law of Inheritance 
by Krshna Tark&Iank&ra BhattSch^rya. 


* Mann, 9. 54 and 55, 
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IVe religious ordinances ol’ the Hindus inculcate the indispen¬ 
sable necessity that a man should be survived by male offspring for 
performing liia exequial- rites and other purposes. Jh consequence, on 
defect of real legitimate issue, the affiliation, under prescribed rules, of 
a kinsman or other person is enjoined : and an individual, thus regular¬ 
ly adopted, acquires the filial rights which attach to the real son. 
TMs law, peculiar perhaps to the Hind-6 Code, must often operate 
harshly towards relatives connected by the nearest ties oi kindred i 
and it"is not surprising, that cases of great importance, involving ques¬ 
tions as to the legality of an adoption, should, (and they frequently do,) 
arise. 

The admirable translations by Mr. Colebrooke, of the treatise of 
diradta-v&hana, and that in the MMkskar£, on the law of inheritance, 
have laid open to all, that important branch of Indian jurisprudence. 
But, though the judicious notes, subjoined to that part of the latter 
treatise, which refers to the succession of (adopted sons, afford valuable 
information on many questions of consequence,- relative to adoption ; 
still, the want of an English version of some work of authority, pro¬ 
fessedly treating, on the subject, and which might exhibit the law of 
adoption fully and connectedly, has been sensibly felt. It was with a 
view to supply this deficiency, that the present publication was under¬ 
taken under the authoritative sanction of Mr. Colebrooke’s advice. 

The Dattaka-Mtrainsfi is the most celebrated work extant on the 
Hindfi law of adoption. Its author, Nanda Papdita, has attained con¬ 
siderable literary pre-eminence—an “ excellent and copious”* commen¬ 
tary by him, on the institutes of Vishrm, denominated the Vaijayanti, 
exists In much esteem, and he likewise was the author of a commentary- 
on the MMksharfi, under the title of Pratit&kshara. The Dattaka- 
Mlm&ns/i, as its name denotes, is an argumentative treatise, or disquisi¬ 
tion, on the subject of adoption ; and though, from the author’s extra¬ 
vagant affectation of logic, the work is always tedious, and his argu¬ 
ments often weak and superfluous—and though, the style is frequently 
obscure, and not unrarely inaccurate,—it is on the whole, compiled 
with ability and minute attention to the subject, and seems not un¬ 
worthy of the celebrity which it lias attained. But whether justly or 
unjustly, the estimation in which it is held, peculiarly suggests its 
selection for the purposes of the present publication. 

The Dattaka-Ouandrik& is a more concise treatise, on the same 
subject, by Devamla-bhatta, the author of an eminent compilation of 
law entitled the Sturt;-Ohandrikd. It is a work of authority, and 
supposed to have been the ground-work of Nanda Pandits’s disquisi- 


'* Mr. Colebrooke hi his Preface to the D;iya-lMg», &c, 
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tion. The docilities of the two books, vary on some points, and as the 
work is short, it was deemed advisable to include it in live present 
pubLieatioiu 

Having said thus much, in explanation of the selection made, the 
Translator would willingly annex some account of the authors, whose 
tracts are now presented in an English dress. With very limited 
opportunity, however, he haw failed in ascertaining any particulars, 
relative to them, further than that they are both writers of Southern 
India, Of the Srajrti-Ch andrikS of Devamla-bhafia, Mr. Cole brook e 
observes,—' rf This excellent treatise of judicature, is of great and almost 
paramount authority, as I am informed, in the countries occupied by 
the. Hindu nations of Dravira, Tailinga and Earn^ta; inhabiting the 
greatest part of the peninsula or l)eklian,”—It is not unlikely, that the 
Dattaka-Cliandrik^ may have attained equal distinction. 

The method in which Hindu lawyers, (and indeed Hindu writers 
in general,) treat every subject, is highly uncongenial to European taste: 
und in fact, in order to acquire or retain a correct knowledge of the sub¬ 
ject, treated on, and the author s peculiar opinions, indistinctly blended, 
as they often are, with those of others, it is necessary to devote much 
attentive application,—generally more, than inclination and leisure 
will admit of being bestowed, by the officers entrusted with the admi¬ 
nistration of civil justice in India.—The Translator in consequence, in 
the. hope of augmenting the general utility of the work, has compiled, 
and added a brief Synopsis or summary of the Hind (x law of adoption; 
in which, it has been attempted to exhibit succinctly, every topic 
practical ly important. Tins compilation, of course, possesses no int rinsic 
authority whatsoever. Of the positions, it contains, many are dubious, 
and some may prove erroneous. Still however, it is hoped that, it will 
be found useful, in directing the attention. of judicial officers to the 
various questions, which may arise in case of adoption—questions, 
which in many instances, would not occur to those, who have not made 
this branch of law, the object of particular study, and which, the na¬ 
tive officers, on whom the duty of exposition devolves, might igno¬ 
rantly or wilfully leave unnoticed, or erroneously solved. 

In regard to the law of inheritance, important di stinetiom obtain, in 
the doctrines of the Gaura or Bengal, and other schools of law—and this 
difference has given rise to controversial writing, and various tracts', 
professedly treating on that branch of judicature, as received in the 
different schools respectively.—But the case is not the same, in regard 
to the law of adoption. Some difference of opinion, may be indeed 
observed amongst the individual writers on the subject, but it does not 
appear, that any set. of dogmas, has been espoused, or opposed, as the 
peculiar doctrine of any particular school.—The points, on which any 
difference of opinion obtains, are noted in the Synopsis; a nd the trams - 
laior has in. some instances intimated, what appears to him, the more 
correct and prevailing doctrine. But compiled, as this work has been, 
under circumstances, affording little facility for enquiry or collecting 
information, he lms not/ from an apprehension of misleading, attempted 
M debar, 01 restrict the operation .of any particular rule, to the limits 


of any- peculiar tract of country. In tact, such precision is scarcely to 
be attained. Every contested question or dubious point, which may 
arise, can only be determined, by reference to the Hindu Iaw-oiiicers ; 
who, in delivering their opinions, would be guided by the law, as gene¬ 
rally received in the part of India, where the case- might arise. Much 
collision, however, of decision, would be obviated, and the accuracy of 
undeyiatipg principles attained, if the opinions, of the subordinate 
Pandits, on any question or point of the nature referred to, were sub¬ 
mitted for verification, to the Pandit of the §adr Diwani ‘AdfSkt. 

The translation, particularly of the more abstruse treatise of Nanda 
Pantiita, in many places, unvoidably partakes of the obscurity of the 
original: to render it more intelligible, notes have been occasionally 
introduced: other notes have likewise been added, in illustration of 
particular allusions and' rites, and rarely to exhibit variations in the 
reading of the text. It is hoped, that these notes, (they may always 
be passed by others,) will not prove unacceptable- to the curious, and 
still jess to the Sanscrit reader, whose study of the original treatises, 
particularly in the.'absence of all commentary, it. is presumed, the 
volume, now published, is calculated to facilitate. The addition of the 
Synopsis has superseded the necessity, which otherwise would have 
existed, of indicating in notes, on what points the respective treatises 
may differ, and in what respects they may be supported and contra¬ 
dicted by other authorities. 

Hive years have nearly elapsed, from the commencement of the 
translation of the treatises now presented to the public. Its progress 
has always been retarded, and often totally suspended by official avoca¬ 
tions and. other causes. This circumstance, no doubt, has been productive 
of some inaccuracies and omissions, which a continuous application to 
the work would have obviated. Much labour, however, has been, 
bestowed to render the translation correct, and it is hoped, that on the 
whole, it will be found a faithful version. The Translator is conscious, 
that from a publication, such as that now offered, no literary reputation 
can be derived, but be indulges in the hope, that the humble merit of 
having devoted to an useful purpose, some hours of occasional leisure, 
will not be denied; and ample indeed, will he regard the remunera¬ 
tion of Ins labour, if this meed be bestowed, or should the present 
work be found in any degree, to facilitate the dispensation of civil, 
justice in India. 

Moxgber. 1 
Id July, 1819.* ) 


, * The manuscript of this work, was sent down from Mongeer, to a frieud in Cal- 
cutta, who kindly undertook to superintend its progress, through the press, in which 
duty jc had much experience: to ids death, and tie change which the pursuits and 
profession of the Translator have undergone, is to be ascribed the great delay with which 
the publication has taken place. 
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DATTAIA-MIMAiVSA. 


A TREATISE ON ADOPTION, 

BY In'AN DA PANJlITA.' 
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SECTION T. 


Adoption why, and by wkmn to be observed—By a Woman when 
valid—By what precept, ordained—What descriptions of Sons to 
be Adopted in the present age. 


1. Having prostrated himself before ViniSyaka,* whose two feet. 
Subject p ro- are to be adored by the world, Nanda Papdifa extra- 

I os ™' mentatively discusses the subject of affiliation. 

2. By whom ; how qualified ; at what time; for what purpose; 

,,, from whom; and who maybe adopted as a son ? That, 

topics m e u- on which former writers have not deliheratively treat¬ 
ed, is frilly propounded here. 

3. On this subject Atri says, “ By a man destitute of a son only, 
f Uri ,3'^ d i to must a substitute for the same, always be adopted : 

aonles'r man y ifch some one resource, (yasmSt tasmAtprayatnatas) 
only is enjoined to *? r the sake of the funeral, cake, water, and solemn 

adopt—and why. rites.” 


iioued. 


ANNOTATIONS, 


JBy a man, &c.T Tins text; is here translated so as to conform with the interpret 
taiions subsequently given by the author, this will account for the deviation in acme 
parts from the more obvious sense of the passage. 
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tra’ 4 oi’ Atr i 9 a<R ^ a expresses, " One to whom no son has been 
explained. born or whose son has died, having fasted for a son, 

yaakhii. &c.Another reading recites/' (< The impotent man or 

also one whose offspring has died” 

5. u By a man destitute of a son, &c ” Since it is shewn by this, 
that the being so destitute, is a causein omitting to 
Omission of the adopt a son, an offence even is incurred; for the pre- 
adopt*ar.nied to cept enjoining the production of a son being positive,, 
be an otfenee mid J t results that the contravention of it, is the cause of 
miihont.ies in sup- an o ffence ; and on defect of any son in general, ex ¬ 
port cited:. elusion from heaven is declared in this text; " Heaven 

awaits not one destitute of a son, &e.’ v * And further -in. the following 
passage, also, a son in general, is shewn to be the cause of redemption 
from debt. “ A Br&limana immediately on being born, is produced & 
debtor in three obligations: to the holy saints, for the practice of reli¬ 
gious duties: to the gods, for the performance of sacrifice : to his fore- 
lathers, for offspring. Or he is absolved from debt, who has a son :h&s 

performed sacrifices: and practises religious duties;’ 

'* 

The expression. 

^•on!y m the t^xt 6, "By a man destitute of a son only.”] The 
exclude Adoption ! acora pefcency one having male issue is signified by 
by one having a the term “ only” in this passage, 
son. 

7- By this the word * distress’ (Spat) used by Manu in the follow- 
Tins elucidatory ing text is explained. "Whom the father or mother 
of the word “ dis- during distress, may give as a son, confirming the gift 
f.resR’ iu a text of w ith water, &c.”f And it is explained in. the same 
^ «o explained by manner by Apararka "during distress that is the 
Apadiiia’ adopter having no sou 


* Both passages here cited are from tie Vedas, 

f Manu 9. If 8, cited also at length in the MU&ksbara on inheritance, v. 
OoJehrooWs translation, Ch, 1. Sect. XI. § 9. and notes where* this and other 
explanations are noticed. 

% Apararka the author of a commentary on Maim. 

jl Or inh#hUjiee, Tide traas, Gh» I* Scot* XL § 10 md note** 
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Sj; Maim also “A son of any description must be anxiously 
adopted by one who has none : for the sake of the 
funeral cake, water, and' solemn rites; and for the 
celebrity of "his name.” lie who has.ho son may appoint 
his daughter in this manner to raise up a son for him, 
&e, &c.” 


Tca’ t ok Mann. 
o\t the. subject of 
adoption cited. 


JO. As for the instance, appearing, of the adoption as sons of 
Ddyarfita and the rest by Vi§vamitra, and others, 
although possessing male issue: that from its repug¬ 
nancy to the reyeaied. law, as contained in. passages 
before quoted (v. § 5,) must be understood, (in the 
same manner .as the eating the haunch of a dog, and 
so forth,) not to imply the existence of a revelation 
[authorizing the act,* ! 


Tire indication 
m scripture of 
sobs being adopt¬ 
ed by persons 
possessed of male 
issue, is not corn 
elusi ve of a revela¬ 
tion to that effect. 


Objection, that 
the indication of a 
revelation super¬ 
sedes that record¬ 
ed from memory, 
anticipated and 
refuted. 


11. It is not to be argued, that a revelation 
recorded, from recollection, does not super,sedo tho 
indication of a [different] revelation.: for it is of 
greater authority being supported by direct passages 
of repealed l&w, such as : “ He&ven awaits not one 
destitute of male issue 1 ;”; and so forth. 


ANNOTATIONS. 


9. Maim atea] Two texts are here quoted- The first though also cited in the 
Datiaiva-Cljandrik.'? unci other works, us from Matin, is not found in the institutes of 
that author. It- may however be from Vrhat-Aianu, a work frequently quoted in 
law treatises, but which if extant is very rare. The hitter text is from the institutes : 
Its sequel is thus. “ [Saying.] The male child who shall bo born from her in wedlock 
shall be mine for,the purpose or her forming my obsequies.” Manu, 9. 127. 

10. The adoption as sons of Devarata and the rest, &e., &e.] On this subject Hie 
following passage from the Vishnu Purfina occurs. _ “ The sou of ViqvamiUa was 
Ghna-sepha, a descendant of Bhrgu given by the gods : subsequently lie was culled 


dotal rank. The passage quoted has reference to that period of his life when he had 
become a Brahinana: 

The eating the haunch of a dog,] It is recorded of Viqvamifcra that when perishing 
with hunger he ate the haunch of a dog. (v. Manu 10. I OB.) It is not however to be 
ini’errfed iroiu this that there exists a revelation authorizing the act. 

11. It is not to be argued.] The author anticipates that an adversary may allege 
that the instance recorded in scripture of Viqvfimitra and others adopting another son 
though possessed of male issue, indicates the prior existence of a revelation authorizing 
life act: and that, a revelation so indicated is more cogent than the., rules of revealed 
la v reevrued from memory by Atri and Mann in § 3 and 9. This objection he refutes. 


* It may bo here observed once for a! that words or sentences included within 
these marks or brackets [ } are not expressed in the original, but inserted by the 

■ translator to complete tho sense of the text or render it more clear. 
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12. But, however if you peridn&ciously insist on the superior 
But even if ad- agency even of the indication of a revelation, to a 

mi tied/the father revelation recorded from mem ory: then we accede 
having is&u^musi that a naan though possessed of male issue, rutty adopt 
tee the assent, of another son with the sanction of such issue: on Ac- 
another 6 son eoujat revelation indicated in the following 

passage: “ By that, which, our father recognized we 
A revelation to abide. We place you before us, you, we follow,/fee.” 
led! tud y ,UULa ’ Neither should it be urged, that this regards the inak- 
Qbjedtioa re- atl fWer son, not the adoption of a son ; for the one 
fated. won Id T&e i n valid if the other, may not be done. It m 

useless to enlarge, 

13. •“ By a man destitute of a son.” The word sou here used is 
The word "sou” ixxclilstive also of the son's son and grandson, for 

includes the son [through these] the exclusion from, heaven, denounced 
and grandson of in such passages as “Heaven awaits not one destitute 
a son as appears of a son” is removed: since it is declared in the text 
subjoined, that the mansions of the happy are attained 
through the grandson and the other, 4< By a- son, a 
A text of Maim, man conquers worlds: by a son’s son, he enjoys immor¬ 
tality : and afterwards by the son of a grandson, he- 
reaches the solar abode.”* 

14. Nor can it be alleged that the adoption of a son [ though a 

grandson arid his son exist,] is for the sake of the 
the $on mazier- ^ unera ^ obsequies; for from this text it appears, the 
form obse.nm’4 ier other two also are .competent to perform such rites. 

“The son of a son and the son of a grandson like 
these the offspring of a brother, fee., &e.”f 

A woman has ‘ By a man destitute of a son* 5 ] From the 

no authority of niasctiline gender being here used, it follows that a 
herself to adopt woman is incompetent [to adopt,] Accordingly Vaaish- 
»: appears from a tba ordains; 'Let not a woman either give, or receive 
text oi Vusishfha. a son j n adoption ; unless with the assent of her hus¬ 
band”} ' 

It follows a wi- Id, From this, the incompetency of the widow is 
■flow cannot adopt; deduced since the assent of her husband is impossible* 


ANNOTATIONS, 

39, Neither should it be urged that this regards.*] The passage quoted is ap¬ 
parently fiom the Vedas : but the translator not having succeeded in discovering it, is 
unable to estimate exactly the scope, or merit of the arguments used. It is difficult to 
suppose that the author means to assert the analogy between investing a younger son 
with seniority and the affiliation of a stranger. To "reconcile this part satisfactorily it, 
appears necessary to assume, that the passage cited, regards the case where & father 
creates as an'elder son in preference to his other real sons, one previously adopted. 

* Maim 9.137. " ' 

f From the Vishnu furaria v. infra Sect. II. § 60, where this text is completed. 

X Vasishfchft. 15. 4,. 







17. Nor should it be argued, that the assent of the husband is re- 
Nor can it be quisite for a woman whose husband is living; because 

said her mdepen- she is subject to control: but not so the widow, for men- 
dency .confers tioa being made of woman in. general, dependency on 
SU hhe'is < evcn de C0Ixtr °l the cause: and [were it,] her subjection 
pendent on .kins* to the control of kinsmen exists as shewn in the follow- 
aaeu. mg text; “ Oxl default of these the kinsmen, &e.” 

18. If it is contended, then, that she may adopt a son, with the 
Biit may n o t. assent of the kinsmen even ; it is wrong : for the term 

adopt with their (< Husband” would become indefinite r and the purpose 
assent. - ■ would not be attained. Now the purpose of the hus¬ 

band’s sanction, is that the filiation, as son of the husband, may be 
complete, even by means of an adoption, made by the wife. 

19. Accordingly, [as appears,] from this aphorism, ( M lastly of the 
8 n t y ft $ h a* Mother, first of the father, &e.”) the connection, of the 

d}i\ confirms/ mXL affiliated, through, the wife to both, is declared in 
the folio-wing compendious rule of Saty&sMdha: “ Of 
the son.by marriage : the Kshatriya or wife’s son : the son made : the 
son of an appointed daughter : the son affiliated through the wife : 
the son of a marriage according to the Asura form : the son of a 
female given as a gratuity, [the relation, of lineage] to both parents 
[obtains.]” Now the connection of lineage to the father, is the filiation 
as his son; and such filiation proceeds from the sanction only of the 
father ; not from the act of adoption: for the agent of that, in this 
instance, is the wife, 

20. “ ‘ The son by marriage/ is the son received with a pregnant 
Explanation of bride (Sahfidha.) /The son affiliated through the 

his technical wife/ is the son demanded by the wife (SM-ySchlta) 
t^rms by Savara* or the son obtained through the wife (Strbsattuka.) 
*vaml cited. « The son by a female given as a gratuity/ is one born 
on a damsel obtained, as a fee at a sacrifice. The rest are obvious. 
Tims expounds Savafasvfimi,” 

21. And in the case in question, the wife being mentioned as the 
From one of his;trumental means, a primary author of the act, is 

which the xuices- obtained; for otherwise, one accepted in adoption by 
•sity of the prior the wife, being son to such his mother [only], since 
junction of the his connection, as lineage .to her husband, would be 
ribk d 18 miW> ^^ting, his incompetency to perform the funeral rites 
u of the husband would result; and no father existing, 


ANNOTATIONS. 

i7. As shewn mUiC following text] The-text alluded to is the following of Yui« 
havalkya: “ The father protects lier when a damsel The husband when marrieef 
* onH -old age: on default of those kinsmen, a female attains not independence. 5 ' 

, 19. Accordingly as appears from, this aphorism.] In the passage from Saty&sla- 

aiia the term * pitrofi 5 occurs. This may either signify * to both fathers’ viz., the adop- 
Uve and natural fathers er as translated “to.butk |^rexrts ?> tho father and mother. 

0 c y ar Fe ambiguity and confirm the latter construction, which the author adopts, 
he adduces the ot her aphorism ; “ Lastly of the mother, fee.” 

2L And in the case in question.] That of the son adopted through the wife. 
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at lu's marriage, and so forth, the paternal family and other particulars 
must of consequence remain unspecified. 

22, If the case is thus, then the assent of the wife is requisite 
The filiation for the husband also; for the purpose [of such sanc¬ 
tion] would be the same; fas that of the husband 
to the adoption by the wife].—This (if alleged) is 
wrong ; for in consequence of the superiority of the 
husband, by his mere act of adoption, the filiation of 
the adopted,, as son of the wile, is complete in the sauie 
manner as her property/ in any other thing accepted 
by the husband, 

23. Moreover ^chaspati, "'“Having offered a burnt offering 

Y&ehaspal i tie- 
elureu the," inabi¬ 
lity of women to 
udopt from inca¬ 
pacity to perform 
tU.e requisite sa¬ 
crament. 


however of one 
•adopted; by the 
husband as son of 
tiie wife is com 
plete without the 
sanction of the 
wife. 


(Hutva) with recitation of the holy words, he should 
take an unremote .. kinsman,. &a” In ibis text,- the 
indeclinable past participle ' Hutv<V (Having offered, 
&c.), indicating the government of both verbs, by the 
same agent, being used: the adoption by one only, 
who may offer a burnt offering, (Homa) 1 is valid : 
therefore women, from their disqualification, to perform 
Bitch sacrament, are incapable to adopt.” 

2k It must not be argued, that, since under a text of Qaiuiaka 
Or, if for this a ^ ,e employment of a priest is according to the ap¬ 
proved doctrine, the “ Homa” may be completed by 
his inter vention: for although that were completed,ill 
would the adoption [by the woman] be imperfect, since 
she is not competent to perform the prayers requisite 
for the same, 

5; These ^unaka has specified: f And: taking him'by'both 
Which 9au- hands, with recitation of the prayer commencing 
bus sped- (foDevasyatva,, &c.:”) having inaudibly repeated the 
mystical invocation, “ Ang4l-angat, &e ” having kiss¬ 
ed the forehead of the child*" &e.” ,J 


substitute be ad. 
niissible, theyc-in- 
not perform the 
prayers. 


naka 

fied. 


9 a d r a s how¬ 
ever may adopt 
under an express 
pass/ige which re¬ 
futes Vaabespati, 
•who denies their 
power as inca¬ 
pable of the sa- 
e r a m e it t and 
prayers; 


26. Nor does thus the want of power of Ctidras 
follow : for, their ability [to adopt], is obtained from 
an indication [of Law], conclusive, to that effect, in 
this passage : “ Of (^udras from amongst those of the 
Qudra elass/’f By tins V6che.spnti“ is refuted, who 
says : “ Qudras are incompetent to affiliate a. son, from 
their incapacity to perform the sacrament of the 
Homa, and prayers prescribed fir adoption.” 


ANNOTATIONS. 

xmka.] The part of £?i 

2b- “ Angad-nngat, &c”] These are the initial words of a passage from the 
Mibscqututfy cited at length, i,f Ifrom my several limbs., &c.” (v. Sect. 7. § 7.) 


2k Under a text of £‘aumka.] The part of £aumAa here alluded to, is subse¬ 
quently cited, v, §. 

das 


. ■* V. infra. Scot. 6. § 15, 

f ^aimaka subsequently cited at large* v. Scot, 2. § 71. 








' c 27. Since 

But the inabi- 
liiy applies to wi¬ 
dows only, and not 
to wont-’u whose 
husbands live; m 
whose e as e the 
observance of par ¬ 
ticular solemni¬ 
ties, may be dis¬ 
pensed with.. 
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the [only] power of widows is fixed to be that of" 
using property during their lives, it is .established 
that they have not power to adopt a son. hut it 
roust not be affirmed, that it follows that in the same 
manner women also, whose husbands are living, are 
incompetent: on account of their incapacity to per¬ 
form the burnt sacrifice, prayers, and so forth. For, 
by the reservation " unless with the assent of her hus¬ 
band'’ ability to perform what is principal [viz., adop¬ 
tion], being established, from fclieir consequent power 



, , , ... by this pa...o.. b v . 

A test citeu. p ra .yers”) a dispensation with respect to prayers, is 
established, the adoption [of the women in question,] would he valid 
without prayers ; like their, acceptance of any chattel. 

2b. Besides, this part of the text, “ unless with the assent of her 
Tl'c doctrine of husband,” is an exceptive exemption from the general 
theauthor further prohibition, contained in the part preceding; “ Let not 
supported. a woman either give, or accept a souand in it, the 

assent of the husband is the cause. Therefore, the widow is incom¬ 
petent [to adopt] ; for, her husband being dead, since his assent is 
impossible, the exemption destitute of the'cause [to give it effect], is 
without validity; and other means of deducing [her authority,] are 
wanting. Thus the doctrine of every writer is rendered even consistent. 

29. ISfor must it be argued, that this being the case, [that is, if 
, the widow may not adopt] her exclusion Irom heaven 
JSST ■would not be obviated. For that, in the following 
R “ text, is declared by Manu to be removed by devotion 

to pious austerity. “ Like those abstemious men, a virtuous wife 
ascends to heaven, though she have no child; if after the decease of 
her lord, she devote herself to pious austerity.” * Thus the whole is 
un exceptionable. 

'Inc son mav 30. “ By a man destitute of a son.” From the 

not be adopted, singular number being here used, it follows; that, 
by more than one the same son must not be adopted, by two or three 
fidber. persons. 

31. But would not thus, the law as to the son given, and the 
Opponent’sob- rest, being * Dvy^mushytCyanas/ (or sons of two 
jectioa mention- fathers) be contradicted ? Accordingly, there is tins 
ed: passage of law, in the Praybgap£rij£ta. “ Sons given, 

purchased, and the rest, are sons of two fathers. Their 


ANNOTATIONS. 

27. A dispensation with respect to prayers.] Prayers here must be considered, as 
used for the whole of the solemnities. 

•31. As was Die ease of gjcinga and paisiva.] The translator fia's failed in disco- 
veiing ilio particulars of -tli% case here .referred to. 







may not take place m eltker family ; as was the case of 9^8^ arj 4 
y. (JJaisira.” 

32. It is not so: for, the state as son of t w o fathers, imports 
, f , , both a natural and .an adoptive father; and the pro- 
And - etutt; . Mbitiou regards two adoptive fathers. Thus there is 
no contradiction. 

! 33. The substitute is of eleven descriptions: the son of the wife, 

The substitute arid the rest, according to a text of Mann which 
for a ?pn, is eleven*- recites, “ Sages declare these eleven sons, (the son of 
fold, as shewn by the wife and the rest,) as specified, to be substitutes 
ihuiu- for the real legitimate son ; for, the obsequies would 

fail (Kriy&lop£i). ,J * 

34 Of these, those are substitutes by right even., who are 
n , . ^ . related, by containing portions of ei ther, of the jms-* 

are substitutes by band, and wife; and the text, [ofManu] intendsa 
inherent r i g h t , restriction [as to the substitutes not so circnmstancedj, 
others. from the Again, tho.se who bear not such connection, are sub- 

Madtontyoia text stitutes ia-virtue of passages of Law. 
oi Law. ° 

35. For instance: the ison of the wife, the son of an appointed 
daughter,the daughter appointed to be a son, the son oi 
"I'he firsi class aB im mamed daughter (K4nina),the son of a twice mar- 
cnuineia ec. ried W0Iton> the son received with a pregnant bride, 

the son of hidden origin, are principal substitutes, as partaking 
partially of portions [of the pair], from their kindred, in some 
instances, to their mother only, and in others in 
The.second a small degree, to both parents. The son given, the 
son bought, the son made, the son self-given (Daftat- 
ma)> and the son rejected, are substitutes in virtue of express texts of 
Law, Now, the term * substitute* is applicable to both classes even. 


ANNOTATIONS, 

33. The substitute is of eleven descriptions.] Tbo following is the specification of 
these snccedaiifious sous, in their order enumerated, by Manu—The f Rabat-dyad or soil 
of I he wife by a kinsman. The t Dattrima’ or soil given. The 6 Kritrirna* or soli made 

.-The 1 Gtidliotpanua’ or son of hidden origin—Tke s Apaviddha* or sou deserted 

The Kaaina' or damsel’s son—The ‘ Saliooha’ or son received with a pregnant bride 
-The * Krfta’ or son bought -The * Pati.uarbhava* or son of a woman twice-married— 
The ‘ SwayaudaUa’ or son self-given,—and the tfatidra’ or son by a ? fiuM’ woman,—* 
These .technical terms are explained fully in Sir Wra. Jones’ translation of Miuru, 
Chap. 0. verses J 58 to 179~Bufc more extensive information will be found iu Chap. 
L Sect. XL of Mr. Colebrooke’s translation of the MitakshaiA, and the copious and 
very valuable notes subjoined, 

35, In the same manner as, <&c.J Allusion is here made, lo an elaborate, and ob¬ 
scure disquisition on the passage from the Vedas quoied, which forms the 17 th. topic, 
4tb chapter, 1st Book of the Mlmansa, It is there proposed, as the subject; for 
discussion, whether the passage iu question, contains a precept in itself; oris merely 
confirmatory of it precept conveyed, in some other passage. The latter position is de¬ 
monstrated, to .be the correct one *, and it is shewn, in the course of the argument, 


4Mam.i,th 180. 







byreasoii of its frequent use [in such general sense]; in the same 
manner as in the passage., “ He places thicks (Srish$)” the term 
4 Srishtr [intends bricks generally]. 


36. It has been said by Medhatitbi.— f< The$e cannot be sub- 
Medhatithi sfcitutes: a substitute is supplied on defect of the 

dr.ee!, who denies means of completion of an act comm.eoiced.~Now a 
that adopted sons son k no such means, for, ho is the primary object of 
can be substitutes, Hie ac ^ 0 f the production of offspring : Hence the tern i 
Potto (son,) applying even to the son of the wife, and other adoptive 
Though, so call- S0Z1S > the designating these substitutes, is for the sake 
ed.'as being, sue- of shewing respect to the son of the body (A. u rasa) ; 
cedaneous sons. for, the expression ‘ substitute' as current, denotes a 
lesser degree of benefit. To the same extent, as the real son can con¬ 
fer much benefit, the others are unable. 1 ■ 

37. This must be canvassed; for, the position to be proved, 
Doctri ne of being this, that the sons given and the rest are not 

Medhatithi cau- substitutes; the cause assigned, viz., the not being the 
vassed. means of completing the a.ct, of the production of 

a son, does not apply to the persons affected by the point to be proved; 
since these, as they already exist, are not liable to be. produced. 


ANNOTATIONS, 

that ‘ Srishtp occurring in the passage, does not mean particular bricks, at the laying 
of which, for an altar and so forth, * Mantras’ in which that term occurs, ape read / but 
bricks in the general, since the term is frequently used in such general sense. 

36. A substitute is supplied.] The reader is referred to a subsequent note to § 47. 

Means of completion.] The Sanscrit term so rendered is Anga. In the language 
of Logic, it signifies the materials, or means of completing any work. 

37. This must be canvassed.] Nanda Paiidita assumes the argument of Medhatithi 
to be this—A substitute is supplied on defect of the means of completing an act 
commenced -.—-adopted sons are not substitutes, because a son (real or adopted) being 
the object of the act proposed (viz., the production of a son,) is no completive means 
(either primary or as a substitute).—Accordingly (if this be the meaning o£ Medhatithi), 
he correctly states that the reason assigned, does not apply to the adopted 
sons, or persons affected by the point to be proved: as these already existing, are not 
liableto be produced,—* Medhatithi subjoins t; Hence the term Putra (son) applying 
even to the sou of the wife and other adoptive sons, &C.”—This passage gives colour 
to .the construction,, assumed by Narnia, of the argument of the author mentioned.: 
yet, the folio wing syllogism exhibits a preferable, if not, the more obvious sense of the 
argument in question,—A substitute is supplied for the deficient means of an act com- 
minced,—the s6V. (1 gitimate), being the object of the act proposed (viz., the producing; 
a son), is no such means—Therefore, sons given and the rest cannot, be substitutes 
for die peal legitimate son. Nanda however, rests his refutation of the doctrine of 
Medhdtithi, by 'shewing in the following section, that a son, though not the means 
of completing the production of a sou, is however, the means of accomplishing anot her 
act, ana consequently there may be logically a substitute for a sou, as such means. 

The persons affected by the point to he proved,] The single Sanscrit term ‘Paksba* 
is rendered by thio circumlocution. In the language of logic it signifies, the party or 
object whose quality and. so forth, would ba affected by the position to be proved. 
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38. Again, in the precept, enjoining the production of a son, the 
Amt further s0 . u > i't-hig the object to be produced, is no means of 

conii-overted. completion. But this is the case in respect to, that 
precept only, not any other precept.—For, from pas¬ 
sages of scripture such as, (“ or he is absol ved from debt who has 
issue,Asc.” v. § 5.) this precept resulting, ‘ Let him procure absolution 
from debt through a son,’ it is, established, that the son, as being the 
instrumental cause of such absolution, is a menus of completion : and 
1 lie instrumentality of the son, is even expressly declared by Mauu, 
in this and other passages, “ By a son, a man conquers worlds &e.” 

(v. § m . ' 

39. Jf this be the case: then there may be for the sake of at- 
An objection taming immortality, and the solar abode, a substitute 


disregarded us im- 
material. 


for a grandson, and great grandfcotx- 
in nowise affected. 


“Be it so : we are 


40. Nor does an identity of precept follow, from both, [viz,, the 
Argument of precept enjoining the production of a son, and that 


opponent, antici¬ 
pated and refuted. 


directing the attainment of redemption irora debt, 
through a son] having a common result: for, in the 
same precept, the two instrumental causes,. (connubial intercourse at 
due season, and a son,) and their several effects (a son and redemption 
from debt,) cannot be included: and were they, three contradictory 
things would become two. 

41, Consequently, the son being the instrumental cause, in an 
Correct conchr ac ^ fcll ° object to result from which, is absolution from 

si.au dea need. * debt: on Ms failure the son given, and the rest may 
without repugnancy, be substitutes : in the same man¬ 
ner, as [at a sacrifice] where the ‘ Soma’ plant is wanting, the L putika 3 
is a substitute. 

42. This even is made obvious, by Manu [who says.] “ For, the 
Supported by obsequies would fair (v. § 33.) Because the failure of 

f.Ui.ic •vtr/-ktl 1 rl flvmiiA . 4 •' .4 /vCn •.-« U ^ C .•» . 


passage 
M.anu, | 


f V O KI 


these would ensue; if on 1 ’default of a legitimate.'soh, 
the affiliation of a .substitute might not take 


ANNOTATIONS. 

40. Nor docs an identity of precept follow.] The author here anticipates an 
argument of an opponent. If Uie two precepts, from implying the same result (via., the 
acquisition of a son), are identical; the argument of our author in § .'18, would not hold. 

Three contradictory things would become two.] That 33 , if the two causes, and flieir 
two effects, specified in the text, be included in the same precept, they would be blend¬ 
ed into one cause, and one effect: and in this manner, three contradictory things, 
(via., connubial' intercourse at due season, a son and redemption from debt,) would 
•become two.—The two causes and their two effects are enumerated only as three; 
became the son is mentioned, as the effect of one cause, and the cause of the 
other c&cfc. 

4L Where the Soma plant is wanting! &c.] This is in.allusion to the following 
mlc in the Vedas-.Should he be unable to procure the Soma, let him cut the puti* 
ka ”. This rule forms the subject of an elaborate disquisition in the lilth topic/3rd 
section of: the (5th Book of tl.io Mimaim of Jaimiiu, 
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' : -0asequies, are funeral rites, consisting in presenting oblations .of food 
kiiil Atd and water, and so forth. In the same manner by 
Atri also [it is said]; “For the sake of the funeral 
.cake, water and "solemn rites” (v. g 3.) Thus, the whole is unim¬ 
peachable. 



43. “ There is no substitute tor mastership, a wife, a son, a- coun- 
V iVh'r } , try, time, lire, the divinity, an act and word, &c.,” as 

SatXhadiuT mf tor a * so exclusion of the substitute for a son. by 
the substitute for this text of Satyfehitdha; that [is propounded by the 
a son, noticed and author], after having authorized to one, having no son , 
reconciled, ns be- a substitute for the same, (in such passages as .that 
mg particular mot subjoined,) for the sake of obviating, the recital of the 
eeae ' a ' benediction [therein alluded to]. “ Ho recited, for 

oJfspring, that benedictory prayer called “ Jyotishmati.” Accordingly, 
there is this passage of revealed Law. “He, to whom no son may 
have been born, should recite for offspring, the prayer commencing 
‘ Jyotishmati.’ ” 

44. So in the S&man Veda, in the part' treating on father and 
This opinion of so “> a ^® r having by such passages as “ The father of 

such a one sacrifices, &c.,” authorized, to one destitute 
of a son, the substitute for the same • [the subsequent 
prohibition] is meant to avoid, such particular passages; 
hut not intended to exclude, in every case even, a sub¬ 
stitute for a son ; for, that would contradict the following and other 
passages of recorded Law: “ A substitute for a son must he adopted.’’ 
(§ •!)■ “ 1° he substitu tes for the real legitimate son.” (§ 33.) 

45. It is next deliberated, whether this substitute for a son, who 
Discussion pro- hs ordained, is so, in virtue of, the precept enjoining 


the author, con 
firmed by a pamll- 
t’l instance in the 
Saruaa Veda. 


the production of a son, or that regarding the funeral 
obsequies. For, allusion has been made, as to both ; 
for instance, with respect to the precept to produce a 
son, by the first part of Atri’a text. “ By & man des¬ 
titute of a son only, a substitute for the same, must 
always be adopted,”—and with respect to the precept regarding funeral 
obsequies, by the concluding part of the same text: “ For the sake of 
the funeral cake, water and solemn rites.” 


posed as to the 
precept in virtue 
ot which the jsuh* 
at i lute for a sou 
is ordained. 


ANNOTATIONS. 

43. That [is propounded by the author], after having autfo orized, &c,} Nanda Pap. 
diia assumes that the prohibition, of a substitute for a son,,, by Batvasbadha, here 
noticed, u only with reference to the particular passage recited, hy which, that author 
had previously authorized, such substitute for the particular purpose therein cOn- 
■tem.piat.ed.-. 


„ , For the #ake oi obviatmgy &c.] A different reading of this passages in the original 
is found: * avira^ansati^ instead of * ^irayans'aoa*-— Tf' the iatner he correct, (which 
u does not appear to be,} the translation should be, 1 for the sake- of obviating the appel¬ 
lation oi childless,* 
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46. Of these positions, the first is not correct: for, there can be 
Not by that, 110 substitute in virtue of the precept to produce a son; 
directing 1 he pro- as the son, by reason - of being the object to be pro¬ 
duction. of a son, duced, is no means of completion. 


47. Neither is the second accurate; for, a contradiction would be 
Nor that, re- involved. The substitute for a son is ordained for 

gsudingthefunti- one having no male issue: but not funeral obse- 
al obsequies. qmes performed by such person : and exequial rites, 
the agent of which is a son, [are ordained]; but there is no pre¬ 
cept executed by a son, directing a substitute on his (the son’s) account. 
Nor is there a substitute for an agent. 

48. Or it also may be affirmed that the substitute is supplied, 
An adversary’s with respect to being an agent, in the performance of 

mod:-, of reconcil- the act, but not in respect to enjoying the fruit; in 
ing the .difficulty the same manner as in the case of the death of either 
anticipated. 0 f the seventeen priests engaged in a sacrifice (Satra), 

a substitute is supplied, with respect to being an agent in the act: so 
also, in the case in question. 

49. This also is wrong; for, the cases are not parallel. In the 
And Centro- instance of the sacrifice, the substitute is for one, by 

verted. whom an act was commenced: But in the case pro¬ 

posed, since the act’s commencement even, (being com¬ 
pletely non-existent,) is impossible, how can there be a substitute ? 
Nor is the commencement of an act, by a substitute, admitted by one 
versed in logic. 


ANNOTATIONS, 


“•«« >«> wv"‘«w«-~ / "ore can ce no substitute lor the agent, or object of an 
act. but, only for its materials or means ol completion: should these, or any of them 

be wmiting, a substitute for the same, can. bo constituted by tie agent only ’_ Nom- 

if it is asserted, that, the substitute for a son, is ordained in virtue of a precept direct¬ 
ing the performance ot obsequies, it must be affirmed, that, the person,' for whoso 
sakc, the substitute is supplied, and the performer of the obsequies, tire the -some 
--lor, the person, for whose sake,, the substitute is supplied, is the individual 
who constitutes the substitute. Now, as an agent only, can constitute a substitute 
for the means ol completing, lira own actj it follows, that the individual in rmesti.m 
would be the agent of the obsequies. But those are admitted, to be distinct persous ' 
ano thus a contradiction would be involved. Accordingly, the author witi reason 
says,—■ Xhe substitute for a son, itc. Moreover, a son, 'being the agent of the act, 

. rfiCtWg t! f.P e, , fo FP“f -I obsequies,“the author further rei 
1 . J the doctrine, tb»t a son is ordam.ed, in virtue of that precept, by addin," in «!u- 
sion to the maxim above specified, “ Nor is there a substitute for an agent.” 


48. 


Or it also m ay be affirmed that] ~ The author anticipates,that it mi-4, 

01 ‘L Or ill if* hiicif.lnn urlii/iK vldr. i i . .. P 


m .Sort ot m 

supplied, in Yirt.ie of the precept proposed, merclj us the performer, ot tie tr' 
required ; as m the case alluded to;in the text' 1 ’ ^ 
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50. Or it. may. bo next alleged that there is a precept regarding 
Another mode oblations of food, and so forth, performed only by one 

anticipated and haying no son, at his own funeral repast (Qr&ldlia), 
rejected. taking place during his life. In virtue of this only, is 

a substitute [ordained,]. This is likewise incorrect: fqr, if [in this case] 
there might be, the substitute for a son, the precept itself, regarding 
the funeral repast to take place during the life of the individual, would 
be of no effect.—Besides, himself being the agent, in. the performance 
of the funeral repast, taking place during his life; the substitute would 
be even for himself, not for the son: since the son [in this ease] is not. 
the agent. 

51. Therefore, in virtue of the two precepts first mentioned. 
Conclusion, that there can be no substitute for a son. Moreover, the 

assigning also as a reason, 14 For the sake of the fune¬ 
ral cake, water and solemn rites’’ (§ 3) would be ihap- 
posite; for, it would not apply, to' the person to be 
affected by the point to be proved. It lias already 
been said, that exequial rites, performed by the man 
having no son, are not suggested.* 


ii)i virtue oi’neither 
of the precepts 
proposed,is a sub* 
sfcitute ordained, 
supported by an 
argument applica¬ 
ble to both. 


52. The question is thus solved: “ By a son, a man conquers 
Difficult v sol - worlds, &c,” In virtue of the precept, implied in this 
ved, and a precept; an d other texts, and supported by confirmatory pas- 
shown in/ virtue sages, (such as “ Heaven a-waits not. one destitute of a 
of which a son is "son”); on failure of the legitimate son, the son of the 
ordained. wife, and the rest, are ordained to be, the eleven-fold 


ANNOTATIONS. 

51, Moreover the assigning also as a reason, &e.] The following is hazarded ns an 
illustration to this obscure part..—The author adverting to the text of Atri (§ 3), by 
which the constituting a substitute for a son, by one having no male issue, is enjbmetL 
proposed a discussion, in respect to the particular precept, in virtue of which, such 
substitute ia ordained; accordingly, he suggests and rejects two, v\%., that.' which 
enjoins the production of a son : ami that which, directs the performance of exequial 
rites ; and he here uses an additional argument, to support the rejection. If it be held, 
that the first of these precepts, be that required, then the 4 Pakslud or individual to be 
affected by the point to be proved, is the man wanting a son; the point to be proved,, 
his obligatory - production of the same; and the reason (that used by Atri), c oh ac¬ 
count of exequial rites/ If the second he regarded, as the precept; the f Pakslu/ 
add reason would be the same, as in the first supposition 'j and the point to be proved, 
his obligatory adoption of a substitute. Now it is rule of Logic, that the reason as¬ 
signed, should bear on the person affected by the point to be proved/ and this is not 
the case in either of these suppositions. To be so, such person (here the man wanting 
mala issue), should be the performer of the exequial rites: b\it it has been shewn that 
he is noi— It is to be feared, that the author’s extravagant affectation of logic, lias 
here iliuded him into an error.—His argument Is good, on a supposition, that the 
reason in question is logical, or one of the premises of a syllogism.—It ia obvious, 
however, that it is not so, but is rather used as a cause or moti ve. 

52. In virtue of the precept, inplied in this and other texts, &c.] The author, here 
shews a precept, in virtue of which, the substitute for a son, is ordained; to which, 
none of the objections, made to the two first suggested, apply.—In the first place, in 


V. supra. § 47, 
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substitutes; arid in the precept alluded to, an act being required, to 
operate intermediately, in completing the state of Heaven, and the son, 
severally, as the effect to be produced, and the efficient means: it is 
added “ For the sake of the funeral cake, -water and solemn rites,” 

53. The term ‘ always’ (§ 3) signifies, that in the present ease, no 
Import of the definite period is required, as in such cases, as [that 

term 4 always’ in contemplated in this passage] “ The 'barren woman, in 
Airi J s text shown, the eighth year, is to be superseded.” 

54. The funeral cake] the ‘^rfiddha* or funeral repast.—Water] 
Other terms ex- that is, the presenting water in the two united palms, 

plained. and so forth. Solemn rites] meaning, rites in honor 

of the deceased, cremation and the like. These are the cause (hetu): 

55. The reason, occasioning the adoption, is the cause. This, 
A distinct affi, from being used in the singular number, shows, that 

liation no; neccs- these ceremonies collectively, are the cause, .and not 
sary, for each exe- individually: and consequently, the meaning is, that 
qaial ceremony. there is not a distinct affiliation, severally for each : but 
one adoption only, on account of the whole: for, on default of a son, 
the faihire of the oblation of food, and other rites, is the consequence. 

50.. Accordingly, Mami says “Sages declare these 
to be substitutes ; for, the obsequies would fail (kriyS-- 
lopfit}”* Here, this part, u for, the obsequies would 
foil” is a reason, subjoined on a negative hypothesis : 
uk The meaning is,—because, if there were no substitute 
for a son, the obsequies would fail.” 

57. Or, there may be this disjunction, [of the compound term 
Another expo- ‘ kriyalop^t ; kriyS-f ] alop^t—alopftt, would then be, 
sition of it sug- the fifth or ablative case, used after the rejection, of 
ge&ted. the indeclinable past participle, formed by the affix 

* lyap ; ; The meaning is,*—for the sake of preventing a failure. 


As confirmed 
by a phrase, from 
ix text, of Maxim 
Which is ex¬ 
plained. 


ANNOTATIONS. 


the precept, enjoining the conquest of worlds by a son, the son is neither the object' 
or the agent: but the means of the act; therefore, there may be a substitute for a son, 
in virtue of this ptecept : again, the objection just made to the two precepts, first; 
suggested, does not apply to this precept. Here the ‘Prak/iqa’ or person affected by 
the point to be proved, is the son : that point, that he is an efficient means for the con¬ 
quest or attainment of Heavens ; the reason, of coarse as before; and it here, accurate* 
Iv applies to the Pakslia: that person, and the performer of the exequkl rites, being 
identical. 

55. This, from being used in the singular number..] At-ri basin bis text 4 pin- 
dpd|la knyabefoKHrapsMted, ‘ for the aake of the funeral cake, water and solemn 
rites/—Here, f hetolf (‘for the sake’) is tho fifth or ablative case singular, of ‘hetu s 
a cause. 

57 . Or there may be this disjunction, &o] In disjoining the compound term 
4 kvivfilopat/ occurring iu the text oLMnuu. (§33), kriy&+lbp&t/or krivud-alopht, may 
he obtained—Tor, by the rules of orthography : kriyiioput would be equally produced, 


Vide supra, § 32* 
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58. '‘ On Mure of the son, let tlie wife be, fee.,”* although, by 

Thonak the this and other passages, the capacity of the wife, and 


tlglt 

wife, and the feat, 
may perform obse¬ 
quies : yet, these 
r i .tea’performed 
by them, are not 
so beneficial a s 
those executed by 
a son. 


other [Heirs] also/to perform the obsequies, is declared: 
still, it mast be unquestionably affirmed, that, from 
the authority of such passages, as this (%Heaven awaits 
not one desti tute of a son”), the mansions of the happy, 
attaiiiatic by obsequies, performed by a son, are not 
acquired by such rites executed by the wife; and the 
rest. For, otherwise, the wife and other heirs, of one 
destitute of male issue, being competent to perform rites, which would 
be equally effective ; the specification, of failure [of the son], would be 
unmeaning; as an. alternative results, from such equality. 

59. Hence, for the acquisition of some particular Heaven, to bo 
Conclusion that attained by o bsequies performed by a son, the sub- 

a substitute for a stitute for a son, is indispensable. And, it is said by 
sou, is necessary Mecfiiaiithi," Jfow, as for the assigning there, the first 
for a. spiritual el- gradation to the legitimate son, that, is not productive 
^iedthatifcUi on of' any temporal effect, [but, on account of] excessive 
this s u b-J o c t spiritual benefit: to the same extent, as the legitimate 
noticed. ‘ son, can confer much benefit, the others are unable—and 

4 substitute' as generally accepted, implies a diminution of benefit,” 

60. Kriyiilopat.j The ‘kriyfi* or act, here alluded to, is from 
Interpretation “ ‘kfiyate/ what is done:—the precept [by which it 

by that autiior of is enjoined], ‘offspring, must be produced.' Let there 
the, phrase 4 kriya- be no omission (Iopa), of this. — This' precept is per- 
lopii t, a cited. emptory : in some manner, or another, it must be ac- 

AN.NOTATIONS. 

whether lepat, or -'alopafc, were subjoined to kriya :—that is in the first case, no per- 
mutafcirin of letters* would take place : and in the second, a single long k would be sub¬ 
stituted for the final loug k of kriya, and initial short, a of alopat. Accordingly, ihc 
author alter preferring that mode of construction, by which 4 lop at 1 would be read, here 
indicates the other, which would give * alopafc/—This latter, is in fact, that ado pied by 
the scholiasts of Manu. 

Used after the rejection of the indeclinable past participle formed by tic affix 
4 lyap/J The term Myap’ in the text, is used, to denote the participle, of which it is the 
grammatical affix : its first and last letters are servile. The author alludes, to an emeu- 
datory rule of Katyayami, on Pariim, 2.3-28*—the result of which, is this,—If a mode 
oi'expression, composed of an objective or accusative case, and the indeclinable parti¬ 
ciple ending in ‘ lya;p/ might have been used, but is rejected ; and the ablative or fifth 
Case be adopted ; it denotes the object to such participle.—Thus, 44 he sees from the top 
of the house (prasaddfc)” that is : "having mounted (aruhya), the top of the house, he 
sees/* Lx the same manner, the author regards the ablative case 4 alop&t/ where, the 
second mode of construing the term kriyalopat, occurring in Maiu/s text (§ 33), may 
bo preferred ; thus, 4f sages declare,-—on account*, of preventing, a failure of obse¬ 

quies (kriyalopat)that is,— 4 having intended a preventioxx, of a failure of obsequies* 
(kfiy&panx*uqeij| ; a). 

58. As an alternative result.] The rites might be indifferently performed, by the 
son, or wife and other heirs, 

60. Kriya or act, &c.] Medhalitlii, the author of a commentary on Manu, ex¬ 
plains the term kriya, occurring in this phrase, as signifying the act- of acquiring a son. 

* Oankha. The sequel is thus “ FThe performer of the funeral rites] : on her default 
the whole brother/ 1 
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complished, by the householder. Of the offspring alluded to, the real 
legitimate son is the first, in milt; should such riot be acquired, these 
descriptions of sone^that of the wife and.the .rest], must he resorted 
to.”—-Tins interpretation by that author [MedMtithij 
alone, must.be canvassed! It is said [by him Jh'that, 
the precept directing the adoption of the son given, 
and the rest, is a substitute for that directing the pro¬ 
creation of a son; or perhaps that the son given, and 
the rest, are the substitutes for a legitimate son? 


And canvassed: 
either of two 
meanings attri¬ 
buted to the au¬ 
thor; 


61. 'Of these [supposed meanings], the first is not correct: for, the 


The first shown 
to be inaccurate. 
The second also. 


substitute of an act, is forbidden, in the passage “ 
the divinity, fire, a word, an act, &o.” Neither, is t 


of 

the 


second accurate; since it would he at variance, with 
preceding passages [of the same author] ■ sucli as, “ These [the wife’s 
son, .apd the rest] cannot be substitutes, &e.” (§ 36), For, in this 

passage it is declared, there can be no substitute for a son : as a son, 
by reason of being the object to be produced, is no means of completion. 

62. Therefore,_ from the term ‘ kriya’ (in the expression ‘ kriyaio- 
Correct iuter- P&’3> the precept to produce a son cannot be inferred; 
pr elation of the but on the contrary, funeral rites alone must be un- 
;erm ‘kriya’ derstood ; on account of iirfifcy of import with the 
text of Atari, which expresses: “ For the sake of the 
litnem cake, water'and solemn rites.” It would he useless [to enlarge.] 

65. ‘ Prayatnatesff (resource)]. The affix ‘ ta?ir of the fifth ease, 
Explanation of is used to form this word, for the sake off agreeing in 
Atri’s text re- construction, with the .preceding terms «. yasmattas- 
sumod. mhb” (with some one): ainl consequently the meaning 

is, that by some one resource (or mode) whatsoever, a substitute for a 
son is to be affiliated.—And,.although in that text, any resource in ge¬ 
neral, is mentioned, still, since ‘eleven descriptions off sons have been 
ordained, eleven resources only are recognized. 


ANNOTATIONS. 


This is contrary toi the interpretation of other scholiasts, and general acceptation: ac- 
cording to which, in this ami similar passages, it bears its secondary sense "of e ebso- 
•quies* or solemn rites/ &c. • ' *. 

By tlie householder.] The Grilu or householder, is the second of the toders or 
(aii ram a], prescribed for the devout. These, are thus enumerated/in Mr/Colcbroolces 
txmalation of the Kosha of Amara Siuiia—1st. The religious student (B%hmaeh&ri) 
who has received investiture, and is unmarried.--2d. The householder; (Qxihl) or mar¬ 
ried man.—Sd. The hermit or anchoret (vanaprastha )—4th. The mendicant or aWiie 
CBIukshu), * . 

63. The meaning is, that, by some one resource, &e.] * The author presently will 
apparently forget this his interpretation of the term pravatnatas. occurring in Atri’s 
text. In beet. I, §21, he suggests, that, the same word, inY'text of CaaunakY -nay sfo- 
mfy ‘ on account of the distress of the adopter’ : vk, the want of male'issue.' "'This he 
confirms by referring to the text of Atri: thereby indicating that the trofil in question 
baa were, a similar import. V. 




BATTAKA-^M||NSA' .' SIC.; JX 

64 T Sons #many descriptions, who were made by ancient sain ts 
The son riven, cannot now be adopted by men : by reason, of their 

• • ’ r\£ rvAtirai* iVv» /> <* 



arid the real legi¬ 
timate sou, how¬ 
ever, are now only 
admitted. 


deficiency, of power, fee/' On account of tills text of 
Yrliaspati, and because, in this passage, (“There is no 
adoption, as sons, of those, other than the son given, 
and the legitimate son, &e”) Other sons, are forbidden 
by Q&aiinaka; in the kali or present age, amongst the sons howe ver, 
( who have been mentioned,] the son given, and the legitimate son only, 
are admitted, 

Tenu 4 gb#! 9 65. The term “ given” Is inclusive also, of the son 

illustrative ° of made, (krifcrima) on account of a text ofP&rtfgara, on 
others on account. the occasion of treating on the law of the kali age,'which 
ot * * text of Para- expresses, “ The son of the body, (aurasa),the son of the 
< * aici ‘ wife, also, the son given, the son made, &c ” 


T h e uiention 
the.re o f t he wife’s 
son, does not 
prove that such, 
son in its techni¬ 
cal sense may now 
exist. 


66. Nor, is it to ho argued from this, that, in the 
kali age, there may be the son. of the wife [technically 
so called] : for, such is forbidden, by the mere prohibi ¬ 
tion, against the appointment in that age, [of a wife 
to raise issue to her husband by another.] 


07. Should it be contended, that, then an option would proceed, 
Contrary argu- from the wife’s soil, being ordained, and forbidden, 
want of an adver- [by different authorities]. It is wrong, for many ob* 
^ary anticipated, jections would Tfe the consequence. 

68. Again, if it be asked, in what light then, the mention of thq 
And the men- **on, of the wife, in this passage, [must be regardedlp 
'tionofthc expres- We reply, as an epithet pf Aurasa, (the son of t^e 
ston reconciled, body).' Accordingly Maim ; says t “ Him, whom a 
has begotten on his own wedded wife, let frfrn know to be the fin^ in 
rank, as the son of his body, (Aurasft).” 

SECTION it / 

Who in to b& adiS^d'i 


1. Of these two : the rules regarding ^J 1 ® * -Cattaka,’^ adopted 
Rules regafdwg aon, are now propounded- The three pcj nts 0 n this 
the adopted won. subject, to be considered, are — w |A iA * 

Topics suggest- hnw mmlrfrAfl 2 fmrl m w* hat 


are,—who is to.' 1 " 1 ^ or)ted? 
how qualified ? and in w manner ? f 


2. As to the first of these,;, , ___ 

adoption of a sC.' /any Br&hman 


S aaimaka on the 
j'ecfc'of the first 
cited. 


or one, 


not so 


Qaauiuika has , declared; (i the 

\ . —. { tiny Brahman; i} must be made 

from amongst‘ ^ ribas’ or kinsmer ± connected l^y an 
oblation of food ; failure off! i*™ m c asapinda^ 
connected, may f , aa0 ptod: othe^nvise let.him not 


... ; ; ANNOfi/r:(ONS. 

aumber ob ^^ on8 *' 1 ' l ~ lQ urigmal • eight* occurs: a definite, for in 
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3. " From amofrgst * sapindas ”—That is,-. from . amongst such- 
Import of the kinsmea, extending to the seventh degree inclusive*. 

I e r m 4 sapipla; anc [ the term being used in its general sense, it follows 
* ffru? — from among such kinsmen ”belonging to the same 

general or a different general family (gotra). 
family. 

4. Of these, with respect to the being of the same general family,* 
Vtddha Gau- this text of Vrddjha Gautama, is an authority*--** The 

tama cited as nu- sons given, purchased, and the rest, who are adopted, 
thorify, from those of life own general family, by observance 

of form, acquire the state of lineage (gotratfi) [to the adopter]. But 
the relation of gapinda, is not included. 

5. State of lineage (gqtratS) [that is, the condition of offspring 
The term ‘ go* (santatitva); for, a passage from the K&lik# Purina 

train” used, inter- recites—■" Sons given, and the rest, though sprung 
preted. from the seed, of another, yet being duly initiated [by 

the adopter], under his own family name, become sons [of the adoptive 
parent]”—and in the Trikanda or vocabulary, of Arnara Sinha, the 
terms * son tali/ and f go tra,’ are exhibited with others, as synonyms 
signifying ' race or lineage.’ 

Stippositi on Not, by the term * gotra! is connection by 

that the term in same general family, declared* for, the declaration 
question might would be unnecessary, as that connection is obvious, 
mean connection from the affiliation, 'taking place only, from amongst 
by amily refuted, th ose of thfe general family, of the .individual himself 

7> “But the relation of sapinda is not included”—Py this, 
pport of the in the ea,ge of the affiliation, of one not being a 
clo$? tlie " sapinda/ such connection, as extending to both the 
in § k fifth and Seventh degrees, is barred. 

S: ,W5lh respect to . affiliation, of one, belonging to a different 
Anthn.J* 1 ^® goi^ial family^the following passages, severally, from 
to the adc”^ ev(51ifc and Vj*frat Maim, are authorities. “ A given 

one ol a di son, must r ievcr c ] a i m the family, and estate of his 

18 M ana &c”* * Sons given, purchased, and the 

Vrhat Matm. . rest, retain gelation of sapiiida, to the natural father, 
as extending 0 . the hith and seventh degrees:—like this, their general 
family, [which **3 also -’ iImt 0 f their adopter.” 

AmC7 nom - 

4. The text ?f Ytddha GautamA Nilakaitfha, in the Yny?diara-Mayiikha 
•:dew* At ^Ihenticit 7 V 1 tl).e text quoted;' 

5. And in tK fpu ikeinia, &e.] In frtexi, averse from the TrikAnda is cited 

at. large. „ J \ 

S. Passages senate Ily, from Manu Vrhat Manu]. The authenticity of that 
attributed to Vihat Mann ,i s denied in th ^ywahAra-Mayukha. 

* Manu 9.142. This text is sufe e( i uen dy quoted at large, v. infra. Sec, 0 § 6* 
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9. That, ‘which h&sfeeen explained,is the primary class: in cafe, 
Subordinate E® xe ^option] cannot be made from this, the author 

fclass propounded, I'^ahnaka] propounds'-a subordinate class ; ‘‘ on failur e, 
of these, an ‘asapinda/ &0” ‘ On failure of these/ 

that is of the sapnidas, or kinsmen connected by an oblation of food, a 
person, not so connected (asapinda), must be affiliated, 

10. Those not sapinclas are kinsmen beyond the seventh degree 

and persons not allied at all. And these also are of 
be sub-divided. two descriptions: those belonging to the same, and 
those belonging to a different general family. For * 
this also the passages before cited are authorities. 

11. Of what has preceded, this is the abstracted meaning.—The 
Result deduced ‘ sapinda’ belonging to the same-general family, is 

from what has the first [in rank]: on failure of him, such kinsman of 


preceded. 


a different general family. 


12, Although the " sapinda” of a different family, and a person of 
Sapixida of a the same family, but not a “ sapirula,” ate both equal 


different family 
preiVvaole to one 
of tlicsarue family, 
not a' aapiyia. 


with respect to their severally wanting a quality 
possessed by the other : still, however, by. reason of 
propinquity, the individual deriving Ins claim, from 
the connection as “ sapineja,” is preferable, to him 
claiming by family ; and lienee it is, that though of a different family, 
a “ sapinda” even, from the family of the maternal grandfather, must 
•be adopted. 

13, In every case, on default of a “ sapinda,” one not related as such, 

is to be adopted: of this description, the. kinsman 
Deduced result, allied by a libation of water (Sodaka), to the fourteenth 
continued. degree, being of the same general family, is the near¬ 

est f~-On failure of him, one not s6 allied, but of the same general, 
family, to the twenty-first degree ; and on defect of such also, one, not 
belonging to the same general family, and not related as a ‘ sapinda/. 

14. Sakulya has declared this, “ Let a regenerate man. being 


08nftmcd by 
Sakulya. 


destitute of male issue, adopt as a son, the'offspring of 


a ‘ sapindtf kinsman : or next in order, the son of one 
of the same general family (sagotra) : on defect of such, 
let him bring up one bom in a different general family.”—By the 
expression 4 sagotraf those allied by a libation of water (sodaka), and 
belonging to the same general family, are included.—Now, in this text, 
the proximity [in order], of each successively, is particularly shewn. 

15. Yasishtha, also propounds the same —should take an 
Vasishfiia also, unremote kinsman or near relation of a kinsman, 
&c” 

IS. The construction of this passage is thus* He is ammremote 
Illustration of k* nsimal b who is both a kinsman, and in a near 
the passage eikd, degree meaning, a near 4 sapintla A-^Now, propin¬ 
quity Is of two descriptions,-^-by belonging to the 
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same general family,—and by the intervention, of few degrees. • Of 
those allied by propinquity, the < sapinda/ of the same general family, 
and removed by few degrees, is the principal: on default of him, a 
< sapinda’ of the same general family, though removed by many 
degrees; on. failure of such', a sapinda belonging to a different general 
family: on defect of this latter also, “ the near relation of a kinsman,’” 
—meaning, of a 4 sapinda’ kinsman,. the near relation or ' sapinda/— 
being one allied to the individual himself, by libations of water 
(sodaka). but not his ' sapinda/ Such is the import which is. 
deduced. 

17. Relationsjwp also, there alluded to, is of two descriptions;— 
P 1 H + ,, t* o u ^ belonging to the same general family,—and by the 

coiitiuited a 10 U intervention of few degrees. The first in rank, is the 
4 sapinda’ kinsman, of such kinsmen of the man 
himself, removed by few degrees, and. belonging to the same general 
family, as that person, though not his own sapinda. On defect of 
such, the < sapinda' of his own 4 sapinda" kinsmen, being of the same 
general family, though removed by many degrees.—One connected by 
a libation of water, is intended. 

18. If a 4 sapinda’, or 4 sodaka’ relative, cannot be procured, one 
And concluded, belonging to the same general family, to the twenty- 

by shewing that first degree, must be adopted ; should none such exist, 
one neither a sa* a person of a different family, although not asapinda, 
pindft or sagotra, be adopted; for, the text of Qankha (§ 2) 

is meant, as an eX p re3seSi « or, on failure of these, an 4 a sapinda /”< 
tioii, in the last and this is indicated by Vasishtha, [who says, ) “ But 
instance. if doubt arise, let him set apart like a </hdra, one 

Qsmkha cited. whose kindred are remote/' 

Vaskhtha, 

19. He, whose kinsmen are distant, is 1 one whose kindred are 
Passage of Va- remote i* the meaning is,—one not allied by an origin 

sishOia, quoted, from the same stock, or by the relation of 4 sapinda/ 
in the preceding §, The doubt, alluded to in this passage of Vasishtha, 
expiainscL regards lineage, disposition, and so forth: it arises 

in the case, of one unconnected as a 4 sapinda/ and not sprung from 
the same general family. This is also implied in the passage, 
v otherwise let him not adopt.” (v. § 2). 

20. Although none other than such as are connected, as ' sa¬ 
in all Instances punks’ and not so, can exist : still, since by this sequel 

of adoption, the of the text, ( “ of all, and the tribes likewise, in their 
adopter, and own. classes only, not otherwise”*) those, connected 
adapted, must be as sapindas, and not so, are qualified, as being of the 
o ea?tmo class* same class; both sapimlas, and those not such, who 
do not belong to the same class, are excluded [from being adopted j. 
For, they might be inferred as a subordinate class/ by the rule of logic 
■ 'y What is not denied, is admitted/’ 


* tpAunaka quoted, v, § 74. 
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21. Accordingly, Vxdclha Gautama* forbids the participation in 
A s i 8 ordained inheritance, of one, not of the same tribe, thus,—* 
by Vtddha Gan- “ or should one of a different class be taken as a son, 
tama, in any instance, let him (the adopter) not make him 

a participator of a share, this is the doctrine of (Jaunaka” 


Due of a differ¬ 
ent class cannot 
be adopted, 

Manu indicates 
as much: whose 
expression * alike* 
in the text here 
cited, means, of 
th« same class. 


22. Hence, it is established, that one of a 
ferent class cannot be adopted as a son. 


dif-' 


23. Accordingly Mann. “ He is called a son 
given, whom his father, or mother affectionately gives, 
as a son, being alike, Alike,] that is,—of the 

same class ; for, a text of the chief of the saints (Yajna- 
valkya) expresses, “This law is propounded by me, 
in regard to sons, equally by class.’" 

24?. As for what has been said by Manu himself; 
He is called a son bought, whom a man, for the sake 
of having issue, purchases of his father, and mother : 
whether the child be like or unlike ,, J ; this must be in¬ 
terpreted, whether like, or unlike, in qualities, not in 
class. 

“ Alike not by tribe, but, by qualities suitable to the family: 
accordingly, a Kshatriya, or a person of any other 
inferior class, may be the son of a Brahman a.” As for 
this interpretation of Medhatithi, and one in the 
Kalpata.ru, “ a Qhdra even is certainly a sOn, such is 
the meaning—these both must be rejected, on ac ¬ 
count of their repugnance, both to the passage from Y&jnavalkya before 
cited, ( ( ' This law is propounded by me in regard to sons, equal by 
class”)—-and the text of f’ankha, which recites, “ [in their own] classes 
only: not otherwise .”§ 

20. “ A son self-given, and a son by a Qudra, are the six kins- 
The Cudra son, men > but not heirs.”||—The enumeration by Manu, in 
’ - ’ this passage, of the son by a Qiidra, as a substitute, 
must be explained, as meaning, that, one procreated 
by a Qtidra, on a female slave, but not born in wedlock, 
inasmuch, as he is not a principal son, is a substitute 


An apparently 
conflicting use of 
the same term, by 
that author, re 
eohoiled. 


25. 

And contrary 
interpretations by 
Medluitithi, and 
in the Kalpataru 
refuted,. 


propo u n de d by 
Manu, is one horn 
out of wedlock of 
£udra parents. 


ANNOTATIONS. 

24. As for what, &c.] The author has copied this § nearly verbatim, from the 
Mitakshar&, on inheritance.—The reader is referred to Colebrooke’a translation, chap. 
1. Sec: XI, § If>, and the note subjoined. 

25. As for the interpretation of Medhatithi.] This gloss ct Medhatithh is 
noticed by Mr Oolebrooke, in his translation of the Mifcaksbari on inheritance. Vide 
note, subjoined to ch. I. 8ec. XI. § 0. in which the text of Mann here cited in § 23, 
is quoted. 


state, 


20. By Manu in this passage.] The text, of which part is quoted, in its complete 
. is thus—“ Tt»e sbh of a youtfg woman unmarried: the son of a pregnant bride : 


* % jwi error of the author or his transcriber Vrddha Gautama, has been writ¬ 
ten for faun aka, v, infra § 32. 

t Manu 9.168. J Manu 9.17k § V, Infra, § 74. (I Manu 9. 166. 
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.Thma supported for the same. For, a text, of \f&jnavalky& expresses 
bj Y nj naval ky&. Even a son begotten, by a </&dra on a female slave, 
.may take a share by the father's, choice. But, if the father be dead, 
the brethren should make, him the partaker of the moiety of a share : 
and the one who has no brothers, . may inherit the whole property, in 
default of daughter’s sons/'* 

Conclusion that 27. Hence, the expla n a tion by Apargrka, of th e 
the term c alike’ term in question, is only correct; “ alike, being of the 
means of tlie sanie &ame tribe, &e.” Y^jnavalkya also,*—“ This Law is 
cluss; propounded by me in regard to sons, equal by clfecs.” 

28. K.ow, am ongs t near sap hula kinsmen of the same , general 
A nephew must family, a brother s son only must be affiliated : and 

bo '.tot- selected this doctrine hr recognized also, by Fiinanecvaraf 
for adoption. 

29. By the position, that,' a brother's son only 'must be affiliated/ 
He must be the ^ meant, that the son of a whole brother only, must 

son of a whole be. a#\liated. Maim declares this:—“ If one, among 

brother: as shewn brothers of the whole blood (ekajata), be possessed of 

by Mauu. male issue (putravSn), Maim pronounces, that, they all 

are fathers of the same, by means of that son/’t 

p rom the text 30. In this text, the state of brothers, as ad op * 
cited/it is argued, five fathers, being propounded, their incapacity to be 
a brother cannot the objects of adoption follows, 
be adopted. * 

And brothers of ill. Of the whole blood]. By this expression it 
!*annot a PP ears > this condition of adoptive fathers aliud- 
parent! $4 to, a ppbes to those only, begotten by the. same 

such as there al- father, on the same mother, not to such as arc born of 

luded to. a different father or mother. 

32. Brothers,] From the masculine gender being used, it results 
The masculine that brothers, and sisters also, of the whole blood, are 
gender being used not reciprocally the adoptive parents of t h e son [of any 
sisters are not in- one of them]: and this conclusion is. confirmed by the 


ANNOTATIONS. 

a son bought; a son by a twice-married woman : a son self-given, and a son by a 
<?udra, are the six kinsmen.* but not heirs,"—The author obviates the inference, which 
niisbfc be drawn from this, that a son by a fudra, woman, and consequently of the ser¬ 
vile class, may be a subsidiary son, of his natural father of a superior tribe, 

32. By the mention of two terms, ia] In the original of the text of Manu, e< of 
the whole bipod (ekajata)" is an epithet of/ brothers/ agreeing with that term, in 


* Y&jftavalkya 2. 134. ..135,. 

t Author of the- Mliaksbara, vide translation chap. I. on iuheritanc^Sectr XL § 36, 

| Mauu 9. 182; 
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eluded, in this re¬ 
ciprocal state of 
adoptive parents* 

Vfcldha Gauta¬ 
ma supports this. 

And completely, 
as the term ‘ sis¬ 
ter’s son* is ex¬ 
plained to include 

a brother’s son. 


mention of two terms [in that gender]. Viddha Gau¬ 
tama, declares the same. “ In the three superior tribes, 
a sister’s son, is nowhere [mentioned as] a son;”* 

33. The expression f sister’s sou/ is inclusive of 
the son of a brother also. Hence, this meaning is 
deduced, that, a brother’s son must not be adopted by 
a sister; for, brothers only are mentioned, to be adop¬ 
tive parents [in the text of Maim § 29]. 


34. “ ‘ Brother’ and ‘ son/ when occurring in combination, seve- 
In Mann’s text ra %> T^ith * sisters’'and ‘ daughter/ are retained ; [the 


other terms being omitted.] ”f Although, by this rule 
of grammar, [the term / brothers’] may be a compound, 
formed by the retention of one term, and omission of 
an other: and thence, the reciprocal affiliation, by a 
brother and sister, of a sister’s and brother’s son, res¬ 
pectively, might be inferred ; still, those are ‘ekajita/ 
whose jata or j£ti (kind) is the same; for, these words 
with ‘samanya/ are cited in the dictionary, as synch 
mines signifying kind or sort ;j [therefore,] since by 
f ekaj&ta/ the epithet of * brothers/ it is intimated, that, 
those [signified by that term,] are of the same kind, 
the affiliation, by brothers, who are male, of a brother’s son, and by 
sisters, who are female, of a sister’s son, would be established. The 
adoption of a brother’s son by a sister, or a sister’s son by a brother, 
could not take place, on account of the difference of their kind, in 
being male and female [respectively.] 

35. But the single expression ‘ekaplta/ once uttered, can not 
Objection, that ^ ea /* $f? meanings, namely, 4 being of the whole blood/' 


(§ 29), the epithet 
ekajata, signify¬ 
ing of one kind, 
bars the recipro¬ 
cal affiliation, by 
brothers and sis¬ 
ters, of their sons 
respectively, in¬ 
ferrible by con¬ 
struing c brothers* 
as a complex term 
standing for both. 


the term ‘ekajata* 
can not at once 
import two mean¬ 
ings over-ruled, by 
the authority of 
Vijfianec vara, who 
explains in two 


and f being of the same kind’: for, this maxim in logic, 
would be contradicted; “ A term once uttered, conveys 
a single meaning.”—Should this objection be made, it 
is wrong: for, the word c sansrishta/ occurring in the 
following passage, has been explained by Vijhane^vara, 
as signifying, a whole brother, and re-united as a eo- 


AN.N OTATION S. 


gender, rase, and number.—'These may be the two terms alluded to, or, they may be, 
‘ brothers’, and the term f one* represented in the original, by the word ‘ekali’, which 
is in the nominative case, and masculine gender, of the singular number. 

35. The word ‘ sansriska* occurring in tho following passage, &c.] The very 
obscure text, of which a portion is cited, is the following of Yajhavalkya “ A half 
brother, being again associated,, may take the succession, not a half brother, though not 
■re-united; but one united (sansrislPa), &r , &c., In his gloss on this passage,, 

* Hiis passage is a portion of ^‘aunaka’i text cited in § 74. It may belong how¬ 
ever to both authors: but h is most likely that in tlie same manner as in the preceding 
instance; the author has here erroneously substituted the name of Yiddha Gautama, 
for that of §aunaka. (V. § 21). 

f Panini 1, 2. 68, $ Dictionary of Amara, Book I chap. 1 sect. I, verse- 9. 
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cisti.nct: senses, a 
wm used in a 
text of Yajna- 
yaJJcya. 

ease likewise, 
said, , 


parcener: -.. ;. though not re-united; but oue united 
(sansrahta) [by blood, though not by co-paroenery] 

Irl'V n A 4 *v« . «•%'. 1 -*#-4 ' **...! 1 w: A T .« Lj f w ^ 


parcener i 

(sansnsht**,. ^ ^jlv/vv*, i/uvu^u awu uj ^v-j^auiouojii j 
may obtain the property, and not [exclusively] the 
son of a different mother.”* So even, in the present 
Tims, there is no inconsistency. Sufficient has been 


^ 36. The plural number is inclusive also, of the 

brothera^Vs ^ili* : two are contained in many: and the being 

eluded b j't h e * Hon °f ^ wo fathers, is shewn in the following text : <c If 
plural number, in he be son of two fathers, let him designate both, in 
which, * brothers* each distinct oblation of food,” 
is expressed. 


37- u If one”—that is, ‘if one even*] By this, where two or more 
Theforce shewn are the fathers, the author implies a fortiori, the 
more easy adoption of a son, by the others, destitute 
of the same: he does not bar, the affiliation of 
the only son of a single brother: on account of—the 
cogency of the specification of the term * one,—and 
the singular number, in the expression ‘ that son/ The 
derivative adjecti ve ‘putrav&a’ possessed of male issue, applies to him, 
of 'whom, there are, one, two, or more sons. 


of. the word ‘ one' 
Used by Maim. 

Who sanctions 
the affiliation of 
the only son, of a 
single brother. 


38 And 

The prohibition 
of the gift, i n 
adoption, o f a n 
only son, does not 
refer to the case 
proposed, the rea¬ 
son not applying. 


hence, from the sanction of the gift, of an only son even, 
in the present case, there is no room, for the applica¬ 
tion of the prohibition, (“ Let no man give or accept 
an only son, &c ”) For, since, as propounded in the 
sequel of this text, assigning the reason (“ For he is 
[destined] to continue the line of his ancestors ”f) the 
continuation, of the line of his ancestors (the father, 
and the rest), is completed, by means of a son, although 


ANNOTATIONS. 

Vi.jniuvijvarrt, the author of the Mitaksliar&, holds that the word *’ united’ (in the same 
manner as the expression ‘not re-united,*) is connected> with both its preceding, and 
following terms; and that accordingly, in one sense it, means,.. United by blood, or a 
whole brother, and in the other, (that is, taken as an epithet, of the 'son of a different 
mother,) it signifies re-united, as a co-parcener; vide Colebrooke’s translation of the 
Mitakshara ou inheritance—chap. II. Sect, IX ( 7. 9* and 10 and notes subjoined. 

37. He does not bar &e,] The author here further supports his portion, (in § 36), 
and also alluding to the prohibition, in the text below noticed, shews that Harm in his 
text (■§ 29), intimates that an only son of one brother, may be affiliated by another bro¬ 
ther ; tor, by the singular number in the expression “ that son” the case of one brother 
having a single sou even, is indicated: the term ■putravnu* applying, as well to a person 
having one sou only, as to him, who has more. 

The derivative adjective 1 putravan*]. This is designated in the original, by the 
affix ‘ matup/ by the sabjunction of which to ‘ putra/ the derivative noun, ‘ pniraval* 
in its crude state, of which, ‘putrav/m* is the inflected nominative case, is formed. Thus 
the ‘ up,’ of ‘ matup/ is redundant: and by a special rale, the ‘ m s becomes, ‘ v/ where 
the last vowel of the root, (ns in this case,) is the short 8, or a—In his iUiistnrion of 
this derivative, the author alludes to Pariiui 5. 2.94, by which rule, it is used to supply 


* Y’&jfiavalkya, 2, HC. 


t VasiblPha, 15. 3. 
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common to two brothers : it is established, that the prohibition 
question, refers to persons, other than brothers. 

39. Besides, as gift, consists in the creation of an other s property, 
A n A besides aiter the P reviou « extinction of one s own ; and this’is. 

’ * forbidden, by the text quoted;—and since, in the case 
proposed, there is no extinction of property, by making 
the son of one brother, common to both -the sense of 
the word gift, \ as applied thereto,] like the gift of a 
daughter in marriage, is figurative. 

40. Since the word 'putra/ [in ‘pttfcrav An,’ * possessed of male 
issue 1 ] in its sense of the real legitimate son, is pri¬ 
mary, it is established, that, those designated by that 
term, are sons of that description only: and conse¬ 
quently it follows, that there is no adoption, [by other 
brothers,] of the substitute for the real son, made by a 
brother. 


the application of 
the term gift, to 
the case in ques¬ 
tion, is figurative. 


T h e adopted 
sou, however, of 
one brother, may 
not be affiliated, 
by the rest. 


41. Since by the verb ‘ be’ [in the present tense,] the actual 
Adoption of existence, of the condition of possessing male issue, is 


another should 
not be omit ted in 
the case of the 
death, or die hope 
of t he birth of a 
brother’s sod. 


declared; [the author] excludes such condition, as 
past and future: and hence, the benefit, mentioned, 
in such texts, as (“ should the father see the face of a 
living son, &c.”) does not accrue to one brother, by the 
.means of the deceased son of another :~neither, in the 
expectation of an unborn son, [of a brother,] must the 
adoption of another, be omitted. 

42. Since, the brothers only, destitute of male issue, would be 
rm > rn designated by the pronoun, ‘ they’; < all’ is added* 

woSSSbJ with , % vi 7.: to t a 7 iofece], as to the 

Man.!, shew. want of relation, of the natural father, to his own 
son. 

48. As‘they’ is a compound, formed by the retention, of one 
Of ‘ they abo tem > aucl omission of others, being resolvable into the 
phrase “ he and they (dual and plural)”; at the desire 
of one, two, or more [Brothers], for male issue, the affiliation of a 
brother’s son, takes place. 

44; ' By means of that/. 1 By him even, by whom, the natural 
parent becomes the father of male issue, do all the 
tenns >< S?ea°^ L€r brothers also become so.~‘ Son’.] From the use of 
h " “ the singular number, the relation as son, of one even, 
to many, being declared; the prohibition, contained in the text, “ Let 
no man give or accept an only son” is not applicable here : as indeed, 
has been already declared. (§ 38),. 


ANNOTATIONS. 

a periphrasis, combi rung a nominative case, governing the verb *to be,* and in con¬ 
struction, with a genitive or locative rase. Tints, * Goman’—one of whim there are 
cows* ‘Brikshavan,-woody; applied to a place in which the re are trees. 
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45. And accordingly', in the KSlika-put^pa. an indication of 
Case in. point Vetr ‘ la a \ ld Bhairava, soils of Qiva, becoming both 
of Vet ala and fathers of male issue, by means of the same son, is 
Bhairava cited thus found: “ The sages said; ‘There is no saiva- 
fr .m the kiltka- tion for one destitute of male issue. This is recoorriz- 
purana ed iu the world and Vedas. Vetfla and Bhafrava 

formerly went to a mountain to perform devotion. Previous to that, 
•they were unmarried, and sons of them, are not mentioned, [as having 
been born or not born. If sons were born, 0 excellent of the 
regenerate,] we much wish to hear, the particulars concerning them.’ 
Markaudeva replied; ‘salvation is not for one destitute of male 
issue, both in the next world, and in this: O excellent saints, 
those, who are fathers of male issue, by means of their own sons, and 
those of brothers, attain heaven. Having in this world attained great 
perfection, when Vetfla and Bhairava reached the abode of the great 
deity, they were happy on the hill Kail&a. Then, Oh ! twice-born 
men, Nandi* by the order of £iva, as one consoling addressed them. 


ANNOTATIONS. 

46. Cira.1 Or the great deity is mentioned in this extract, under his names, 
‘Sankara,’ or the benefactor, and ‘Hara’or the destroyer; 

The sages said, Ac. &e.j It is to be fearedthat an instance hero occurs of literary 
fraud, too commonly practised among Hindu authors, and perhaps those of every na¬ 
tion, Where the art of printing has not reduced works of authority to an accurate arid 
unvarying standard. On collating this pretended extract from the Kdiika*pifrtvua with 
a copy of the original, it proves to be art fully mangled and fabricated, indeed w»re 
an extract authentically made from that work, it. would tend to establish the converse of 
the position in favour of which it is adduced.—The following notes will explain these 
assertions: 

And sons of them are not mentioned.] The translator has supplied fro m the K*Uka- 
pui-.um what here lollows between these marks [ ], with a view of rendering the 
passage the more intelligible. This part has been apparently omitted by the author, to 
favour the omissions below noticed. 

Both in the next world and in this,] Instead of ‘ pretyachehaeha’ thus rendered, 
m the copy ot the original kahka-purapa, consulted by the translator, ‘ nischitanch^i * 
occurs, meaning-, " and this is certain/ The circumstance of three copies of the author's 
work concurring in the former reading, deterred the translator from adopting the 
latter, which n» point ot sense, is unquestionably the preferable. a 

Attain' heaven.] A, stanza of the original immediately following here has been 
purposely omitted : H is to this effect “Oh, Brahwapaa, the'sages VetAla and Bhairava 
had Offspring bom to them. Listen illustrious saints, while I declare their progeny ” 
Is easily attained.] Here stanzas to the following effect have hfen purposely omit¬ 
ted .One destitute of male issue, beholds the hell named Pir.—iNoue can escape 
from that, either by religious austerities or devotion: Liberation from it process 
from the production of a son only. Therefore, beget ye sons on the bodies of divine 
females, your immortality has been produced, by drinking the milk of KAtyayana-f 
therefore procreate immortal sons on immortal beings -. wherefore having in any man¬ 
ner produced sons from the bodies of celestial, beings, v 0 nr welfare will quickly 
follow. * ' V J 

We will make one [son] only J The author by the substitution of one letter for 
another, has ingeniously produced a sense directly opposite, to that, of the Kalika*pu« 
r&nn. The Diittaka reads ekameva, ‘ [one] only ;* the original ‘ evameva * by 

winch tile sense wotild be, ** we will do thus even,” ‘ ' > j 


* One of the celestial attendants of if hr*, f A name of the goddess Derg a. 
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in private, in the following true and instructive speech : he said “Do 
you sons of jpiya, destitute .of male issue, exert yourselves in the pro¬ 
duction of a son. By one to whom a son is bom every wh ere sal va¬ 
tic n is easily attained.” Markarrdya continued :— * having hear ! 
these words of Nandi, they became elated in their hearts, and said to 
him : “ we will make one [son] only.” Accordingly Bhairava, at some 
time, copulated with Urvasi, a celestial nymph, and procreated on her 
a son named Suve^a. Vet£la. also affiliated him as his son: and in 
consequence, by means of this son, both attained heavenly salvation.' ” 

46, Bub must not this relation of one as son to many [brothers] 
Dilemma sag- be either produced at once, or in gradation V Not the 


jested as an ob¬ 
jection. 


first: for, there is no precept enjoining that they 
should receive in adoption at once. Nor is the other 
supposition accurate: fora boy precluded by a previous initiation, 
another initiation of the same description as the first, cannot be 
performed. 


Should this be alleged, it is wrong: for, analogous to the 
case exemplified, in the passage (“ seventeen are 
inferior and tw enty-four superior sacrifices, &e.”), the 
words tf they/ and ‘ all; being the abridged form of the 
conjunctive compound : the association of the adopting 
brothers, is meant to be declared thereby : hence the 
gift even [of a son] to several brothers associated, is 
Valid. In the same manner, as at the religious gift 
denominated ‘ iul&purusha/ the united officiating 
priests are the objects to whom it is made, and the 
receivers. 

48. VAehaspati Migra declares the same,, thus : u . since the plural 
The analogy in hutfifcr used in “ officiating priests” in this passage, 
ibis instance mdi- C Having thus prayed to the gods, let him give the 
cated by Vachas- officiating priests ornaments of gold/) the whole of them 
pati Migra. conjointly even, are the object, to whom the gift is 

made; and hence, after having placed, his spiritual preceptor's hand, 
above all, and arranged in order under it, those of the officiating priests, 
who read the Rig-veda, &c» the ornaments are to be given.” 


47. 


llefuied. 

And the con- 
elusion, that a 
nephew may be 
given, to several 
associated b r o- 
tbors, supported 
by the analogy, to 
the ‘Tulapmusha* 
gift. 


ANNOTATIONS. 


Accordingly Bhairava at some time, &c.] What follows from this part, to the 
end of the alleged extract, appears to be a fabrication. It is cited indeed in the 
Botfcaka. Cbatodr.ik&, as from the lUilika-piirana ^ but is not found in that work. On 
the contrary, it is related with much prolixity, in the Khiika-puuina, that Bhairava 
had a son Suvepa, by Urvasi: but it is hot written, that such sou, was adopted by his 
brother, who is "mentioned as having raised distinct male issue to himself. 

47. Religious gift denominated ‘TulSpunisha/] This gift (as its name denotes) is, 
where for pious or auspicious purposes, the donor presents united Brahmanas, with bis 
weight in some substance ; some years ago fidja Rajkishn, publicly gave away in 
Calcutta, iris weight in gold : instances of such pious, or rather ostentatious munifi¬ 
cence, are of course rare : though this gift in barley, vice, salt, &c. is prevalent through¬ 
out tho country.—It should be observed, that it must not be made toan individual 
firahmataa, 

■■ /a,-/:: 1 ; , v. us ' 




||IM law-books; 


There is no 
anomaly in the 
filial relation of 
one to many ; it- i3 
s up ported by 
analogy. 


Nor is even, the being sm to many [brothers], at the sotu: 
time, anomalous : for, analogous to Draupadi’s, being, 
the wife [of several brothers] by simu]ianeouA accept¬ 
ance, that relation.' of one, as son to many,, though 


In § 29, Mann 
implies that there 
must be an act of 
the adopting bro¬ 
ther to establish 
the filiation of Ms 

brother’s soa as 
his own- 


some what differing, is acknowledged; like the recog¬ 
nised state of the 4 JivyAmushyayan# 1, or son of-two 
-fathers. ' * 

50;. ^Fathers of male - issue, (TutrimUi)].. “Of 
whom, ticre is a son.”—By the verb 4 is’ (signifying 
existence) in this phrase, (into which this derivative 
adjective resolves,) since existence is declared ; and 
existence not applying to one who has not been pro¬ 
duced, an act of the adoptive fathers is implied 


ANNOTATIONS. 


49, Auaiogotta to Braup&dFs being, the wife, &c.] Draupadi was the wife of, and 
received In marriage at the same time by, Yudhistira, Sliima 8ena, Arjuna-, Naknk and 
So hade? », the live sons of Panda, a king of lndra Prasffia (Delhi), 'the following par¬ 
ticulars, relative to this ckcumsiance* are naentiaued in the Ma&bharata : Draupada, 
the father of Draupadi, was the soy ere m\ of, the Punjab country He had beard of 
the virtues of Arjuna and hia- irarivalka skill in archery ; and secretly desired him for 
his son-in-law., To promote this object, he caused to be erected a pole, on winch a 
wheel'having a hole in it, and which constantly revolved, - WAhorkontally placed. Ho 
also proclaimed a vow, that he would bestow Ins daughter to the person, whoever 
might succeed in discharging an arrow from underneath through the hole of the revolv¬ 
ing wheel, so dexterously, as on its descent, to fall through the same aperture, A par¬ 
ticular day was appointed for the trial; and he invited princes of the vicinity, and 
pei sous of all degrees, -assembled at the court of Draupada. Previous to this, Arjiina,. 
and his brothers uad became ascetics—Bhima appeared at tie place of trial, with of her 
religious mendicants and when. no one in the assembly would attempt so difficult aa 
undertaking, by the advice of his companions* brought his brother Arjuua from their 
abode in. the city-~-Atjuna advanced to the -trial and accomplished the task imposed.— 
Draupada would have fulfilled hia vow, hut the princes and others, jealous of the 
success of-cue apparently so mean, attempted with force to prevent Ms receiving tho 
prise hia skill Una wotu ^ Arjiina, however" with the assistance of Ms brother, succeeded 
1*?. carrying off Draupadi.--Having arrived at thek habitation, Arjuna addressed his 
mother, who was reclined with her face covered, that “he had brought something/*-— 
To this the mother (her race skill covered) replied, by directing Mm, to divide it, what¬ 
ever it. was, equally with hi^ brothers ; and afterwards, when aware of the object, to* 
which her son alluded, would not refract her injunction.—-lu the meantime, with the- 
advice of Draupada, hia priest repaired to the abode of the brethren, and secretly listen¬ 
ing to their conversation,, discovered, who they were : with this iafonnation^ he returned 
to Ms master, who the; next morning invited the whole family to his palace, for the pur¬ 
pose of solemnising the nuptials of bk daughter, and Arjuua, They attended with 
Dnuipadi.—The preparations were commenced, and when the king formally proffered 
his daughter in marriage to Arjuua, he explained tho» nature of his mother’s command : 
and that Ivc would not espouse hety except in conjunction; with his brothers. Tin; king 
reluctantly consented; and Bcaupadi was received in luanragc, at the same time, by the 
aye brothers. 

50* This p3*r?m into which this derivative adjective rosplves-]; The Sanskrit 
reader will perceive that a literal version, here, has not, and indeed could not welihave 
been given, c PutrihaKT cited from Mami’s text (§ 29) is the nominative case plural,, 
of the derivative, formed by the affix 4 in.* This k used in the same sense, as that 
formed by the affix' mat up/ already noticed iu jj 57 and note subjoined, and is con¬ 
sequently illustrated by the same periphrasis which Nanda H&udita, according! vdutvo- 
duces. v/Paaini 5, 2. i 15. 
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This is nidi,cat- 
«3 by Atn. 

V &gfoh$a. 
And yaxdnakha. 


And accordingly AtdL * By a man, destitute of a son only, 
must a substitute for the same, be made, &c ”—Vasish- 
tha also: “ A person bemgaboui to adopt a son, should 
take an unremote kinsman, or the near relation of a 
kinsman, having con vened his kindred, and announced 
his intention to the king, and having offered a burnt 
offering, with recitation of the holy words, in the mid¬ 
dle of his dwelling.” Likewise (/aimakha: “ Having 
advanced before the giver, let him thus cause, to be asked-, < Give this 
son-/ &e” 

A term vised by 32. u Cause to be asked,”] Here, by the causa! 

whom is explaid- form of the verb being used, it is meant •:—‘ Let him 
ed. ask, through a Brfihinana employed for that purpose/ 

53, And consequently, tire position that, the son of a brother 

though unadopted, bears filial rela tion to his paternal 
The contrary unc le, on account of this text of Vrifoit ParSsara, 
doctrine refuted. ( <c Let the nephew of a paternal uneie, destitute of 

male issue, be his son: lie only should perform his obsequies, of the 
funeral repast, and oblations of food, and of water,”) is refuted. For, 
without an act of the adoptive parent, filiation, as his son, is not 
accomplished. 

54. It must not be argued that in the cases of the son of hidden 
origin and the son self-given, there is no act of an 
agent, las adopter]; because, in these passages,— 
'(“ one secretly bom in the house, is cqil^idierod a son 
of hidden origin/’—“ Self-given, meaning, given by 
himself”) no such act is mentioned, for, i t is inferred, 
as otherwise, the consecution of an effect, to an act, 


An act of the 
adoptive lather* 
is implied in the 
cases of the sons 
of hidden origin, 
aud self-given. 


would not be attained. 


Were Mann, and 
Pai'Hsara (§ 29 and 
§ 53)1 iter ally con¬ 
strued ; d would 
follow, there were 
thirteen sons. 


55. Therefore, the text of Mann, and Vfhafc 
Par&sara (§ 29 and 5 3) are not pertinent, to the extent 
of their verbal import; for; thirteen descriptions of 
sons would be the consequence. 


Which would 56. Nor would thus, what was intended result: 

bo at variance for the enumeration of twelve, in this text, would be 
withtlieenumera- contradicted: ( * of the twelve sons of men, whom 
tion of twelve, by Mann, sprung from the self-existent, lias named : six 
are kinsmen and heirs; six not heirs, but kinsmen 


57. But, 

Opponents ar¬ 
gument that Such 
contradiction, k 
no objection: as 
the enumeration 
of sons is, various¬ 
ly specified by a 
text of law. 


may not this contradiction of number be admitted on 
account of the passages below cited ? Firstly; A. dif¬ 
ferent text of law : f< The legitimate son, the appointed 
daughter, the son begotten, on another’s wife, the son 
of the wife, the son of an appointed daughter, the son 
of a twice-married woman, the damsels son, the son 
received with a pregnant bride, the son of hidden 
origin, the ^on’given, the son. purchased, the son self- 


* Manu, 9.158. 
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'given,. the son .made, the deserted mp, and the one bom on a woman 
of unknown caste,—are the fifteen sons of a man” 
V'xihaspatL Secondly : A text of Vrihaspafi: a Of the thirteen sons*. 

eniunerated in their order by Ma.ua, the legitimate 
son, and appointed daughter, are the cause or lineage.” Thirdly . A 
M text [of Mann]: “ Sages declare these eleven sons, (the 

son of the wife, and the rest,} as specified, to the sub¬ 
stitutes for the real legitimate son, for the obsequies would tail/—And 
Tyi amx lastly : A text also of Mann, which declares : “ The son 

of the body, and, the son of the wile, may succeed to 
the paternal estate : but, the ten other sons, can only succeed in order, 
to the family duties, and to their share of the inheritance.”* 

&8. Should it be thus argued, by an opponent, we reply,—True I 
It is established, that there is no contradiction of the 
^ His argument number twelve : for, the several enumerations in each 
authority, are consistent; since in some, particular 
sons are implied, and in others, expressed. 

The gradation 59. And moreover, the assigning in the follow- 
oMhe nephew,^as iug text, the fifth place, in the order of succession to 
the estate of one, who died without male issue, would 
be contradicted: “ The #ife, and the daughters, also: 
both parents, brothers likewise, and their sohs.”t 

60. The exposition of this, is thus. If the brother’s soil; though 
That is, if the unadopted, bear filial relation [to his uncle]; the enu¬ 
merating the brother’s son, on account of his wanting 
such relation, in the fifth place, in the order of succes ¬ 
sion^ to one dying without male issue, would be con ¬ 
tradicted. The, same also must be understood, in res¬ 
pect to the right in gradation, to perform the obsequies, 
as declared, in this, and other texts. c ‘ The son, the sou 
of a son, the son of a grandson : like these, the offspring 
of a brother* or, that of a Sapinda also, are born, Oh 
king! capable of performing obsequies.”]: 
b.1. But, is it not deducing a false conclusion, to argue a want of 
But Visbnu.de- filial relation from not performing the obsequies and 
succeeding to the estate ; for, the sdn of an uimmmed, 
daughter, and the rest, notwithstanding their filiation, 
are shown by Vishnu, in this text, to be incompetent 
to perform obsequies or succeed to the estate. “ Ex¬ 
ceptionable sons, as the son of an unmarried daughter, 
a son of concealed origin, one received with a preg ¬ 
nant bride, and a son of a twice-married woman, share 
neither, the funeral oblation, nor the estate.”jj So also, notwithstand¬ 
ing participation in the obsequies and estate, maybe wanting, the 
filial relation of the brother’s son, though unadopted, may be admitted 
without objection. 

* Mam?, 9. 165. f Y&jnavalkya, 2. 136. f Vishpu-pniiwa; 

II This text is inauthentic ; vide note to Coleb):ooke/s translat ion of the Mifcaksbara, 
Chap, L fcectw XI § 21, 


fifth, in the order 
of inheritance, 
would be contra- 
diclerl 


brother’s son 
though unadopt¬ 
ed, wore sou to 
his uncle. 

A similar objec¬ 
tion would apply 
to the order of 
performing ob¬ 
sequies. 


dares the incom¬ 
petence of certain 
descriptions of 
' sons, to perform 
obsequies or suc¬ 
ceed to the estate, 
although 
related. 






texts ol' 

YajHvalkys. 
And Atri. 


63. 

Of whose text, 
it citniiot be said, 
that it refers to 
one other than a 
brother’s son. 


ItATT-AE'A-MtMA'NSA'. SEC. U. 

62. Should tliis be objectedit. is erroneous. Participation in 
... , the obsequies and estate has been declared to he the 

opponShuaded result of filial relation, in this passage (“ Among these, 
on this' eircuni- the next in order is heir, and presents the funeral 
stance over-ruled oblations, on failure of the preceding”) ;* for, other- 
by reference to w | se> ] ; ^ e impotent person and the rest, one, who 
textsot merely bore- the semblance of being a son, would be 

of no use; and in this text, (“ By a man destitute of 
a son only, must the substitute for the same, always 
he adopted, &c,”) an imperative mode of expression, being used, the 
filial relation of one unadopted, cannot exist. 

Nor must it he affi rmed that the injunction, in question re¬ 
gards those other than the brother’s son : for there is 
no proof of such partial application; and on the other 
hand, it would he at variance with the instance of fcho 
adoption by Vefcala of the son of [his brother] Bhai- 
rava, contained in the portion [of the. extract from 
the Kdlika-purSua, before quoted] commencing, “ We will make one 
son only,” and ending “ Yetdla also affiliated him, as his son.” 

besides if the 64. Moreover, in the case, where, of ten whole 

filiation of a ne- brothers, five have each ten sons, and five are wholly 
t fl ?'tir v destitute of male issue, it would follow, that, the five 
where 1 of several brothers destitute of male issue, would have each fifty 
brothers, some sous; and it would also result, that the fifty sons 
not sons, and would severally have ten fathers: thus, there would 

S h#d claVv b ° a absurdit ^ 

quence would re¬ 
sult. 

65. ]Sior ; 'would an intended consequence thus tfesulfc,: for, in' the 
passage, (“ a substitute for a son must be .adopted”) 

, , C ' a ¥ ofc unity, ascribed to the object to be adopted, is of definite 

bo iuknued. import: and the singular number, used in the follow¬ 
ing passage to express severally both the male issue and the father of 
the same, would be contradicted. ’ “If one among brothers of the 
whole blood be possessed of male issue, Manu pronounces that they 
all are fathers of the same, by means of that son” 

,, ANNOTATIONS, 

62. Amongst these, &cfj The text of Y^navaikya, of which the initial pad only* is 
here cited, is' completed from the translation of the Alitakshara on inheritance, (v. Uole- 
brooke’fij translation, C¥. L Sect. XL § $1). The passage quoted in the last paragraph, as 
from Vishnu, which is cited in § 27 of the Section noticed, is explained, as merely barring 
the right of the exceptionable sous in question, to v fourth share, legitimate issue exist¬ 
ing ; cud as not affecting the text of Yapavalkya, hero alluded ,o, by which any descrip¬ 
tion of son whatever, on default of legitimate issue, may inherit the whole patrimony. 

Impotent person and the rest J .Meaning the outcast©, and his issue, one lame 
and the others, who are excluded from inheritance. 

An imperative mode of expression being usetl.j. ' Vidhiprayatyaya’ or an affix 
of injunction, are the terms of tho original thus rendered; by these, the injunctive 
future participle r XartaVya* (must be adopted) used by Atri, is designated, 

* tajfiayalkya* 
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66. Neither miu;fc it be alleged that because the plurality of 

brothers sons is mentioned in this passage, (“those 
to the Srary who are fliers of male issue, by means of her own 
^umot be dra m sons, and those of brothers, are completely savM”*) 
from the mention, many brother’s sons, even though unadopted, may be 
in a passage notic- sons of one person : for, from occurring in respectful 

mJm inthc T d T°\ 6XP T i0 . n ’ iR by tt W tatioQ > 

plural. the piuraJ. number is used, it has an indefinite import: 

also, the injunctive precept proposed, being accom¬ 
plished in our opinion, by means of one only, the propounding many 
would he contrary to sense and law. 

67. Hence it is a settled point, that amongst near “sapimia” kins- 
Conclusion that men of the same general family, a brother's son only 

of kinsmen, the must be affiliated: and therefore, by being adopted 
i!»\ dobrothers son, .and other kinsmen,] are first in 
iU These P only in- P&rttgating in the estate and funeral oblations: but, 
h$vk oat of or- Dot being adopted, they hold their respective places 
tier from adop- [in the order of heirs], 

tion. ' ‘ . 

The text of Vish- 6)8, The text, too, of Vishnu, (§ 61) refers to 

irarecoiicilcdwit.il- where, any son prior in the order of enumeration, may 
cut contradiction. c;xist. Thus there is no contradiction whatever. 

69. But, this being the case: the filial relation of one unadopted, 
Objection, that ® clared the following text also, would not subsist, 

iu the same mail “ If among all the wives of the same husband, one 
ner, as in the case bring forth a male child, Mann has declared them all, 
of the brother’s by means of that child, to be mothers of male issue/’"f* 
ktion^of ^the iin this would not be an intended consequence; for, it 

adopted son^of 1 a would be contrary to custom, and at variance with the 
rival wife, to his appellation, of mother, occasioned merely by being the 
step-mother, .as wife of the father, as expressed in this passage. “ The 

declared by Manu, wives of the father, are all mothers?’ 
would not exist. 

70. Should this be objected, it is wrong: for the son of it rival 
Overruled. wife, originating immediately from portions of the 

husband, may, though unadopted, bear the relation of 
son [to another wife,] and the text [of Manu] intends a restriction, [as 
to substitutes, not so circumstanced] as has already been declared:]; 


ANNOTATIONS. 

66. Also the injunctive precept proposed.] That enjoining the necessity of 
adoption as conveyed in Atri’s text. 

70. And the text [of Manu,] intends ft restriction, <%e, Ac.] The author’s doctrine, 
advanced in Scot. I § 34, is, that, any one connected to the husband and wife, by con¬ 
taining portions of either, may of right be ft substitute ; and that, the text of Manu, 

* From the extract from the K&iikftpumna before cite t v. supra. § 45. 
f Manu, 9 183, 1 Vide supra, Sect. I. § 34. 
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But binco the .brother’s, son, is not connected, by containing portions of 
either the husband or wife even, he does not unadopted, bear filial 
relation. 

71. “If there are several brothers, the sons of one man bv the 
"The anUc^y de- same m °ther. t on a son being born to one even of them, 

Glared by VAlias- 
pati, beuveen the 
cases of the bro¬ 
ther’s son, and 
that of the rival 
wife, consistently 
explained; so as 
not to affect 


all of them are declared to be fathers of male issue. 
The same rule is also ordained in respect to many 
wives of the same person : if one brings forth a son, he 
is the presenter of the funeral cake to the whole.” As 
for the application by analogy of the rule regarding 
the brother's son, to that of the rival wife, declared by 
Vxihaspati, in this text: that is propounded as mean- 
tiib doctrine ad* ing, [the son of the rival wife] to be a subsidiary son, 
vanned. hot as intending his affiliation : for, his filial relation 

[to his step-mother] is established from his proceeding from portions of 
her husband. Also, she being a substitute, being established, from 
proceeding partially from portions [of the pair]; the text [of Maim] 
intends a restriction, [as to substitutes, not so circumstanced,] as 
already has been declared. 

72. Either portion [of the passage from Yxhaspaii,] lias been 

n f made clear, by .Devasv&im, in this text. In both, even, 
, con pt is meant, that,] another substitute, must nor be 

adopted.” —And this text is thus interpreted in the 
ChaudrikA—“ 4 In both, even—in the two texts .com¬ 
mencing, (“ If there are several brothers, the sons.of one 
man, &c.”) [it is meant that,] the son of a brother, and that of a ri val 
wife, being any how capable of being substitutes, another must not be 
adopted, as a substitute.” 

73. Vijfianeqvara also thus explains the text of ManuJ§ 29): 

Vijiku^vara’s $fhis text] is intended to forbid the adoption of others 

exposition of Ma- If a brother’s son can possibly be adopted: It-is not 
mi's text. ($ :2$.) intended to declare him son of his uncle: for that is 
inconsistent with the subsequent text: “ Brothers likewise, and their 
sons, &c. Mb’’* 

74. If no brother’s son exist, another even, being the nearest 


• W0M . 

The Chan&rika 
where his text is 
explained cited. 


On default of 
the nephew, the 
nearest relative 

must be adopted • 

ns intimated by 

£aunakha. 


relative, according to the mode mentioned [must be 
adopted.] Conformably Qaunakha [ephtinuesjt. <f Of 
Kshatriyas, in their own class positively: and [on 
default of a sapipda kinsmen] even in the general 
family, following in the same primitive spiritual guide 
(Guru): of Vaiqyas, from amongst those of the Vaicya 


ANNOTATIONS. 

specifying substitutes, is restrictive only, in respect to those not so connected ^accord¬ 
ingly, he here introduces the same .obscure sentence, intending that effect, with a view 
of aaticipatbg any objection,.as to the son of the rival wife, being a suosiuiary sen, 
grounded on his not being enumerated by Mann, 

* V, Mit&ksbnra on inheritance. Colebrooke’a translation, Ch. 1. Sect. X L § 30. 
f This passage from fams&ka, is the continuation of that cited in § 2* 
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class (Vahjya-jateshu ; of i^&dras, from amongst those”of the Q^dhi 
class. Of all, and the tribes likewise, [in their own] classes only: and 
not otherwise. But a daughter’s sob, and a sister’s son, are affiliated 
by Qfidras. For the three superior tribes, a sister’s son, is no where 
[mentioned as] a son/’ 

Though 4 class’ is 75, “ In their own class.” In the Kshatriya tribe. 

Notwithstanding 4 class’ (jSfci) , being used in its general 
pinquUy^a ooii- senSe > propinquity as before, here likewise, constitutes 
«h ion, oy reason a restrictive condi tion; on account of the text of Vasish- 
of the text Vasish- tha: “ a person being about to adopt a sort, should 
lha. take an unremote kinsman, 

76. On default of a sapinda kinsmen, “and even in the general 
family, following the same primitive spiritual guide.—” 
! mpoH „ °l } h A 'Since thev e are no distinct andpeculiar general families, 
even irT the gene- ^ ie [pHmeval] Kshatriyas ; the primitive spiritual 
ml family, &c.” guide is mentioned, [to particularize the class, from 
shown, which, the adoption is' to be made.] 

From which it 77. Accordingly, an account of his more remote 
appears, on defect connection, on failure of the “ sapinda” kinsman, one, 
or a f sapinda,’ one belonging to the same general family, is ordained. In 
oi the same gem> respect to him also, the clause “ In their o wn class, &c ” 
dained 3 -to whoro” * s fik ew * se applicable ; on account of the conclusion, of 
Ike condition of the passage u of all, &c/’ And hence a near or distant 
equality of class, relation of a different class is precluded [from being 
equally applies. adopted. 

78. 4 Vai 9 ya-jSteshu’] this must be rendered,:—from amongst 
faunaka’s terms those of the Vai<jya class,—as if, ‘j^tishu’ had been 

Vaicya-jateshu, used : for 4 j3ta’ or f jati [of which the words are seve- 
ex plained. ral inflexions, are recited in the dictionary, as sync- 

trims, signifying, 4 class or sort.’ 

79. Here also, although the specification is general, propinqui ty 
In resect to as before, constitutes a restrictive rule. The clause too, 

the' Vaifya,' the (‘" and even in the general family, following the same 
condition 0 / pro - primitive spiritual guide,”) is here likewise understood ; 
pinquity, and the on account of the text, commencing “[He specifies] the 

ANNOTATIONS. 

76. Since there are no distinct and peculiar general families of the [primeval] 
[Kshatriyas]. The general families of Kshatriyas and Vaigyas, are distinguished by the 
primitive saint, or patriarch hereditarily acknowledged, in, the family. This is not the 
case with Bdhmanas, The gotra, or general family of whom, is determined by lineal 
descent, from some particular saint. Qudras again are all supposed to belong to the 
gotra of Kcioyapa, the common progenitor of the lour tribes. 

78, Yaiqyaqatesivu.] These ierms occurring in.the original, might abo be ren¬ 
dered 4 amongst those sprung from a Vaiqya */ accordingly,.it is here the object of the 
author, to restrict them, to their other construction, via., 44 hi Va%a classes,” which, 
he prefers. The Sanskrit reader will observe, that; a literal translation has not, [been] 
nor could not well be attempted here. 

79. The text commencing, &c.] Not having met with this text in its complete 
state, the Translator offers . with diffidence, the mode, in which, tbe initial words, of the 
original, are rendered* These occur in the Md&ksbani, where they are cited, under the 
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.■who are adopted from those oft is oWn 


It is equally the case, iri this instance also, ‘hat, on default of a 
f sapid da’ kinsman, one of the .general family, following the same pri ¬ 
mitive spiritual guide, [is to be adopted.] 



wic leguni- * n ' • M ' \ . . ' J 

iusr tut* g<* n c* al tollowmg the same primitive spiritual guide/ ) does 
famiiy of the same not here apply: since, [amongst Qftdras] a general ik- 
Gviru, does not miiv. distinguished bv following the same nrrmrtivA 



the selection is to 
he made. 

81. The same is declared in the Br^him-purana . —“ In fact, for 
The same is QAdfas, gaining their livelihood by servitude Jiving on 

mtimkted in the another's bread, whose bodies depend, on ‘another, there 
Br/tisma-purana. i s not a son, from any order whatever, [but their own 
tribe]: because a slave only is produced from a male slave and a 
female slave/" 

82, On account of the superiority of those of- the three first 
From which die tribes, and of those bom in their direct order; and of 

import, of the text. the. inferiority, of those born in Hie inverse order,, a son. 
.% cited h-explained cannot be adopted, from any order - whatever, [by Ma¬ 
dras, but their own tribe]. A Qtidra only, therefore, mast be affiliated; 
for a slave Is produced from slave parents. 

Objection, that 88. But the three sentences regarding the c Ksha- 
nebf^ °"of *' r b' as> aI1 ^ ^he r cst, (§ 74) should not have been pro- 
K * h a t rfy a s° J pounded; because their import is obtained from the 
should n t have passage preceding (v § 2): and even if propounded, 
been propounded, there is tautology in the part commencing “ofall, &c,” 


84. This if objected, is wrong; because by the -terms f Kshatriya’' 


and the rest, the inclusion of the MYirdlutvasikta and 
other mixed classes regulated by Hie, same rules as the 

» * i r- . jo * 1 1 


: Refuted. 


Kshatriya.and the rest,is meant: for, a text of yaiikha expresses::— 



ntpieed in die ijattaka.Oiiaadiik^. where the additional word ‘ probrinitb “ He 
specifies” occurs, 

* Vnddba Gautama, vide supra, § 4* In the original, those cited, are die initial 
words of the text. 
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(< one, procreated,—on a female Kslmtriya by a Br$hin&n&, Is a K.sha- 
iriya even : on a Vai$ya woman, by a Ssliatriya, is a Yai<jya even ; by 
a on a female Cfidra, is even a Qtidra” 


The phrase 4 m 
their ova class’ 
‘i 1) e w 3 t h a t, a 
JVl^ird h as ikf a;o r 
one of Miy mixed 
class, may not be 
adopted by c> n e 
of the tribe with 
which he ranks. 


85. * In their own class/ This is to shew that, 
though the same rules apply to the ‘ Mtirdhav^sikta/ 
and other mixed classes, as to the Kshatriya and the 
rest; still those do not become sons to a Kshatriya, and 
the rest, on account of the indication, of direct order, 
in this text. Three wives in the direct order of the 
tribes, &c. &c/ J 


8G, Nor,is there any tautology in this sentence/ 41 ' of all, feci for 
T he sentence this- part of the text: “ of. all, &a” by reciting a restric- 
* of ah, &c/ is per- tion, as to their own classes, in respect to the tribes, 
* iT ' ,ent * and those born in the direct order of the satjje, is per¬ 

tinent, in indicating, that, that does not apply to those, born in the 
inverse order, • * 

't-. &*+ 


* Of al l 5 is used, 
to include those 
horn in the direct 
order of the mb i sy 
who w o u 1 d not 
b! her wise be in- 
eluded by the 
term c all/ 

1 1 is not a n 
epithet of tribes. 


87. The expression 4 of all* in it plies in fact tlibu 
From the cogency in the specification of the word 
4 tribes;’ the restriction to their own class, would apply 
to the tribes only': not to those, born in their direct 
order. To include these the word 4 all is used. • Sow, 
they are included, because they are regulated by the 
same rules, as the tribes. .Nor is this term, an 


of tribes; for the conjunction, ‘and 7 would ^ insigni¬ 
ficant. ^ '/ / ; 


88. And therefore, the restriction is,—‘of the tribes, and those 
n . born in the direct order of the same, in [their own] 

Con elusion. ^ classes only/ c Not otherwise'—meaning—not amongst 
others, borii in the inverse order of the tribes. 


ANNOTATIONS. ' 

85. On account of.the indication of direct order in this text] The text, of which 
the initial words only are cited, is the following of Yajmvalkya. Three wives in. the 
direct order of the; "tribes, two, and one, are, for a ihiit.mana, Kshatriya and Taipya 
x& peri ively. Tor one born a (jTidra, a woman of his own tribe/* The argument of tW 
'vuihor, here used, requires illustration. A son begotten by u, man of superior tribe, on 
'» woman of iafenor tribe, is of his mother’s class, and technically culled * anupurvaW 
ivrirl ^anuioimijii / -that is,--one of a mixed class, born in the direct order of the tribes. 
%oh issue is oi several descriptions. Tor instance, the Mvrdhavasikfca or offspring of 
parents of the .Br&hmana and KJhatriya tribes. Though considered however, as of his 
mother’s tribe, such sou, vnay not be adopted by a Kshatriya. It is a maxim, that a 
xnan, must only affiliate, one of ins owp class, of whom lie might have been the natural 
father, jtfow fhe Mtirdhavasikta., is born in the direct order of the tribes; bring the 
issue of i<heuuioif of a Br/ihmaoa, with a female Kshatriya; and not that of a Kshatriya, 
with a female Brahmana, which could ;uofc take place y as it would be in the inverse 
order of the tribes* 





8,9. Biii wliy should not this part, [commencing f of all, fee/]* be 
Objection that considered, us an exception to the rule, as to propitia 
iW ph t eommtmc* qui'fcy, inferred from the preceding passage [in § 2] i 
‘tig * of air may Should it be replied, because, it would be repugnant to 
Spho‘i tothe the text of Vasisli^ha ( (< a person being about to adopt, 
pri'ceduig part. ■ ^ ie argument is wrong; for, the result, deduced., 

from that text, is, that, it is identical in its import, 
with the passage [in question,] regarding Brahman as. 

90. Such objection, if made, is inaccurate : for, were die passage 
Kefaied. in question, such exception; the rule, founded on ancient 

practice, which makes, propinquity .as recognised by 
popular acceptation and in holy writ, a condition, would be contradict¬ 
ed : no advautage would result: it would be repugnant to the context: 
and lastly were an exception, as to propinquity in the general, meant 
even, by this passage, the exception as to particular relationship, con¬ 
veyed in this part of the text, ( c But a daughter’s son, and a sister s 
eon, fee.’) would bo inconsistent. Therefore, the interpretation only, as 
given, is pertinent. 

The daughter's , , :Tkis P arfc of text, ( f< but a daugh ter’s son, 

son, and sister’s ■&&”); propounds an exception, as to those of the thren 
sob, are excepted, .first tribes, with respect to the daughter’s son, and sis- 
from the t It r e e tor’s son, inferred from the mention of .propinquity in. 
tirst trita by the tifo general. 


This construe« „ 92. Since, (the particle 4 but,’having an exclusive 

tio n elucidated' import,) a restriction ‘ by Q&dras only/ is conveyed; 
lids supported to those of the three first tribes are excluded, On this 
by the part sub- point the author subjoins a reason: “For the three 
joined as a reasou, * Iiperio r tribes, &c. &a" 

9D. Since the filial relation of a sister’s son to one of the:three 
first tribes, is not exhibited in any authority what- 
Conclusion, ever, the passage is relative only to Qfrdras, This is. 
the meaning of the whole. 

‘ Sisf m ’s son 5 is . 9 k The expression, f a sister’s son’ is of indefinite 

used, in the vvi- import, in the [part subjoined as a] reason ; for, [ot her- 
SfcTwhiC U tt at w * se ] W would follow, that it were therein an unraean- 
term, or ^dauglv * n g term : or were it of definite import, one portion 
tvr’s son/ in the [of the , preceding sentence, vik * A da ighterVsoa’] 
preceding sen- would be void of sense. 


t ANNOTATIONS. 

04. It would follow that it wore therein an uunfieaiimg term.'] Literally epithet' 
for, in the original of the passage of ^'aun^ka., ahiuifal toy the single derivative word 
s bluigine van 5 (sister’s son,) may .be construed as m t'llUiei < f iMitali 5 (eon ) there occur- 
ring. The idiom of the • English tagnag* requires that these terms should be disjoined 
?.n the translation ; that is, that SSutalv 5 should be construed by itself, a .3 the predicate 




An argument 
viml to sI k> w that 
tbedaughieTson 
iovl that if th« 
si'ator, refer to 
{prdra? nnlyvTden- 
tical w'idr that 
applied in p, paral¬ 
lel case. 
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95. The daughter’s son, an$ tfefct of the sirtfer, 
refer tc> the Qtidra tribe: for, ill no other authority, do 
they relate to those of the three first tribes; an argu¬ 
ment, the same as that, used in the question, as to 
drinking’ spirits, and so forth. Hence, it is not ac¬ 
curate that these two refer to those of the three first 
tribes. 


Objection that, 
by a literal con- 
strucuon, the sis¬ 
ter’s son, and not 
the daughter’s, is 
exec pud to the 
three tribes, 

Overruled; as 
the text would be. 
split, and an 
option of the 
dart gh tor’s son, 
accrue to those 
tribes. 


96. Next It may be alleged, that, both passages 
by beitif construed in a literal manner only, ary de¬ 
monstrative of their several subjects, but not so by 
being construed from inference. Consequently, it is 
the sister’s. Bon alone, that does not refer to the three 
, tribes: not the daughters son. 


97. This is also wrong : for a splitting of the 
text would result; and an option to those of the three 
first-tribes, in respect to the daughter’s son, follow : 
since by being an unremote kinsman, he would be 
inferred [as eligible] and interdicted [as such] by the 
restriction to t^tidras only. 

93. Or thus. By the restriction to Qudras only, a prohibition 
T)) ft same op- o.f the daughter’s son, in respect to those of the three 
lion otherwise du- first tribes, would be established. And by the. res trie- 
c * u ' cec *’ tion that a. sister’s sort only may not be [adopted] 

by those of the three first tribes, a, sanction of the daughter’s son 
would be obtained. Thus there would be an option. 

99. Besides, if [the two passages in question,] are to be construed 
If a literal mode 
of construction be 
ad. pdd : in tHe 
■first fringe, there 
j.MUsfc be a* restric¬ 
tion, as to the 

object or -a^ent; ns 
here iilusirated. 


with, reference merely to their verbal import, in the 
first passage, there would be either a restriction [as to 
the object of adoption], or one in respect to the agent 
(parisank’hya). In what does the one, and in what 
the other consist? * By 'Q&dras, a daughter’s son and 
a sister’s son only [may be adopted]’.—This is a re¬ 
striction [as to the object; required,] because.' [other- 
wise,] the daughter’s son, and the other, would be inferrible, from one 
portion [of the general text],—and every relative commencing with 
the brother’s son. from another. ‘By. Qtidras only, a daughter’s son, 
and a sister’s .son (may be adopted]/ This is a restriction in respect 
to the agent; [which would be required,] as the daughter’s sou, and 
the other might be inferred [as eligible], to the four tribes collectively. 


ANNOTATIONS. 


95. In the question ns to drinking spirits, mid so forth.] The drinking spirits 
is declared lawful for But not so by any authority, for those of the three first 

hibea, Therefore it is argued that these are meant to be excluded. 






' sec. it 


569 


1If .restriction, as to the object of adoption, bo meant, then 
If the-, first many there would be, a contravention of the whole law 
objections would ordaining the brothers son and the rest, [as eligible 
l - r ’; ( for adoptionj[.: the word f class’ in this passage (" of all, 

and the tribes, likewise in [their own] classes only : and not. otherwise”) 
as signifying the daughter’s son arid the sister’s son, would be contract¬ 
ed in its import ; and it would follow, where no daughter's son, or 
sister's son existed, the affiliation of a son could not take place. 

lOJL But, supposing a restriction in respect to those who may 
So also. the agents, meant; then, by the mere restriction to 

.It’the second. Cd^lras only, the interdiction of the sons in question, 
the three first tribes, being conclusively established, it. 
would follow that the passage commencing, for the three superior 
tribes, fee.”) as again prohibiting the same, were unmeaning. 

102. Therefore, by a construction deduced from inference only, is 
Conclusion, the interpretation of the- two passages correct. And 
that the mode of 
construction, of 
the two passages, 
in question, must- 
be, from mierencc 
only. 


moreover, a verbal construction founded *&n revealed 
law, is more vexatious, than a construction deduced by 
the help of inference, and grounded on reasoning : and 
revealed law, being taken (as the basis of the construc¬ 


tion], two revelations must be assumed Now ratioci¬ 
nation being the ground-work, this would not, be the 
case. Therefore, the apparent reason presenting itself, is the demonstra¬ 
tive means. 

103.. Although there is another reading,—“ The daughter’s son, 
Another rend- aT |dbhe sister’s son, are declared to be sons of £fidras”* : 
ing of the first of still, | both] are identical in their import, since the 
passage, commencing,— u For the three superior 
tribes, fee.”—is introduced, to manifest, that a re¬ 
striction even, is intended, for obviating a doubt, 
whether, “ of Cudras only”-—or “ of Qudras also/ — 
were meant. 


passages no¬ 
ticed : w h i c h 
equally admits of 
a restriction being 
meant,, 


ANNOTATIONS. 

102. And moreover a verbal construction founded on revealed law, fee,] The 
follnwitur is offered ss an illustration of thi« part. If the two passages in question, (viz. 
those which exclude th« text of fannata) be construed verbally, they must be regarded 
as unconnected, and declaratory of distinct posit ions, which can only. be considered true, 
by assummg them, to be founded on revealed law. And, as the passages are distinct, 
two revelations or passages of t hat law must be assumed. In construing however, these 
passages liberally, by the help of inference, the author understands their import, to be 
thus: * A daughter’s sou and a sister’s son are adopted by (pftdras only.’ For in no 
authority are suclq sons mentioned as eligible lo the three first tribes : as they are‘to 
Madras? Thus, without referring to revealed law, he understands the position in the . 
fi^t passage, demonstrated by an argument-in the second : and this seems, to be whafc 
he intends, when he says: “Therefore the apparent reason, fee, fee.” 


?■ Tide Infra, See. Y, § 13, 
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3 04, Now, that a restriction is .meant, tints [appears]. Were 
there no restriction, in respect to the act of affiliation, 
the object of which, is the daughter's son and sister's 
son, the whole four tribes might be inferred, as the 
agents therein. [But] from the: consequent restriction to ^udras, it is 
established, that ' of Qudras only* is meant. 

105. And accordingly, the term f sister’s son’ is inclusive even, 
The term “sis* °? daughter’s son also; for, otherwises the restric¬ 
ted son” is in- hion-, that the daughter’s son, and sister’s son refer to 
elusive,; of the (^Mras, would not be attained : or if attained, an 
daughter's son, option as to the.daughter’s'son, in respect to tho^e of 

tlu ’ ee ***** tribes, would result; as has been already 
Kr wo . 1 ; ‘ * noticed. 

if ) 

106. If this is the case, then, let the non-relation merely, of the 
A mode of re- sister’s son, to those of the three first tribes, be proved 

co.rf.cilmg the con- by the daughter’s son, and sister’s son, referring to 
struction oi the Chdras: should this be alleged, it would be wrong. 

fl8 hom l infer- For, as such position would be established, by this 
enoe, without, in- reason alone ,— f from referiug to the men- 

volving what is tioning the daughter’s son, and sister’s son, would be 
objected in the unmeaning : and if a loose mode of expression must 
last §, ntated. be assumed, the use of the term ‘ sister’s son! only, 
without specific meaning, is less vexatious, than the use of both terms. 
In an indefinite import. Consequently, that only, which has been pro¬ 
pounded, is accurate. 

lOT. has clearly laid down the above points: Let one 

A rexUii’C'akala, of a regenerate tribe destitute of male issue, on that 
«iu^i, as confirm- account, adopted as a son, the offspring of a sapinda 
mv; the doctrine relation particularly: or also next to him, one bora 
in the same general family : if such exist not, let him 
adopt one born in another family : except a daughter’s son, a sister’s' 

flAil onrl yvT ,•< n 


Which is thus 
intended. 


ANNOTATIONS. 

106. If this is the cue, then let, &c.] In an enlarged state, the'following appears 
to he the objection, which the author here anticipates/ If the two • last passages’ of 
$;aumikaV text,'are to be construed only, from inference and reasoning : and if the re- 
strict ion in respect toprdras, would not be attained,unless the .term ' sister's son* were 
inclusive of ‘ daughter’s son ;* then, .instead, of the last, of these passages, being con¬ 
sider’d, as containing the reason or argument demonstrative of the position declared in 
the first, let the first'be regarded as the.reason, establishing the position,in the hist; 
of, (in. the words -of the text,) Viet the non-relation &c,” In ■ibis ease, the passages in 
question,•would be still interpreted from inference, and what is objected in the precede 
iug paragraph, would not apply.—The author anticipates, and refutes this mo do of 
ekviiug, or leto'rting his arguments. 

100. The mentioning the daughter’s son, and sister' son.] In the first of the two 
last passages of faun aka's text, that is, in that, which is lie re proposed to be assigned ad 
a reason. 

10?', One of a regenerate tribe.] That is of any tribe other than the $ddnu 




jm 
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ifcaopcais from 108., By this it is dearly established, that the 

which; tile term expression ‘ sister’s _soti’ [in the last, sentence of Cauaa- 
sisfec’s sou is il- ka’s text § 74J, is illustrative of the daughter’s sort, 
luatrsuive of the and mother’s sister’s son, and this is proper, for pro-. 
mpiher s sistei a hifcuted connection is common to all three. To enlarge 
S0Hal3 °- -would be useless. 


SECTION III. 

Mute, should one different by class be illegally adopted. 


1. It liras been 
be 


Should one dif¬ 
ferent by class, 
be illegally adopt¬ 
ed, what is to be 
donc, is shown by 
£aanaka. 

Import of Uio 
expression dif¬ 
ferent by class . 7 


term ' 


declared that, one different by class, must not 
adopted: should this rule be transgressed, what 
would be the case? In reply to this question, Caunaka 
says; “ If one of a different class, should however, in 
any instance, have been adopted as a son. he should 
not make him the participator of a share. This is the 
doctrine of QauTiaka;” 

2. The meaning is :—should one bo adopted, 
according to form even, whose class is different,—• 
being superior, or inferior, in respect to the adopter; 

Exclusion, from participation, in the whole estate, is implied, 

^ f from.the cogency of the term c share'; [which intends,] 
1<0,r siiare J lC <u oi> ^ ie estate ’ • a»d on account of,—a text of 
K^ty%ana, which expresses,—'“ But, if they be of a 
different class, they are entitled to food and raiment only/’—and a 
portion from Yajfiavalkya, commencing, “ amoiigst thesb- the next in 
order is heir, and presents funeral oblations, &c.” and ending “ this law 
is propounded by me, in regard to sons, equal by class.” 


SECTION IV. 

The qualification of the person to be adopted.—The gift of a son, under 
what circv/nistanees and by whom proper.—The son of a twice mar* 
ried. woraan, and slave's son specially referred to . 


1. Next, in reply to the question, as to the qualification of the per- 
(paunaka inti- son to be affiliated, kaunaka declares : “ By no man, 
mates the cle- having an only son (eka-putra), is the gift of a, son, to 
scrip thin, of per- be ever made. By a man having several sons (baW 
sun,tube adopted. p tl tra), such gift, is to be made, on account of ditli- 
(prayatnatas)/ > 


ANNOTATIONS. 


108 . lot prohibited eo.mecfcioin &cj Wbat i;? here meant is explaiued In Sect 

IV. § 18. 
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a lias one son only; is ‘ eka-putra/ or one hr;y.m.g' an 
only son: bv snob, a one, the gift of that son must 
not be made: for a text of Vasisbtha declares, u ail 
only son, let no man give, ifec/’ 

Since, the word 'gift,’ means the establishing another’s, pro- 
ubiting* petty after the previous extinction of one’s own : and 
of au another’s property cannot be established without 

j implies this also. 
Therefore, a prohibition like- 
established by that very 
y: : “aa only son, let no 


His expression 
*eka-pritra' ex¬ 
plained. 


^imaka his acceptance : the author ((yiuuaka) 

Ulc !* e in his text ia question, rpf -■** — - 

as" d<> wise against acceptance is < 

■ V«ftisli- text. Accordingly Vasishtha; 

‘man give or accept, Ac, Ac ” 

To this he subjoins a. reason, “ For, he is [destined] to con¬ 
tinue the line of his ancestors.” His being intended for 
lineage, being thus ordained : in the.gift of an only son, 
the offence of extinction of lineage "is implied. Now;, 
this is incurred by both the giver and adopter also. 
For the [reason in question,] is subjoined, after both 
[verbs: viz. ‘give’ and]accept'] 

5. As for''another text of recorded law ,—' u In in- 
struotion, the father is absolute over a son and sons’ 
wives : but not so with respect to the son, in sale and 
gift,” and the text of the Holy Saint: " except a wife 
and a son, other tilings may be given these, texts 
regard the ease of an only son. 

6. '-.Ever’] in a time of calamity: accordingly, 
Narada says: " A deposit, a son, and a wife, the whole 
estate of a man, who has issue living ; the sages have 
declared unalienable, even by a man oppressed by 
grievous calamities: although the property be solely 
that of the man himself.” This text also,* regards-an. 
only son ; tor it is declaratory of the same import as 
the tex$s of Qamfrka and VasLshtha. 

7. Next, the author replies to the question,—Bv 
whom is a son to be given ? ‘By one having several 
sons/ He who has several sons is fbahu-putra/ or 


Ol her t e x t s, 
which prohibit the 
gift of a sou, refer 
to the case, of an 
only son, not to 
where there are 
several. 


Hiker* used by 
(^auii'tka, indi¬ 
cates even, during 
a calamity : as in¬ 
timated by, 
Narada, 

Whose text re¬ 
fers to an only 
son. 


£aunaka re* 
s wives a question, 
in. deckling that 
a son is to be 
given, by 'one hav¬ 
ing several sons/ 


ANNOTATIONS. 

or one having an only son.] The compound, c oka-p 
The interpretation- - of the author restricts 


& f Eka-putra, 
of being variously rendered 
in which it is here used. 

; * ^-Y is a son to be given ?] This is one-of the topics specified ia the 
commencement of the Work. 
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8. “By no man having an only son,"' From this proliibition/the 
By winch the gift, -by one having two sons, being inferrible ; tlm part 
gift of one of two of the text (“By one, having several sons &c”) is sub- 
sous, (whichxdlehfc joined, to prohibit the same, by one having two sons 
fer^cir U^rohi/j? ~ a ^°* the speech of Q<mtai:m, to Bhishma, ox- 

ed; fandthis-is sun- P reases: “He who has only one son, is considered by me, 
ported by an ex- as one destitute of male issue, oh ! descendant of Ivuru. 
tract from the One, who has only one eye is as one destitute of Loth : 
Bhurata. should his otilv eve be lost, he is ahsOlntelv Klim! ” 


The masculine 
gender, being 
used, a woman 
must not give a 
son, as declared 
also by Vasisl^ha. 

She may with 


v ,, JO. With the husband’s assent, a woman also fa 

ai&nfc 1 ' 1 ' 01 S competent Accordingly, Vasishtha adds: “unless 
As authorised wl th the assent of her husband.” 
by Yasishtha, 

II. “ Whom, his mother, or his father, gives (dacly4t) r? —“his 
Two passages mother or lather give (dadyatam).’ r f' As, for what is 
seemingly imply- contained in these passages, as intimating the equality 
mif, the equality of of the father and mother: that is merely, with refer- 
the wile, ctrasis- ence j - 0 ^j ie assen t of the husband. 


It must not be argued that thus the gift of her son by a 
on of widow, though during a season of calamity, could not 
e wi- take place, on account of the impossibility of the 
t!,e assent of her husband; analogous [to her incapacity] 
1US " to adopt. For, by referring to the instance recorded 


ANNOTATIONS. 

9, And [her] independence is not ordained.] In rendering this passage from a 
variety of readings, which occur, and constructions, which might be adopted, those 
which, appeared to agree best with, the context, have been selected.—Two or three 
manuscripts referred to, concur in reading ‘ nalrapcksha-sravanaoh-cha.’ This however, 
is not. so easily rendered with genet a! cmtisiutence, as the reading of the third manuscript,' 
which lias been adopted • viz. f nairapeksh* asravanahS cha. To the former of these read* 
ings, the printed copy adds iti-bhava. This confirms as proper the construction of Uie 
sentence with what precedes, rather than what follows it; though thereby an inaccu¬ 
racy of style (by no means however to him uncommon ) must be imputed to the author. 
If the first of the readings noticed be prefened, the translation must be thus : u And 
[besides m the text of (jaunaka, in question, the man] is mentioned independently of 
and without reference to his wife.’* 

12. Instance recorded of Gdlava.] The translator has not yet succeeded, in dis- 
covering the circumstances here alluded to; indeed the terms of the original, ‘Gftlaviya- 
iinga/ might equally be understood, as signifying an instance recorded by Gaiava. It 
should be observed, that the printed copy reads d manaviyadinga/ which" may be ren 
dried * the text of MamP : i ,Vl ^ f * , ’ n tv...► j c ■»* i r 


and if this reading be correct, that cited in §11 and § 19 


* Bart of a text of YAjhavalkyn, 2, 152, f Part, of a text of Mann, 9. If JS. 
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hand, is imjtossi- of GSlava, such gift may Be inferred as legal, and the 
bie, may give her s j[ rj g U { a , r number, indicating independanc of nnothier, 

bjr a case hi point* ° c * 

i& The husband,- singly even and independent of his wife, is 
The husband competent to give a son : for in the two passages, cited 
mn| give his son, (ill § 11) i he father is mentioned singly and imasso- 
i ndependent of the ciated with the mother, and tliere is this reason of 

7^t ^ U6 L d°ia '^^hfiyana fcnnd *. “From the predominance of the 
passage, ci e ia T j r j] e seec j sons are regarded even, as not produced of 

* ofBaudhayana. the womb.” In the Bh^rata also, [a reason is found,] 
The Bharat, a. u The mother, is the fosterer : the son is of the father; 
Ami Vedas. he is [as it were] that very person. By whom produce,” 
A passage of revealed law, is likewise [confirmatory]* His-self is 
truly born a son.” 

Implied in the If* And, from the intimation of the agency of 

last of the pas- both together, by the verb ‘give in the dual in Maim’s 
sages, cited (in § text, the competency of both united is principal. Ac- 
11} that, the- pow- eordingly Yasishtha says: “ Man, produced from virile 
prinei- see ^ an< * uterine blood, proceeds from his father and 
pal • a ’s may be mother, as an effect from it’s cause, therefore, his father 
argued from pas- and mother have power, to give, to sell, or to abandon 
sages of Vasish- their sons.” Baudhayaria also. “ For, the connection 
yauA u to the father and mother, is equal.” 

15. Conformably, in this passage, (“ the mother or father given”) 
.«Tlie woHrer or ^anu, intending—from her dependant'© On the assent 

father give.” iu of her husband, the inferiority of the mother [as:the 
this pact o< his agent, in the gift of a son];-—the mediocrity of the 
text, (| 11), Mann husband, on aconnt of his independence of the wile;— 
positions * irCe an<1 t}re pre-eminence of both united, from their being 
* J ' " l ' ‘ equally parents,—propounds each position in. order last, 

according as he prefers it, to that preceding. 

16. It must not be argued that this is merely a single sentence, 
Objection re- on account of the only verb being used in the dual 

fated. number : for the disjunction in the middle [by the 

particle, ‘ or’] would be ineonsisteut. Therefore the 
passage in question comprises three positions. 


ANNOTATIONS. 

wherein the expression ‘during distress’ occurs, is alluded to. Three distinct conies 
referred to by the translator, concur in the reading adopted by him: for which reason 
he regards the other as a substitution, made by some pandit, to obviate the difficulty on 
the rending adopted. . 

The singular number, indicating independanoe of another is used.] In the passages 
emoted in §11, ‘mother’ is mentioned in the singular number, and (as it were,) Mei|» 
dant or the father. ' 1 

* 4 - Theitifore las father and mother, Ac.] In the original, the compound of con¬ 
junction " ..vidt .rp'.tarau occurs, indicating the association of the father, and toother, 




The text.' of 
YAjna va 1 kya,4;s 
confirmatory. 

In .Qainuka'V 
text (| 2) ‘ on ac¬ 
count of dimcui- 
ty 1 ; is assigned 
ns the reason- 

Explanation of 
the term. 

Conclusion, that 
the gift of a son, 
must netmly marfp, 
during distress : 
as declared by 
K&tya y a a a. 
Whose text al¬ 
ia des, to sons, 
and wives. 

Maim also. 


In the gift-of a 
80n, during no 
distress, a sin is 
incurred. 


dattaka-mi'ma'ns^. SEC. IV. 


17. Accordingly, the chief of saints, in this pas¬ 
sage, <( whom his mother or his father gives/* has used, 
the verb in the singular number even, though referring 
to each [nominative case.] 

18. On the subject proposed, the author | f/au- 
naka] assigns a reason,—“ on account of difficulty 
(prayatnatas);” That time in which there is great 
trouble is [a time of] difficulty, that is, a season of 
calamity. 

19. Hence, the meaning is this;—a gift of a son, 
is to be made in a time of calamity only : not other¬ 
wise. Thus KStyiyana says : “ But during a season 
of distress, the gift or sale even, may be made ; other¬ 
wise he must not attempt the same. This is the in¬ 
junction of the holy institutes/’* From the context, 
—“ of sons and wives/" is understood, Manu also ; 

Whom his mother or father give during distress, con¬ 
firming the gift with water.” 

20. “ During distress/’] In a famine, and so 
forth : should the gift be made, no distress existing, the 
giver commits a sin, on account of the prohibition, 
“ otherwise he must not attempt the same/ 7 



Other construc¬ 
tion of '.paunaka-s 
term ‘difficulty* 
noticed. 

Confirmed by a 
passage of Atri. 

And an inter- 
pretatiottbyApar- 
nrkn, and the 
Chandrika. 


90 


21. Or, the term ‘ prayatnates’ may signify™ on 
account of difficulty of the adopter/ During distress ; 
that is,—when, destitute of male issue : on account of 
the text of Atri, commencing,—“ By a man destitute 
of a son only, must, a, substitute for the same, always 
be adopted &c/’f: and it is thus interpreted, even by 
Ap&rarka, and in the Ghandrikl J “ ‘ During distress 7 
—that i%—the adopter having no son/ 7 
Another special rule, is propounded, in the Kalika-pur^a. 
Another fcpeci- “ Sons given, and the rest though sprung from the seed 
alrulein the K4U- ofanother, yet being duly initiated under Ids own family 
ka-ptuana. name, become sons. O Lord of the earth, a son having 

been initiated under the family name of his father, unto the ceremony 
of tonsure inclusive, does not become the son of another man (anyatas). 
The ceremony of tonsure and other rites (ChuilSdya) of initiation, being 
indeed performed, under his own family name, sons given, and the rest 
may be considered as issue : else, they are termed slaves. After their 
fifth year, 0 King, sons, given, and the rest are not sons. [But] having 


, annotations. 

2:2. Another special rule, is propounded in the Kalika-puraiia.] This passage from 
the Khlika-puraiia down to f -sacrifice for male issue/ is inserted in the following note, 
by Mr, Culebrooke, in his translation of the Mitakshara on inheritance, Chap. I. Sect. 
T. § Raginmandaxa in the- bdvaha-tatva, has quoted a passage from the 

Before cited with a variation in tlx reading : v. Sect 1. § 8. 
f V, Supra Note to Sect, 1 § 03, { V. Supra Sect, 1 § 7. 


f. 
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taker* a boy five years old,the adopter should fii’si perform the sacrifice 
for male issue Bo t, the sou of a twiee-married woman, inmiedia.tely on 
being born, he should duly take as a soil Having performed positively 
(vai) for such, immediately on being born, the burnt sacrifice for the 
son of a twice-married woman, the man should complete every initia¬ 
tory rite, the ceremony for a male born f j&takarma) and the rest. The 
burnt sacrifice for the son of a. twice-married woman, being completed, 
from these (tatas) a son of that description, is filially related/* 

:2th The meaning is,—although sprung from the seed of another, 
Imposition o f soris given, and the rest, when, 4 duly initiated under 
the import of the bis own family name/ (that is, by the adopter, accord- 
passage in ike ex- ing to the form prescribed by his own code, under the 



IO.il ika-pur&pa, which with, the .textof Yasisbtka* constitutes the groundwork of the 


law of adoption, as received by hia followers. They construe the passage, as an unquaii. 
tied prohibition of the adoption of a youth or child, whose age exceeds five years, and 
especially one.whose initiation is advanced beyond the ceremony.of tonsure. This is 
not admitted, as # rigid maxim by writers in other schools of law ; and the authenticity 
of the passage itself, is contested by some, and particularly by the author of the Yya- 
vah/iramjayuklia, who observes truly, that it is wanting iii many copies of the Kalika~ 
purawa, others, allowing the text t6 be genuine, explain, it, in a sense more consonant 
K> tho general practice, which permits the adoption of a relation, if not, of a stranger 
more advanced both. in age and in progress of initiation. The following version of the 
passage conforms with the interpretation of it given by Nancla Pandita, in the Datfcaka- 
Mlmansfi.” 

23. The different rites commencing with that for a male born.] These are speci¬ 
fied, m the following note of Mr. Colebrooke, in his translation of the Digest, on text 
1&4, Chap. Ill, Book 5: “ By these eight ceremonies 1 understand. Is?., J.&takama; 

u ceremony ordained, on the birth of a male, before the section of the navel string, and 
which consists in making him taste clarified butter, out of a golden spoon. 2d, Kama- 
karatja; ceremony on giving a name, performed on the tenth day after birth ; or on the 
efevefith; twelfth or even the hundred and first day. 3d, Nishkruinana ; carrying the 
child out of the house to see the moon, on the third lunar day of the third light fortnight 
from his birth; or to see the sun in the third or fourth month. 4th, Annfipra^apa; feed¬ 
ing the child with rice, in the sixth or eighth month, or when lie has out teeth. 5th, 
Chulakarana; the ceremony of tonsure, performed in the. second or third year after 
birth. 6th, Upanayana; investiture with the marks of the class, performed in the 
eighth year from the conception of a Brahmapa ; but it may he anticipated in the fifth, 
or be delayed to the' sixteenth year. 7fch, Savitri; ceremony of investiture hallowed by 
the Gayotrf, which must not be delayed for a Brahmana, beyond the sixteenth year; it; 
should be perforrhed in the fourth day after the first investiture. 8th* Sainavarttana 
ceremony on the return of the student from his preceptor’s house. The whole number 
or ceremonies, called Sanskfira, as expiating the sinful taiuif contracted in the mother’s 
womb, and as effecting regeneration, hi other words, as perfecting the class of a twice- 
born man are ten To the eight ceremonies now enumerated , must .bo therefore added 
the ceremony which precedes conception (Gfirbh&Mna,) and marriage, which is the 
last of these sacraments. Rituals contain other ceremonies, two of which are mentioned 
in the text and In the preceding note, but these fire not asscntial.’’—Allusion is made 
to the "puiKsavaua or ceremony to obtain male issue, performed at the expiration of the 
third months of pregnancy, and the Sknantonua.yana performed in the 4th, 6th, or 8th 
mont hs of the first "pregnancy. This rite consists in combing the w ife’s tresses and 
need onlv he performed once. 


f Yasbhfiuv 15, X, 7.—the maw cited in this work in Sect v. § 3h 
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24. : Yasish^ha declares tills,—and a given son, even sprung from 

one foliowing a different branch of the Vedas, being 
Confirmed by initiated [by the adopter], trader his own family name, 
Vasislif.biu according to the form prescribed in his own branch of 

the Vedas, is a follower of the same branch, ’ 

25. “The son given, and the rest.” By the term “rest,” here 
• Import, of the uHed, the son made, and the others, are included ; ou 
term*rest,’shewn account of this part which preceded [in the Kulika- 
bv refereuoe to a pui’ltna.] “ The legitimate son, fliosonof the wife, the 
pieeed'iug part in sou ryiven, the son made, the son of concealed birth, 

ik^-piird r 0 | mjm " * “ 

Which directs 
that oil failure of 
ouch preceding, 
ihe sou next i a 
order, successive¬ 
ly shall he invest¬ 
ed with filial right;. 

Certain excep- 
lions in the-ease 
of empire.. 



and the son rejected, take shares of the heritage. The 
son of an unmarried girl, the son of a pregnant bride, 
the son bought, the son by a twice-married woman, 
the son self-given, and the slave's son; these six are 
contemptible an sons : on failure of the first in order 
respectively, let him invest the next with filial rights. 
But let him not appoint to the empire, the son of a 
twice-married woman,, nor a son self-given, nor one 
born of a female slave/' 

26. The non-appointment to empire of the son of the twiee- 
To which those *aa™ed woman, and the other two, which is directed 
execpted,iiuderno in the latter part of this quotation, holds, even, on 
circumstances can default of any other son besides the legitimate son. 
succeed. For this part of the passage is subjoined as an excep¬ 

tion to the preceding part, (“on failure of the first would be respect- 
lively, fee.”) and their non-succession to the efhpire, should a legitimate 
Their no u-sue- son exist, was declared in this preceding passage.— 
cession was before ‘ 4 A. legitimate son existing,, let not the king invest in 
generally .declared 
In a part preced¬ 
ing- 


cause 


27. The 
Which is ex~ 


the empire, the wife's son, and the rest: [nor] 
to be completed [through such sons] the solemnities 
for his forefathers.” 

meaning is ,—\ legitimate son existing, let him not 
invest" with empire the son of the wife, and the rest: 

4 [nor] cause to be Completed/—that is, nor cause to be 
performed [by such inferior , sons] the ‘ solemnities/ 
meaning the funeral repast and other rites, in honour of his forefathers. 

28. “Under the family name (gotrena).”} Al¬ 
though, it'is. not ordained, that the family name, is 
immediately instrumental hi the ceremony, for a male 
bom, and others ; still since, in the v.rddhi-jr&ldha, 
a component essential of those ceremonies, use of the 
-family name, is made; it applies also, to what is prin¬ 
cipal, [viz. those ceremonies themselves]. But m the 


Though t ho 
speciOcatiuu, of the 
family name., is not 
directly made in 
the Jatakarma atid 
other rites, it is in 
their component 
part, file vxddbi- 
^raddlnu 


ANNOTATIONS.. 

28. Still smee, in the vrddhi-qraddha.] This is a ceremonial, performed on the 
occasion of every initiation, to secure prosperity to the ■indi-vidual.—It consists, in 
offering to the mau.es-of three sets, of three ancestors, oblations ol rice, &c. &c.—The 
first set comprises, the mother, the paternal grandmother, and great-grandmother- 
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But if isdirdbt* 
lyrnade,in tonsure 
ami other rites, 

^Filial relation 
proceeds from i n¬ 
itiatory rites: 
whieh/are-affirma¬ 
tively, and nega¬ 
tively shewn, iu 
■the extract iu §2.2, 


ri,te.s oi tommy and the rest, it k used directly; for a 
text expresses: “ The coronal locks of the boy, must 
be made with the enunciation of his patriarchal tribe/’ 

29. It is declared that filial relation proceeds 
from initiatory rites : these, [as applicable to different 
cases,] the author propounds affirmatively and nega¬ 
tively—“ a son having been initiated, under the family 
name of his lather, fee, &c/’ 


SO; That sou, who is initiated under the family name of his 
Exposition of natural lather, unto the Ceremony of tonsure, that is 
Die passage ullud- in rites ending with that of tonsure, does not become 
ed t0 ’ the son of another man—‘ anyatas’ must be rendered, 

m the sense of the regular genitive, ‘anyasya’ (< of another/) 

’31 • In respect to the passage in question, there is this recon cilia- 
Afferent con- tipn. — It must certainly be affirmed, that, what is 
■faihetion in the there declared, that, one on whom the cfereinony of 
r~'!ef dedC °’ t0 , n3ure is competed, becomes not tlxe son of the 
adopter, refers to the state, as son riot, in common ; 
otherwise by this part,— “ Having taken a child of five years, &c.” the 
propounding one even, whose ceremony of tonsure has been completed, 
to be son oi the adopter, would be contradicted. That this passage 
necessarily regards a child on whom the ceremony of tonsure has been, 
performed, will be made clear (v. § 48). 


C 0 n elusion, 
that if one initiat¬ 
ed as. far as ton- 
sure, be adopted, 
he is the son of 
two fathers. 


32. Hence, if one who lias been initiated in the 
different rites down to tonsure be adopted, he becomes 
son of two fathers : for he is initiated under both 
famijy names ; and that the effect of this is bis con¬ 
nection to both families, will be declared In the sequel.* 


ANNOTATIONS, 

Tbe second, the father, paternal grandfather and great-grandfather.-Tlie third, the 
maternal grandfather, great-grandfather, atui great-great-grandfaUier. If any of these 
should not be dead : the next nearest deceased ancestor, whose relation is analogous 
is substituted, ° 

29. These the author propounds affirmatively and negatively.] Difficulty occurs 
in explaining, and translating, the intent of the author, iu this part, consistently with 
his elaborate and abstruse commentary. The following illustration is offered with 
diffidence. In the extract from the Kalika-pur&pa, there is this passage, #£ A son having 
been initiated, under the family name of his father, unto the ceremony of tonsure 
inclusive, does riot become the son of another ban,” By this the author implies nega¬ 
tively, that rhes ^ with tonsure, are the cause of filial relation to the adoptive 
father; and this lias reference, to what the author regards, as the most preferable adop¬ 
tion—viz., that Of i boy wholly uninitiated, and consequently recently born. “The 
ceremony of tonsure and other rites of initiation, being iadeed’peribrmed under his own 
family name, sons, given, and the rest may be considered as issue/*- By this sentence, 
the author declares affirmatively, that tonsure and the rites following, are the cause, of 
filial relation, and this must hi*, regarded, as applicable.to the case, provided for in§ 35, 
—viz. that, where a boy wholly uninitiated is not procurable. 

* V. infra sect, 0 5 41 ct sequ. 
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Deduction, that 33. Thus, the different initiatory ceremonies 

othJ'riS’down that for a male bora, down to tonsure inclusive, are 

to tonsure inciu* uO bo tbo Cctuso of iiiuttion, fin tlio C£tso ot tlio 

sive, are the cause adoption of one who!ly uninitiated. j' 
of filial relation. 

St Xehddam ('unto the ceremony of tonsure’) might have been 
The use of the ll . sec | [by itself]. The subjunction of the term ‘ inclu- 
word ‘inclusive’ sive’ (anta) is fertile sake of authorizing, the affiliation 
subjoined to the of one whose coronal locks have not been made a c- 
torms - unto ton- ceding to the form of his patriarchal tribe. For, the 
principal rites, not being completed, he is capable of 
becoming a son, and the part, commencing—(“The ceremony of tonsure 
and other rites of initiation, &a. &c.,”) is about to be explained. 

The part “ the 85. How is the case, should a boy, on whom the 

suro' n &c ” k added P tes ’ Commencing with that for a male born, have not 
with’ reference to been performed, not be procurable '{ Anticipating this 
the case, whore question, the author adds—“ the ceremony of tonsure 
one uninitiated in and other rites of .initiation, fee.” 
preceding rices, 
may not be pro¬ 
curable; 

86. When indeed, the rites of initiation, commencing with that 
Exposition of of tonsure, are performed under his own family name,—- 
the part in ques- that is—under the family name of the adopter, (the 
t! JU ‘ particle ‘ vai’ (indeed) having an exclusive import) : 

then, only can sons given, and the rest be considered as issue, else they 
are termed slaves. ' J 


37. The 

Import of the 
plirase f chadadya 9 
restricted. 

Conclusion that 
one initiated in 
every rite preced¬ 
ing, tonsure may 
be adopted. 

But, that, as an 
object of adoption, 
ope wholly unini¬ 
tiated is principal, 
and one initiated 
as far as tonsure 
exclusive, is ae* 
condarv. 


complex phrase “ chfultCdya” signifies those rites, of 
which tonsure is first; but not rites antecedent'to 
tonsure. For, with reference to what preceded, tauto¬ 
logy would result. 

38. Therefore, even should the ceremonies com¬ 
mencing with that after birth and ending with that 
of ‘ annapniqana’ or feeding with rice, have been per¬ 
formed under the family name of the natural father, 
there is no repugnancy [in the adoption]: and thus it 
is established, that the child, on whom the ceremony 
for tv male born and the rest, have not been performed, 
is principal [as the object of adoption] ; and one, on 
whom the rite of tonsure has not been performed, [but 
the other previous rites have,] is secondary. 


ANNOTATIONS. 

cither i»temrct C at»ii! eX 1 ?^' * chfi ^ a *’ &c 0 This compound term, might admit. 

tautology would result.] The same position as that contained in the first sentew 
o the extract, would bo declared. -This has been explained by the author, as reform 

ihe lrhnf 1 v n f° f °“? wh ° y aohlitiated a » d consequently just born, in which cas 
tiie whole initiatory rites preceding tonsure, are to be performed by the adopter, . 
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89. Sons given, and the rest.] By the term 'rest' 

——.* aiw * are included, the son made, and the others, as has in 

included ^ho&e * jCt ’ >eea ^eclated: they become sons by initiatory 
filial* relaiiou Is ceremonies also: not merely by adoption: for, that 
from initiatory would defeat the opposite alternative subjoined "else 
rites also. they are termed slaves;"’ 

40. ‘ Else’]. The meaning is, should the ceremony of tonsure. 

Import' of the anc * ^ ie vest, not bo performed [by the adopter], or 
word ‘ else’ occur- should one be adopted, on whom the ceremony of 
dm? in the pas- tonsure and other rites have been performed; a servile 
i<age alluded to, state ensues, not that of a son. 

General con cl u- 41. Since, that filial state, is produced from 

sion, that one un- ceremonies ; in the same manner as the being a sacri- 
initmted- should ficial post and so forth; it is established, that one 
be adopted, uninitiated is to be adopted 

A limited pe 42. A limited period for adoption being neces- 

riod necessary and sary, the author adds “ after their fifth year, etc.” 
propounded to be 
the fifth year. 

48. One, though uninitiated, is not to be adopted after the fifth 
Aft.prwliicltonc W™ : for > time having gone by, he cannot become 
though uuinitiat- & son. By this it is declared, that the five [first] years 
eel, is not to be only, ai*e the season for adoption. Now, the propound- 
adopted. ing this position negatively is for the purpose of shew- 

Reason, why the « that an age beyond five years, is not even a second- 
position that the ^ P /, . , fu 

five first years are ar 7 season ' for, otherwise by the rule, (' every season 

the season for ulterior to the appropriate season, m pronounced 
adoption, is pro- secondary 1 ’) it would follow, that any time, beyond 
pounded negative- ^he fifth year, were secondary. 

44. And, therefore, as by this passage (“ commencing from birth, 
r ['mn ( funsure" unto ttie third year &e.”f the third year, is the princi- 
in' the n.itracU 22 pal season* for its performance: and since, year is 
intends the third mentioned in the conclusion (“ after the fifth year &c.”) 
year, it follows, that in the extract in question, the word 

f tonsure-/ is meant to signify the third year. For, otherwise the con¬ 
sequence would be, that, where the ceremony of tonsure, took place at 
the same time, with the investiture of the characteristic cord, at his 
eighth year; one on whom the ceremony of tonsure-had not been per¬ 
formed, might be adopted. Nor would, what was meant thus result: 
for, it would be at variance with the part commencing “ after the fifth 
year, &c.” 


ANNOTATION'S. 

41. Sacrificial post and so forth.] The post and other implements, necessary for 
a sacrifice arc consecrated by the performance .of ceremonies* and thus axe qualified tor 
the purpose.. 



The rest” 




Conclusion, tkat 
us f&r c,s tlie thud 
year, is .tne pH- 
iiiafy steon, and 
beyond that till 
the fifth, the 
secondary. 
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45. Hence,it is established, that the term ‘ bm- 
Stire,’ in the passage,—" unto tonsure inclusive''—in¬ 
tending also, the third year,.[limits] the proper season: 
that, beyond the third year., to the fifth, is the secon¬ 
dary season : but that fitter that, no time is even secon¬ 
dary [for the adoption of one initiated in rite pre¬ 
ceding tonsure, but not in that rite]. 



46 ‘Are not sons.’] By this, it is intimated, that though filial 
TV Wfim from relation he not produced, yet tonsure and other rites 
the "phrase ‘ are of initiation . may be completed ; 'for the time for the 
not sous.’ perfonmaee of 'these respectively,- yet exists: still, 

however, they are only slaves, for filial relation is wanting ; and this 
is the-third cau se of a servile state. 


47. ‘‘Let 

A text of Kit- 
y ay aim, and. a a 
interpretativ e 
passage of Sarvaj- 
:uva on Maiui, 
irouv which the 
gifi, and adoption 
severally of one 
beyond the .5t;.h 
ycaivareiidirriblcj 
explained as re¬ 
ferring to a *chUd, 
of that hge. 

minor (b41a) is 

Purpose and im¬ 
port of t,lie pass- 

age 4 having taken, 

St o.* in the extract 
§ M, 


not wives and sons, being unwilling, undergo sale, nor 
even gift.” As for the prohibition in this text, of 
KStyAyana, against the gift and so forth, of persons 
unwilling, that even, must be interpreted as forbid¬ 
ding, the gift of a boy of five years only : not of one 
older.—And “ one discriminating, not a minor.” As 

for, what is thus interpreted by Sarvajnya, adverting 
to this, reading,—•(“ discriminating good and evil”) in 
the text,—“ whom a man takes being alike, that 

must be explained thus—'a boy of five years only, 
discriminating by the (acuity of reason : but not a. 
minor [generally]/ The meaning is, “ he should not 
take [any] one. coming within, this definition,--'a 
till the sixteenth year.’ 

48, Then, if there be none uninitiated [unto ton- 
sure inclusive], what is to be done ? In reply to this, 
the author adds,—" having taken, &c.” The meaning 
is,—having taken a boy five years old, initiated in rites 
ending with tonsure. 


ANNOTATIONS. 


46. And tlfis is the third cause o' a serv ile state] 
indicated in § 40. 


The other i wo can se.s arc 


47 As for the prohibition in this text, &c/| From the text in question, die 
, A -JnSi-Af iift of a son, however old, is inferrible, the author accordingly, to 
reconcile it with the doctrine, that the adoption is not to take place, after the httti year 
interprets, (though unsatisfactorily,) tllf, the teat regards the gut ot a child ot that 
a»e: them being tie ground to presume, the gift oi one older. 

" as for what is thus interpreted, by Bju vajiiya., &c. ] The text alluded to, as interpreted, 

• tm<- of Manu deseribina the son made, or adopted—the expression, discununat- 
ing good and evil ” there occurring, is all epithet of Um object of 

as ike interpretation by Sarvayfiya, might imply, signify, ouopassedte ' 

the rule, excluding from adoption, one ot six years old, and upwards, would oe oon,*ft 
dieted ; accordingly, the author restricts the passage of tmtvajfiya, as nvr,ending, one ot 
furs years, capable of discrimination, not any minor in the general s ense of t he term 


Manu, 9. 1C9, 


x2 
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48. But how can such be'adopted, since lie is 
declared to be a slave l Anticipating this objection, 
the author subjoins,—“The adopter should first per¬ 
form the sacrlSce for male issue/' The objection is 
tjms reconciled. 

50. "He who is decerns of ia$ue should offer to Agni, parent of 
male offsprings an oblation of kneaded rice, roasted on 
eight potsherds; and to.Indra, father of male issue, a 
similar oblation of rice, roasted on eleven potsherds. 
Fire grants him progeny, Indra renders it old.” In 
this passage [of the Vedas] sacrifice is declared as a 
cause productive of offspring. 


The passage, 
“the adopter 
should first V e T ’ 
form a sacrifice 
for male is no e” 
why subjoined 


A Passage from 
the Vedas cited, 
by which such 
sacrifice is shewn 
to be productive 
of offspring. 


51. 


Deduction, that 
where one iuitiat- 
be adopted, the 
effec t of the sacri ¬ 
fice, besides filial 
relation, is the re¬ 
moval ot' the sei-" 
vjte state. 


Hence, in the case where the offspring is not horn, its pro¬ 
duction is the effect to be produced: but where off¬ 
spring already born is adopted, it is implied, that, in 
that case, since the birth has taken place, the filial 
relation, is the effect to be produced: for otherwise, the 
hrecept proposed would not be accomplished. Now, 
this relation cannot subsist, without the removal of 
the servile state: therefore the removal of that also 
fbv the sacrifice,'! must of necessity be admitted : otherwise, were [the 
sacrifice]'productive of filial relation only, it would take place .in any 
mere adoption of a son; and if j it be argued that] there, it is not re¬ 
quired. since the filial relation is produced from initiatory rites only; 
then, the same is the case, in the instance proposed: for, those rites are 
here inferred from the term ‘ firstand it is declared in the sequel; 
“ The man should complete every initiatory rite, the ceremony for a 
inale born and the rest.” 

52. Therefore, since filial relation, preceded by 
the removal of the state of slave, which had been occa¬ 
sioned by previous initiation, is produced by a sacrifice 
for male issue; it is established, that one though initi¬ 
ated [unto tonsure inclusive,] may be adopted. 

53. If this is tbe case, then the passage should only recite,— 

... .. , . “ Having taken one initiated [unto tonsure inclusive].” 

Objection obvm- What occasion is there, to use the expression, “a boy 
five years old 1 ’’—Should this be objected, it is errone ¬ 
ous ; for, the passage intends this restriction—‘ a boy fi ve years old only 

""annotations. 

81. The precept proposed.] That is the one, enjoining the production of n son. 

Those rites are inferred from the term ‘first.’] By the use of the. word ‘first’ in the 
passage ; “ The adopter should first perform the sacrifice, for male issue/' the perfor¬ 
mance of rites, subsequent thereto, is implied, and initiatory rites are meant, as subse¬ 
quently shewn. f 

53, Tor the sake of securing an investiture of the characteristic thread, &c.] The 
'Vedas, or holy scripture must not he studied, till this ceremony has been completed; 
the fifth year, is the proper season, for learning the letters : therefore to secure an 
investiture of the characteristic thread, such as may be productive of holiness, resulting 


Whence it is 
concluded, that 
one though initia¬ 
ted may he adopt¬ 
ed;. 
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[i, . 6 ,, under six]* : iwkI the restriction, is lor the sulce oi secut.iB^, tj|h 
inv^yMrc of the characteristic thread, conductive to the holiness, re- 
sui ting from the study of scripture, which ,is preceded by the previous 
acquisition of letters. 

54. And it must not be argued, tbit tiiis.restriction is established 
X1 m-if'r v v rr v by the preceding sentence: for, this from its limiting 
m e*iii ut^poiioiit the period, for [the adoption,] of one, whose initiation 
refuted; ‘ fas far as tonsure inclusive,] has not been performed, 

is received, as not intending the meaning in question. 

Impori; of the ; -55. 4 First',—that w, previous to initiatory rites 

term ‘first. 5 being performed. 


tod a, cited in the Mi'it<sbam ; m the chapter on granting loans.— 
wing1, The re-married damsel, whose first marriage had not been 
A woman who having been guilty of incontinence, is fovea in imuTi - 
*hand,. by relatives apprehensive of legal penalties,—a^Onb given m 
en to a sapinda relation of her ; first husband,; no brothers of i/ho same 
who during her husband’s life co-habits with another.--5. Suet a one 
returns to her husband.—G* The widow who after her Imshamfs death. 


Yajiiavalkya, 
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Explanation .of ••&?>< 1 1 immediately ou being born’] that, is, as soon 

‘ immediately on as produced: hence the time of birth only, is meant, no 
being boni/ other. 


;inm(u:l.of the 00. Duly take] that is adopt according to the 
luj iu 4 duty take. 5 pules of adoption. 


()1, But, for one just born, is not the'Ceremony for a male, born, 
n i - .. r. • alone proper, on account of this rule,—-" Before others 
a t >e ^'; . have touched the new born, boy, &e.” Therefore, how 

can it be said: “ immediately on being born, he should 
duly take son.? ” .Excellent! for then, one unadopted, not having 
filial relation to the man himself initiatory rites could not be perform¬ 
ed: for, a text expresses,—“Let the father initiate his own sons, &c.4 

62* Neither can it be said, that paternal right proceeds alone, 
Further orgu- from the relation, as natural father; for, this is denied, 
men t of opponent by this passage,—“the receptacle is more important 
refuted. than the seed —and a text of Gautama recites, “ of 

the other by special agreement, &c.” The meaning is [the child begot¬ 
ten, on one man's wife,] is the son of the other,—that is the procrea¬ 
tor,—by special agreement only, &c. 

Cor.elusion, that 63. Hence in the case, in question, adoption takes 

m the case in pi ace anterior to the performance of the ceremony for 

Raster 

64 The performance of the initiatory rites, being inferred, as fol- 
Tlu* iassume the adoption, the author propounds a variation 

ri having perform- hi this respect; “ Having performed, fee.” The mean- 
ed Ac,’’ propounds ing is this : After the adoption, having performed the 
a variation to a burnt sacrifice, for the son of a twice-married woma n, 
general rule. subsequently, let him perform the ceremony for a male 

born, and the other initiatory rites. 


ANNOTATIONS. 


avoiding hie brothers and ether kinsmen, from lust co-habits with another.--/. A woman 
forcibly taken, purchased, or induced by distress, who voluntarily prostitutes herself 
with another man.—It should be observed that the three first only in the strict sense of 
the term are * pimarbhu or twice-married women, the others being denominated 
Svairiuf or self-guided. The whole however, are classed under the general term ‘ para- 
purva” meaning one who lias had previous connection with another man, 

62. By this passage the receptacle, &c.l The close of a text from Maim, h here 
cited, which in its complete state, is thus, “ Unless there be a special agreement 
between the owners of the land and of the seed, the fruit belongs clearly to the land 
owner, for the receptacle is more important, tlum the seed. 5 ’—-The text of Maim, as well 
as that of Gautama, refer to,--where a husband being impotent, may appoint anoper, 
to raise up Issue to him on his wife; in which case, unless with express agreement, the 
offspring bears not filial relation to the procreator. 


* Man.u It 62 
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63* Btrij, is not this impossible, since it is contraiy to the argu- 
Objection of an ™ eni > amplified in the sacrifice [to fire] for a son 
opponent;. boi ri. ? Accordingly, on the same principle, as this is 

ordained, so is the burnt sacrifice, for the son of a 
twiee-mamed woman, directed in the case in question. [Now this 
according to your opinion] is performed, previous to the ceremony 
tor a child born : therefore,' since it is to be completed in five days, the 
principal, rite [being the ceremony] in question, would be barred. 

66. Should this be objected : it is replied,' that, in the casein 
Befitted, question, the burnt sacrifice for the son of the twice- 

p r , married woman, is not analogous to the sacrifice [to 

mej for a son bora, which is ordained in respect to spiritual purposes, 
.besides, [th&| used,] may be a mere unrestrictive order, of mentioning 
, lC: * 0I ‘ mer sacrifice; and the ceremony for a child born, arid other rites 
lor a sou produced from the wife of another • in the same manner, as 
in this passage, “ Having performed, the sacrifices prescribed for the 
day of the new moon, and that of the full moon, let him offer an obla- 
tjvjii with the Soma plant.” Thus there is no repugnance. 

. 6 /. Th0 particle vai [positively J, having an exclu¬ 

sive import, the construction is,—" For one directly 
after birth only, at no other tirne:”—-therefore, a restric¬ 
tion as to the priority in time, or otherwise, of the 
sacrifice, for the son of the twice-married woman, is 
not deduced ; as in the case, of the sacrifice I to fire 1 for 
a son born. 


It is not, a res* 
trictive or abso¬ 
lute! rule that tbs 
bun it sacrifice i s 
to be first com¬ 
pleted. 


ANNOTATIONS. 

do. lhe argument exemplified in the sacrifice [to fire] for a sou born 1 Allusion 
where.oade to toe .1 ft U Topic. 3d Section of the 4th W of the ImmJ£ bv 
■■ toto'%' “ .^.V^posed, as a subject, for a disquisition, whether the sacrifice to fire 
- l?, k i t 1 '? 6 «? medtatel y after birth, or when the ceremony for a child born has hem 
e mulcted, rim opponent argues, that the consequence should immediately ’fol low ifs 
» “ d f Wore tJK weriflee. to fire, occasioned by birth, ilpild RShS 

tmxm to hJ 7 d ; v - e "W* i lh v^ »the 

child'horn if fhp lllifi • t * 1 f ,t V ls ordalned ; »tter tile completion of the ceremony for « 
V , b01i !» if tJlt saenhee is to be performed, previous to this ceremony, from f lic* great 

deiay winch must necessarily occur, before the breast could be given the child itdLth 
^uld be occasioned; and in that case, there would be no objCto^v tA«io 
the sacrifice, consisting m purification, end so forth, wont,1 accrue Therefore the 

**-“• “ “» ***«»• tsw 

5th Boob i? — P. ass W> *0-3 In the 3rd Topic, 4th Section, 

tended nr ; to■’ a » proposed, whether a restrictive order, is in- 

M Th , le r SSftS u’! question, for the performance of the ceremonials speci- 

~‘i, av i,|i mirffovlt» tbat f ^estt-iotive order, is deducible from the past participle, 
"retail '!iV S . i d % nua ’ h f th e supporter of the right opinion, on the 

W - lth £ he Soraa V * ut ’ is sliewn > to be consecutive to the estab- 
mm%hn? raW Wnbout to offer an oblation, with the 

ea , tabh f 1 ' ? consecrated fire." It should be observed, that 
prescribed for fht “ hci J ^ ch , fore, an individual cannot sacrifice after the forms 
mid fall moon. U ^ W ■ and 1 lW -<?a-masa sacrifices, or those on the days of the new 

wholJof£ e ^Sof a tW^ i0 “ on t0 A® F rIority * *°--l 0r<at obscurity pervades the 
tiie author has omitted to f k ' ^mnslator conceives, that in this particular 5 place, 
me author has omitted to express the train cf reasoning, by which he arrives to f 1 
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By the term * every' alone, the meaning 'being complete, the 
Purpose and mention of the - ceremony, for a male born, and the 
import o f the rest, is added to exclude anterior rites, whilst the'off-' 
term 4 every/ spring was in the womb.—As for the use of the expres¬ 
sion ‘all/ notwithstanding the mention of the ceremony for a son bom 
and the rest: that is, for the purpose of suggesting, whatever initiatory 
rites may belong to any particular individual; and hence, it is to be 
inferred, that although for Qudras, there is no investiture of any 
characteristic cord, and so forth, still, they become sons even, by the 
ceremony of tonsure and other rites. 

69. “ The man.” Although a general expression 
is used, still, since one of the three first tribes only, is 
competent to perform, the burnt sacrifice, for the son 
of the twice-married woman; in. respect to others, the 
filial relation proceeds from mere initiation alone, 

70. The author thus concludes, that the burnt 
sacrifice, and initiatory rites united, are the cause of 
filiation; “ Being completed, &c. &c ” 


A person not of 
the three first 
tribes cannot per¬ 
form the sacrifice. 


Deduction of the 
author from the 
passage “bring 
completed. &c. n 

71. The^ meaning is: the burnt sacrifice for the son of the twice- 
married woman., being completed, ‘from these,’that 
plained.* ° ” is,—from these initiatory rites,—a son of the twice- 

married woman, becomes filially related. 


Buie in respect 
to mo son ot the 
twice-married wo- 
map, declared in 
another passage 
of tiro Kalika-pa- 
rana 


72, 


, Under the same head, the author of the 
KSlika-pur&ia propounds a rule, applicable to the son 
of the twice-married woman. “ He should perform, at 
the funeral repast of his father, a rite dedicated to a 
single ancestor (ekoddishta); not any parvapa, or 
double rite, and so forth” 


ANNOTATIONS. 

conclusion advanced. In the extract Iron the Kalik^purana, it is fb*t stated, that a 
person should regularly adopt the son of a twicc-marricd woman, immediately alter 
birth. The following * sentence adds “ having performed positively, (vai) tor such, 
immediately on being bom, the burnt sacrifice for: the son of a twice-mamed wo#, 
i.he man should complete every initiatory rite, the ceremony for a male born, and the 
rcst/ 3 ‘-rifhis the author construes as implying pointedly, toe pertomance ot the 
sacrifice directly after birth. But the preceding sentence directs that adoption should 
then take place, from the contrast of the two injunctions, the author argues that no 
positive and restrictive rule, as to the priority in time or otherwise, for the performaw# 
of the sacrifice for the sou of a twice-married, woman, can be deduced. 

As in the case, of the sacrifice [to fire] for a son born.] On a rtfemnoo to the 
note subjoined to § 68, it will be perceived, that the sacrifice here alluded to, is res¬ 
tricted 10 be subsequent to the ceremony for a child corn. 

72. A rite dedicated to a single ancestor (cfcMdishfa) not any pirvaiw or double 
.ftp &c.l The first, sixteen funeral repasts, taking piece alter the ten dajs ^'mediately 
suceOedmallie day of death, as well as that on the anniversary ot such day are ekodmsh a. 
On these occasions the following articles am first presented ifi honour o the deceased ; 
—raw rice, liquid butter, honey, barley, soaked-peas, fruit, water, frankincense, white 
flowers, -kuw trass, a lamp, sandal wood, betel, doth, a thread, aud water tor the feet, lhe 
oblation of the funeral cake., then.takes place-The pdrvajur or double mo, consists m 
the same oblations, and other ceremonials, being consecrated, on toe death of the lather 
’•other sire in honour of the ancestors-on the mothers side, as well as m tliiuol those 




datiikaraflai 

Farasara. 
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73. The-eon of a twice-Married woman, at the funeral 'repast of 

pJH explain 'r* f? her ><> a % »#§# 4 the day of death, 
J, s 1 ■ should perform rites, dedicated to a single ancestor, 

not any pSrvana, or double rites, aijd so forth. 

7i. ' By the terms, “and so forth,' the different variations of the 
Import of its P&rv’apa rites, are likewise prohibited. For, a text of 
terms, 'and so Jatu-Karana expresses,—''Annually, let the son of 
for the i$f e > anc ' legitimate son, perform [obsequies] ac¬ 
cording to- the parvana form: the other ten sons 
should perform a rite, dedicated to a single ances- 
t®» ' a text of Panlsara, recites; [A funeral 
repast] by the legitimate son, for a father, who has departed this life 
on all occasions, is in honor of three ancestors: that-, by those of a dif¬ 
ferent general family, is consecrated to a single ancestor, on the anni ¬ 
versary of the day of death.” 

75. On the subject of sons, it had been said,*—" The son shift 
The slave’s son, given, and the slave’s sou, (D^sa-putra).” Of these lie 
described in a pas- describes the latter: “ A female purchased bv price 
w^of the Kalita- who is enjoyed, is a slave: it is thus declared The 
son who is born on her, is considered a slave-son.” 

‘ ^hat female, though of equal class, being purchased by price, 
Explanation. w io is, ‘ enjoyed, -co-habited With,—is denominated 

tt rpi ,. b / former sages, a slave. For, a text expresses,— 

I h,a woman, who_ is bought by price, is not considered a wife: she 
neither [avails] m rites, i n honour of the gods, nor in rites, in honour of 

t annotations. 

offe^ f to b ewh S Ar.^ tt8 ’ be8,deS ’ i the art ! clc8 * funeral cate is 

mother’s side The r I t* “‘“"‘f dece f° d male “«#*»» on the father’s side, and 
rnotnci s side. 1 tie Oblations in honor of the ancestors on either side, beite preceded 

le’eHvelv^aiid^ the offerin^ 8 i ? T ? de,r , 8 » de ^ es a certain set of divinities col- 

aliiclee ahovR rrmmfrXI S °i Ca ?’ “ m . honor, and consists of the different 
articles, above enumerated : these should also he presented both on the occasion of a 

mm Tf ‘^disdtente, to the Lord of the soil—Kites in the form of pirvana are 
ci. eiiatcd 1>^* a rigid Mu, oa the following occasions; on the last clay of every 
moon (amtivasya,- on the 8th and 9th days of the dark fori nights of Paushn Ma<*hi 
t 11 obb f 0T }? w Wt* in honor of the mother, and two 

£ th ? the full moon of Magha,- 

as neeii’h^v ^i ? jf, / S fortnight ot Alvina, which is denominated 1 Pitiipaksha* 
narticularlv^on the vui !? 1 ' performance of rites in the honor'of ancestors * and 
the riee n f ihs* n ° •' U |r mo ^\ iX ^~ 0n any day of Agrahyana, previous to using 

in A'shkda for Hr ° 1Uj 011 occas * ori of the grain which then ripens,-- 

“■•“t *•**- - 

ermshfhio- f!i r r euf: variations of the pirvani rite] such as the daily funeral repast, 
ancestors b m- r a / 1 l '? ns ^ c * be Performed in honor of cither set of the throe 

* saplndUarari^ ^o°M >0 * fck P a f? nts ' r ^ ocfciv . <!l ^> ’ a portieu of the ceremony of 
no mdift <v r Vicivu/)^ 8 m3 ,' ° these, differs Irani the real parvana iitc, inasmuch as 

In th0 the same 4rcmoninis are 

35 of Sect. oV* h ° bjeC ? iUwb0SC houor ih *J are Performed, are different (v. Note to § 


Vide supra , § 25, 


:• *>- A ; 
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il io manes. The sages regard her as a female slave/' One born on her, 
is a slaves son. The son of a female slave, is < a slaves son (d&apiitru’, 
the feminine of ‘D&sa’ (slave) being like the masculine in the Vedas. 


77. Or, the compound D&sa-pufcra, may be ex¬ 
plained,—‘ one who is both a slave and a soil/ or, thus 
—* a son denominated a, slave/ 


Other interpre¬ 
tation, of the 
compound term 
Dasa-pntra. 

78 The author lays down the rules, regarding this son,—" [such 
v if. ™. „i in „ a son] must not participate in the dominion of a king: 
smell son, 1 'laid nor of BrJihmanas, perform the funeral repast: he is 
down in another the lowest of all sons: hence, let him reject him." 
passage. 

79. The meaning is.-t-since, he is lowest of all sons, lie must not 
, . . share in the dominion of a king, nor perform the fune- 

Explanation. ^ r0]mst of Brahmanas. 


SECTION V. 

27te mode of adoption—Form hy vihom propounded—Necessity of 
observance—Effect of omission. 


The mode of 1. The qualification of the person to be adopted, 

adoption. has been defined. The mode is now propounded. 

2. On this subject, Qaunaklia lias said “ I, Qaunakha, now declare 
Declared by the best adoption: one having no male issue, or one 
^auuaklia. ' whose male issue has died, having fasted for a son.”'— 

•3. ‘ Adoption’—the form of adoption.—Having fasted on the day 
Illustration, of preceding, that of adoption—Vriddha Gautama has 
pari i of the text. “ The impotent man, or also, one whose offspring has 
died.” 

4. "Having given two pieces of cloth : a pair of ear-rings, a tur- 
■ f ban, a ring for the fore-finger, to a priest religiously 

tfkktto disposed, a follower of Vision and thoroughly read 
v in the Vedas; having venerated the king and virtuous 

Brdhmanas, by a ‘madhuparka’ (or prepared food consisting of honey, 
liquid butter and curds);”— 

•Kiiiff’ (here oc- 2 * 4 5 ‘ " The King’, here signifies, the chief of the 
cuttingmeans,the village, fora text of Vriddha Gautama recites,—"hav- 
owner”of the vil- ing invited all kinsmen and the chief ot the village 
Jage- also.” 

G, As for also the term, ‘ Lord of the soil (Prithivi^li)’ in a sub- 
A similar term P^ a g. e of the ^me author even-“ After 

inanotherpassage this, let him give a maulmpmka to the Loicl ot tlie 
has the same soil:”—that intends only the owner of the village: 
m Bailing. for, this, being expressed in whafc preceded, is the 

more forcibly suggested. 





.'oattaka-mi'mVnsa./ £EC. v. 

meaning is,—having venerated three Brahman as) by a 
inadhuparka, and so forth, for the purpose of asking 
[for the child to be adopted.] 

a bunch of sixty-four stems, entirely of the kuga 
Caunaka c o a- g Ta » s > and fuel of the pa!%a tree also: having collected 
tinned. these articles, having earnestly invited kinsmen and 

relations f — 

.9. ‘ Kinsmen’ (bandhun)— his own, his father’s and mother’s 

kinsmen. f Relations’ (jnyatin)—sapindas. The iuvifca- 
Exposition. tion of kinsmen, and the others, is for the sake of their 
witnessing: in the same manner, as the invitation of 
the king: for both terms are confirmatory of this, in the sense,— 4 They 
unite with (badhnanfci)/—and 'know (j&nanti)’ as their own, the adopt¬ 
ed person. 

10. " Having entertained the kinsmen with food : " and especially 

Caunaka con- BrShmanas 1 The meaning of this is,—having- enter- 

tinucd, tained invited kinsmen and BrShmanas, previously 

Interpretation, appointed, and (on account of the conjunction * and’ in 
§ 8) invited relations, 

11. "Having performed the rites, commencing with that of 
9aunaka con- placing the consecrated lire, and ending with that of 

tinned. purifying the liquid butter. Having advanced before 

the giver, let him cause to be asked thus,—'give the boy/” 

12. The. meaning is,—let him cause a demand, to 
be made through Brahman as, previously appointed. 


Explanation. 


m 

^aunaka con¬ 
tinued. 


14. 


The giver, being capable of the gift, [should give] to him, 
with- the recitation of the live prayer's, the initial 
words, of the first of which, are,—ye-yajnena, &$” 


The capacity to gi ve, consists in. having a plurality of sons, 
and the assent of the wife, and so forth.—‘ Should 
give/ is understood before this part,—"with the reci¬ 
tation of the five prayers f for, gift is indicated in ijhe 
prayer, commencing—" Let him receive a male from an intelligent 


And commented 
on. 


ANNOTATIONS. 


5). For, both terms are confirmatory of this, &c/j Both terms, vi/„ 'Bandhun 11 
(kinsmen) and 4 jnjatia* (relations). f Bandhu’ and, tf j-nyati* of which, these terms are 
severally the accusative case plural, are derivatives of the roots ‘ badha* bind, ‘jhya/ 
know. ' 

13. With the recitation of the five prayers.] The translator has not yet been 
able to learn the particular five prayers, alluded to. 

14, And the assent of the wife.] The reading * patf (the husband) is found in 
some copies : but that of * patnf (the wife) appears to be the more prevalent, and on 
that account adopted in the translation. The author does not mean that the gift of a 
son. without the assent of t he wife, would be Invalid, but with reference to his doctrine, 
in Sect. IY,.§ 15, that, such assent is essential to render the gift preferable. 
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“ Ha ving tak en him by both hand% with the recitation of the 
prayer, ^oixmienciiigr—'**• devasyatva, a &c.having in- 
audibly repeated the mystical invocation “AnjMd- 
angafc, &c. having kissed the forehead of the child : 
having adorned with cloths, and so forth, the boy, bearing the reflection, 
of a son:”— 


fannaka 

turned, 


con- 


16, 'The reflection of a son/] The resemblance of a son,—and 
Comment that is, the capability to have sprung from [the adopter ] 

himself, through an appointment [to raise issue on 
another’s wife), and so forth ; as [is the case] of the yon, of a brother, 
a near or distant kinsman, and so forth. Nor is such appointment of 
one unconnected impossible; for, the invitation of such [to i;aise issue] 
may take place under this text: “ For the sake of seed, let some Brah- 
iha iia be invited by wealth, fee. ’ ’ 


17. Accordingly, the brother, paternal and ma¬ 
ternal uncles, the daughter’s son, and that of the sister , 
are excluded : for they bear not resemblance to a soil 


Bed action, that 
a brother, uncle, 

&e. who could not 
have been begot- 
ten by the adopter, 
are not to be 
adopted. 

18, Intending this very position, it is declared in the sequel, by 
To which posh the same author :—‘ The daughters son, and the sis- 
tion, a subsequent ter’s son, are declared to be the sons of Qtidttis, For 
• the £j ie three superior tribes, a lister’s «on, is/no where 
[mentioned as] a son.]*” Flore even, the term ' sister’s 
son’ is illustrative of the whole not resembling',a ton, 
for prohibited connection is common to them all. Now, 
prohibited connection is the unfitness, [of the son pro¬ 
posed to be adopted,] to have been begotten by the 
individual himself, through appointment [to raise issue 
on the wife of another.] 


passage of the 
same author has 
reference. 

Where, the term 
4 sifter’s son* in¬ 
cludes all not re- 
ambling a sou, on 
account of prohi¬ 
bited connection. 
As expianed. 


% Passage of the 
Grilmparisishta, 
describing prohi¬ 
bited connection 
in the case, of mar¬ 
riage noticed and 
explained, 


19. -'The mutual relation, between a couple, feeing analogous 
to the one, being the father or mother of the other, 
connection is forbidden: as for instance,-—the daugh¬ 
ter of the wife’s sister, and the sister of the paternal, 
uncle’ wife. ’—The meaning of the text is this# Where, 
the relation of the couple, that is of the bride and 
bridegroom, bears analogy to that of father or mother: 
if the bridegroom be, as "it were, father of the bride, or 

ANNOTATIONS. 

, 16. Through an appointment [to raise issue on another’s wife] and, so forth.] By 
such an appointment, or marriage, and the like. 

^ As |is the case J of the sou of a brother, &c. &o.] Such son, might have been begot¬ 
ten by the adopter himself, had he been appointed by the husband of the boy’s mother, 
on account of his own impotence, to raise up issue on his wife; or, if the adopter him¬ 
self, had married, the mother of the boy. 

* V. infra f 7, Sect. VII where this passage from the Vedas, is cited at large, 

f V. supra 2. 74, 
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the bride stand in the light of mother, to the bridegroom* such a mar¬ 
riage is a prohibited connection. The two examples illustrate these 
cases in their order * 

In the same manner as in the above text, of the Gribyapari- 
sishta, on marriage, prohibited connection, in the case 
of marriage, is excepted; so, in the case in question, 
[one, who, it* begotten by the adopter, would have been 
the son of] a prohibited connection, must be excepted; 
in othei*words, such person is to be adopted, as with 
the mother of whom, the adopter might have carnal 
knowledge. 

21. <f Accompanied with dancing, songs and benedictory words, 
$am\ak.ha couth having seated him in the middle of the house : having 
ftued from § 15. according to ordinance, offered a burnt offering of milk 
and curds, (to each incantation,) with recitation of the 
mystical invocation ,— u Yastva-hrida : J the portion of the Rig-veda, 
commencing,—‘ tubhyanhagne and the five prayers, of which the 
initial words of the first, are Somo-dadafc, &c/ ” 



20; 


Conclusion, that, 
one v/nli whose 
mother the adopt¬ 
er could not have 
legally married, 
must not be adop¬ 
ted. 


Explanation. 


^ -2f. The meaning is,—with such seven incantations, 
having offered seven burnt offerings of milk and curds. 

23. Vriddha Gautama, propounds a special rule: “ Let him then, 
Rule propound- cause to be offered, as burnt offerings, an hundred obla- 
e'd by V add ha tions of milk with liquid butter, contemplating in his 
Gautama. mind, as the object, the lord oi created beings, with 

recitation of the prayer a prajapate-na-tva-detam, &c.” 


Stanzas follow¬ 
ing, the part of 
£aun&fcha in § 15, 
have hem before 
cited and explain¬ 
ed- 


24. The stanzas, which follow the passage, [of 
£aunakha last quoted,] commencing,—“ The adoption 
of a son, by a Brahman a, &c”f and ending with,— 
“ such gift is to l>e made, on account of difficulty,--*£ 
having been before explained. 

25. Next in order, to these stanzas, is this passage,—“ Lot the 
faunaka con- best of the regenerate to the extent of his ability 
bestow a gratuity on the officiating priest/’ 

26. The best of the regenerate.”] A. Br&hmana. 

27. “ A king half even of his dominion : next ia 
order, a Vahya three hundred pieces.” 


tinue'd. 


Comment. 


Text. 


20 . 


■ ANNOTATIONS. 

Tu the case in question.] That of adoption. 


? * The translator has here omitted an explanation in the original, by other Terms, 
of the words used in the quotation, to express the daughter of the wife’s sister, and the 
sister of the paternal unde's wife. The translation in English would be a ludicrous 
tautology. 


f Sect. 11 § % et. seq t 


t Sect, IT, § 1, 3* IS, 1% 20 and 2b 
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Half even of his dominion.’] The produce for one year, of 


ing, with recitation oi the prayers denominated ' Vyaimti in the mid¬ 
dle of Ins dwelling. But, if a doubt arise, let him set apart like a 
Cudra, one whose kindred are remote. Bor, it is declared [in the Vedas] 
•' Many are saved by one.’ When a son has been adopted, if a legiti¬ 
mate son, he afterwards born, the given son, shares a fourth part.” 

32. Of this, the part commencing from,—“Man produced from 
virile seed and uterine blood, &c.” and ending,— 
“ unless with, the-assent of her husband,—” has been 
before explained. 

S3. 1 Kindred’] The kindred of himself, his father 
and mother—‘ The .king.’] The chief of the village.— 
‘ .Dwelling’.] His house. 

34. ‘ With recitation of prayers, &e.’] On conclusion of the ‘ %a - 

port of the bhSga’ sacraments, having offered with fire, four obla- 
e ’ wittrrcci- tions with recitation of the prayers, denominated 
‘of Hie pray- " Vy6hriti” severally, and collectively. Such is the 
meaning. 


* Kindred' and 
ot.fyer terms ex¬ 
plained. 


* Occurring in the passage of Viiddha Gautama, cited in § $$ 
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. ;' 8 & 
plained* 


: Antmr emote kinsman'] this has teen ex- 


Term fuiir.eniote 
kin 3 mail* before 
explained. 

* 

36. 4 Bat if doubt arise, &e; ] He, whose kinsmen are in a distant 
Bat ft” * a doubt country, is one whose kindred are remote, toeing wide- 

arise, Ac.’ explain- ly different by country and language: should such a 
e( k person be adopted, a. doubt even exists, with respect 

to his race, disposition, audio forth; this being tlie case, let him set 
him apart like a Ctidra^Jpntil the ascertainment [of doubtful parti¬ 
culars] let him not hold communion with him; this is the meaning. 

37. 


On this point the author subjoins a passage of revealed law, 
as a reason. “ It is declared, &c\” through one son, 
'many/—the hither and other ancestors,—are to be 
saved. On this account the adoption of a son takes 
place: not that through one, many may be condemned; 
now, a doubt existing, on one side, condemnation is 
possible: therefore, he should not hold communion with him: for an 
offence, though eventual, must be avoided. 


Explanation of 
the-passage, 4 U is 
declared, . &c.’ 
which is subjoin¬ 
ed as a reason. 


38. Bat, the author of the Ealpataru, adverting to the reading,* 


Different read¬ 
ing and construc¬ 
tion in the Kal- 
pataru, noticed. 

if doubt arise’; 


aaanmkrishtam-eva/ ’—says: “ ‘ one even whose kins¬ 


men are not at hand, (asannikrishtam-evd^’-^pven one 
whose good or bad qualities are not known. The par¬ 
ticle tf eva’ is in the sense of,—even-—or though. ' But 
-on account of his kinsmen, not being near, should a 
doubt, with respect to his class arise; considering him as a £udra, let 
him set him aside, destitute even of initiation—A Qudra even, is indeed 
a son, this is the implied import.” 

39. Either of these expositions of the implied meaning, is mac- 
And shown to curate: for the adoption of one of a different class is 
be inaccurate., forbidden. Therefore the passage in its obvious sense 
only is correct. 


ANNOTATIONS. 


35. The prayers denominated c %4hriti/ &c,] These are three prayers in the 
Veda& distinguished, by pre-eminence, by this term : and when recited consecutively, 
they are denominated, Maha Vyahriti, or great Vyihriti. This term, in its original 
sense, signifies enunciation. 

38. But the author of the Kaipataru, &c.J A variety of reading and interpreta* 
lions of the passage of Vasisbfcha, here referred to, occur. The passage as read by 
Nanda, is thus : f adura-bandhavam-bandhu-sannikrisbtam-eva pratigrihniyat which i’s 
rendered, should take an unremote kinsman, or the near relation of a kinsman—The 
variation of reading, in the Kalpataru noticed, is the substitution of 1 asannikrishtam 14 
for * bandhti-sannikfi^anf ; and the passage is accordingly differently explained in that; 
work:* the variety in the rending and interpretation of fliis passage, "is fully noticed by 
Mr. Colebrooke, in a note subjoined to chap. I. sect. XI. § 13. of his translation of the 
‘Mit4kshaj.A on inheritance. 


* V. Supm Sect. 2 § 10. 
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40. After the adoption of a son given,, should a real legitimate 
The part “when, son he bora, the author (Vasishtha) propounds a spe- 

S peci.d rJ iCS a !' laJ P ro . vi8 \ 0n to the division of the beri- 

* . , .tage when, &e. 'l’ire meaning is: this son given, 

being adopted, it a real legitimate son. be bo rtf, then, the son ‘raven 

A. flnflAr«o lao ~ i. * ...T. / \ o • > 


receives a quarter-share 
41. 


not an entire share (a.) 


consideration to ,. i. : is to be considered, whether this form [for 

what tons the ^ l ‘ 0 P^ 10 nJ m question, is to be applied, [generally] to 
form prescribed, fcl) ? son bought, and the rest,fb its application be dcfcer- 
for adoption op- mined by the distinction in the part, which preceded; 
p ef ' to give, sell, or abandon their son.” 

42. Batulbayana, propounds a particular rule, for those following 
Baudhftjam pro- the faxttiri portion of the Vedas" We. are about to 
pounds a particu- —±r . ^ ^ . ^ .* 

3ar rule in respect 
to those following 
the Taittiri por¬ 
tion of tiie 'Vedas. 


, x " 7 ? nn t. dU 

explain the mode, for the adoption of a son ? —inere 
follows the same, as in the quotation from Vasishtha' 
from * Man produced, &c.” down to, ‘ unless with the 
assent of her husband.”) “One about to adopt, pro¬ 
duces two pieces of cloth, a pair of ear-rings, a ring, 


. . V r,u [UCW 8 UI CXOOU, ft DaiF 01 g TM^ 

and a priest, thoroughly read in the Vedas, a bunch of sixty-four stems 

Snsm "TFT’ the ‘PW <we • Then having invited 

tation V’ Ihl v 16 m J ddl . e oi tbe dwelling, and having made a represen- 
hfthe g ‘‘ -lt S s . a f 1 doWn W direction of a Brtfhmana.t 

° r ? “nddie of his house.: having caused to be' ex- 

rii P T e/n,' t '° US d *J vj ene ^ ctl ? n! Prosperity!: having performed 
utes, commencing with the recitation of the prayer ‘ Yaddevhvamnn,’ 


- 5, - » v. o-x u l V LI 

Sorned SKSfe ^ 1 thee/for offifpriifg/ Then having 

invesfth-r 1 ai ’ w ' th , c ' lotbs and ear-nnga and ring: having performed the 
mve&ti|me, and other ceremonials, down to the kindling, a flame of 
'■ ' xvin S dressed the oblations, lie offers a burnt offering. After 


ANNOTATIONS. 


41. 


It is to be considered, &c.] 
applicable fo the sons made ‘ " 


ed, &c ] It is subsequently determined, that the form i» 
ami selbgiven, as well as the three sons, indicated by the 
;naorr viz. the sons given, bought, and j n <> a 


. - ... . . .. ; , « * • ? “** >vr.ii um; txact! sons, niaica) 

| c ™50 anVfiT) “ ’ “ abandon v ’ z - lhe sons S iv <*> bought, and deserted. 


.. The TaiUiri rartionof the Vedasl This is included in the Yakr Veto, and takes 
if • n,un. Loni Uttm » partridge “ The test of this Veda being disgorged by YSioyn- 
valkja, in a tangible lorrn, and picked up by the rest of Vaisampiyaul’s disciples,' who 

woid-'tSirh-i ) SSUmed tke Shap ® 0f (Wilson in his Dictionary on the 


* Butea frondosa. 

BSfHf in “I*? <>f oftgiaal Rives.“haying presented Brahroarms with pre- 
pared.food but this appearing erroneous and inconsistent with practice, the translator 
has adopted tiie reading in the Dattaka Clmndriktf. * uu. wwMia.or 

(“) Sec l Mad. H. C, KepV 49: 1 Moil. Dig. 306. 
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Si. 


having recited the incantation in the first chapter of the [Tajar] Veda, 
commencing * (Yas-t\ r i-h;ridaklrinamanyam^na) > with recitation of the 
sacrificial prayer “ Yasmai-tvan-sukritejdta-vede, &c,” he offers a burnt 
offering—Next, haying performed the burnt sacraments, where the 
prayers denominated ‘ vy&hriti’ are recited: [and] that designated 
* svishta-krit ,# with other ceremonials, being completed, down to the 
bestowing an excellent cow, he presents the fee^ [saying, yours are] 
these two cloths, the ear-rings, and the ring likewise;’ But subse¬ 
quently, if a real! legitimate son is born, he [the adopted son] succeeds 
to a fourth share; so says Baudhayana.” 

43 . As for the text of Vxiddha Gautama, <f A, given son abound¬ 
ing in, , good qualities (yatha-j Ste) existing; should a 


A text of Vrld- 
dlia Gautama, in¬ 
timating an equal 
partition between 
the adopted au d 
legitimate s o n s, 
refers to w here, 
the first possesses, 
and the latter is 
destitute of good 
qualities. 


legitimate son, be bom at any time : let both be equal 
sharers of the father’s whole estate.” That must bo 
construed, as supposing the former possessed of good 
qualities, and the legitimate son, destitute ofthe same: 

An onpmrnf, nf thtf* pnl htiP.f 1 vatHil-l £ta/ ( l aboundlD ill. 


on account of the epi thet‘ yatha-jita* (‘ abounding in 
good qualities’). He, in whom there is a * jata, that 
is an assemblage (samuha) of good qualities, (implied 
by ■■ yatha’) is c yatha-jSta,’—one abounding in good 
qualities. This is the meaning; for, the term “ yatha” 
is significant of similitude, depending on quality. 

44. Accordingly, by this text, (“ of the man, to whom a son has 
been given, adorned with every virtue, he even, shall. 
This construe* - •* v •• ■-* v 1 1 1 xsMgffJ* 


tiou, supported by 
a text of Ainnu. 

Conclusion us to 
its accuracy 


UvJyU glVUAl, HHAV.UJ.VSl v.< . V* J - ; 

take the heritage, though duly brought from a different 
family,”) Mann hath declared on defeet of the real 
legitimate son, the succession [of the son given,] to the 
whole heritage. Therefore, his participation of a 
moiety, a legitimate son [not possessing good qualities] existing, is even 
proper. 

45. The same author propounds a special rule, should the due 
,, form for adoption, not be observed: “ He, who adopts 
p?ovWeT e as U ahirt a son, without observing the rules ordained, should 
L informal"stdop- make him a participator of the rites oi marriage: not 
ticn. a sharer ofthe wealthV 

46 The meaning is; the marriage only, of one adopted, without 
the form for adoption, is to be performed; no wealth 
Exposition ,of is to be bestowed on him : on the contrary, in sue u 
his text. case, the wife and the rest even succeed to the estate : 

for, without observance of fonn, his filial relation is not produced. 

47. Accordingly Vriddha Gautama. “ The sons given, purchased, 
and the rest, who are adopted from those of his own 
The necessity general family, by observance of form acquire the 
S«be. of lineage [to the adopter]; but the relation of 
the filial relation sapinda, is not included.’’ Here, there is this restric- 


* This sacrament is so called from the prayer, read on the occasion. 
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of the adopted, hive rule; * by observance of form only, acquired the 
decided by Vxid- state of lineage;’ for* the forms for gift., and so forth, 
from being comprehended in the descriptions of the son 
given and the rest, [are necessary to] complete the peculiar nature of 
each. For instance, [m Maria’s description of the son given], it is said : 
■“ give as a son in a time of distress confirming, the gift with water”; 
here- the mention of waiter is illustrative of the whole form necessary' 
for the gift [of a son]; and hence the form for adoption, also is implied : 
for a text of Manu expresses,—“ Though duly brought from a different 
family,” The meaning is ( obtained legally,-^according, to form;’ 

48. “ Purchased and the rest.” By the word 1 rest’ the sons made, 
deserted and self-given, are included. For, by the 
< - SoLfJativiliP expression “ as specified” in the text subjoined, it is 
word 'rest* used declared by Manu, that those only, who are qualified 
by Vriddha Gau- by the form, indicated in their respective descriptions, 
hum a. are substitutes for sons. “The .sages declare... these 

eleven sons, (the son of the wife, arid the rest) as specified, to be sub¬ 
stitutes for the real legitimate son; for, the obsequies would fail.” 
Accordingly in the description of the son made,—“ whom being equal 
in class a man affiliates (prakuryfifc,) &c.”—by the preposition ‘ pra’ 
[ which has a perfective import],—in the description of the son deserted 
*' whom a man receives (pari-grihniyat) as his own son &c.”—by the 
preposition ff pari’ [implying thoroughly],—and in the description of 
the sou self-given,*—“ who offers (sparsayet) himself &c.”—by the verb 
offer- synonymous with f give,' 1 reception in adoption (parigraha) with 
the observance of form, is declared. 


ANNOTATION'S. 

48; By the word c rest’ the sous made, &c. ] The reasoning of the author, in restricting 
the word ? rest" occurring in Vriddha Gautama’s text, as denoting only, .the sons made, 
deserted and self -given, is not, obvious. It should bo observed, that, this text refers to 
sons, who may be adopted by an evert act of reception, from amongst, those of the same 
family, whose filial relation is declared to be produced by the observance of form only, 
{of course the form applicable to such adoption) *, and whose relation, as sapinda (meam 
xng here by blood) is barred The author restricts the sons alluded to in this text, 
whom the terms ‘ the rest.’ denote to the three mentioned, by referring to Manu, who 
declares tkd, the sons only, as previously described by him, are substitutes for the 
real son ; dr in other words, possessing filial relation. But of the descriptions which 
preceded, in those only of the sons made, deserted and self-given (besides, the son 
given and bought,) is adoption, by an overt act of reception, and with the observance of 
the form proper for the same, indicated. Thus, in ( he descriptions of the soni made 
and deserted, the species of adoption, in question, with the observance of the proper 
form is implied by the verbs 4 pra-kury&t’ and *. parlgrilmiyat’ meaning literally, ‘ com¬ 
pletely makes’ and ^thoroughly receives.* The son self-siven, described as one who 
* offers (sparsayet) himself, &c. 5 and the author explains this verb as synonymous with, 
—to give ; but the gift cannot be completed without an overt act. of reception on the 
adopter’s part perfected by the observance of the proper form. The same may be ob¬ 
served, in the case of the sons given and bought. On the other hand, the ether six 
sons cannot be referred to in Vriddha Gautama’s text, as in their descriptions by Manu, 
adopticmwit.il an overt act of reception, aud observance of form for such adoption, is 
not implied; and besides these arc connected by blood, as containing portions of cither 
of the adoptive father, or his wife, and those who..on that account were before declared, 
to be adoptive sons of fight (v, Sect. 1 § 34 and 35-) 
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507 


4 ;V Intending the aaJrnte, after having premised,—“ therefore his 
father and mother have power to give, sell or a^bafe- 
d° n their aou,” by Vasi slit ha also is the form for adop- 
siSidia % applica-' tion declared. “ A person being about to adopt, a son, 
ble to the five sous, &e.” Now from the expression < adopt' (pari grab a.), this 
in question. form is to be applied to the adoption likewise of the 

sons made, a self-given: for the same is implied by Maim by each 
preposition respectively [in their several descriptions.] 


50. Therefore the filial relation of these five sons 
proceeds from adoption only with observance of the 


Conclusion that 
thtir iilia) relation 

the* obstmnce^of **° m either Vasishtha or 9a.unakha ; not otherwise, 
a form only. 

51. As has been determined in the case of the son of the wife 
by Mafiu and Yajmtvalkya : for, [the necessity of | 
observing form, is declared affirmatively and negative¬ 
ly in these and other texts—“ Even the son of a wife 
duly authorized not begotten according to law is un¬ 
worthy of the paternal estate. For lie was procreated 
by an outcaste.”* “ Either brotheiuippointed for this 
purpose who deviates from the strict rule and acts 
from carnal desire shall be degraded, &c.”f 

•V&2* 


in tire sain c 
manner, as in th« 
case of the son of 
the wife, as de¬ 
clare cl by Manu. 
Ydjilavalkj’a. 


An inference 
to the contrary, 
which might be 
drawn, from a 
passage of the 
Saboilhinf, in¬ 
admissible. 

Being at vari¬ 
ance with autho¬ 
rities cited ; and 
a fn-xt of IVithb 
nasi. 


As for what i$ declared in the Subodhini, a coin men ta-ry- on 
the Mit&kshar«t,—“ And the elders regard that pro¬ 
perty as temporal; like the filial relation and so forth:” 
that must be rejected, as contradicted ; since it is re¬ 
pugnant to authorities cited: and because from the 
adoption only of a holy saint (Srsha) (that is,—one 
propounded by a holy saint) the relation as son is 
declared to proceed by Paithmasl in this text; <£ Now 
these sons given, purchased and made, and the son of 
tho appointed daughter who are in this case affiliated 
through the adoption of a holy saint by another are 
not sons of two fathers [being] unconnected to those 
of the family, (asarigatad^ulxnaclvyfciushy^yarii)” 

53. Such, to whom those of the family (that is the family of the 
Explanation of natural father) are not connected, [are asangata-kulina; 

the text.. and] persons not sons of two fathers and tho same, 

[are asangatadvuliiiadvy^mushyayaTiS, The meaning 
is, those who are adopted according to the form of a holy saint are not 

ANNOTATIONS. 

40. Now from the expression ‘adopt’ (parigraha)]. laterally completely receiving. 

. 5 3.^ Persons sons of two fathers and the same.] The author analyzes Paifhiaasfs 
piirastt tuanovU.a-IaiUnAdvydmushyayanh/ He begins by explaining the fefc member 
or tins complex expression 4 asangata-kulina* which is itself a compound and then 
nicuoates the class of compound to which the whole is to be referred. Thus the 
sentence ‘ persons sons of two fathers, & c/ shews that the complex phrase in question 
is a. kai madh arii samaqa, or compound of nouns, designating the same person ; and not 


Manu 9, 14.6. 


t Yajhavalkya. 


zt 
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allied to those of the family of the. natural father : therefore they are 
not sous of two fathers. 

5 h Or the reading ' r>vykrniishyayan^ ; (sons of two fathers) may 
Aaclier reading be admitted. For it will be declared in the sequel,* 5 
noticed' ‘ sis a'dmis'- that where, both the imtuM and adoptive fathers 
»h)le. perform the different ceremonies, the state as son of 

two fathers ensues. 

55. Although it may be used like the word Indra and so forth ; 
x> <ro ., j still, since the prevailing sense proceeds from popular 
MhlliP bidh'at c recognition and the production of fa son] is ordained in 
1 int filial relation holy writ, the general acceptation of 'son/ like the gene- 
only proceeds ral acceptation of'wife’ and the like, must be under ~ 
from me* obser- stood/’ By the purport of this and other passages, 

0 ■ emo ~ MedhStithi also declares the .filial relation in adopted 

sons to he occasioned only by the proper ceremonies. 

58; It is therefore established that the filial relation of adopted 

General eouclu- sons is occasioned. only by the [proper] ceremonies. 

6 ; tm Of gift, acceptance, a burnt sacrament, and so forth 

should either be wanting, the filial relation even fails. 

SECTION VL 


Mute for Succession where the real son and out formally adopted; and 
where one formally and one'informally adopted may co-exist — 
Relation in respect to family and so forth of the absolutely 
adopted son—of thoDvydmushydya-nd—who is described . 

Caunakbn pro- I. Next should the real legitimate son and son 

vuies for the cases given and son adopted, without observance of form be 
were a real son eo-existent; the same author propounds the succession 
and an adopted to es tafce. " Him, existing,—-a son being created : 
rnailv and one and a son given, existing,—one being adopted mtor- 
in formally adopt- mally * that estate is his only who is justly master of 
eel may co-exist* the father's wealth/' 

ANNOTATIONS. 

a dvandva iainaqa, cr conjunct compound of nouns indicating distinct persons, but 
having a c wirium government.: 

51 Or the reading, &c,j The variation hi the reading noticed consists in 
*DvyAmiishyAvanbeing read without the privative a, instead of with it, as in that 
preferred by Nan da. If that now noticed be adopted, sah&ata-kulina (connected, Arc.) 
mast be construed as contained in flip text instead of asangata-kulina (unconnected, &c ) 
For by the rales of orthography,, whether ' t<? (which occurs in P&kliiri,Vs|s text) be 
followed by sangata or aSangataAu coalition, the same form * te-sangata*' is exhibited, 
though it is usual to insert a diacriiical. mark equivalent to our apostrophe to. denote 
the presence of the vowel a, 

55. Like the word .India and so forlh.) The word Indra is figuratively used, to 
express a person of great wealth : the word son may iu the same manner be used in a 
figurative sense. 

w* 
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mmc’ 

s# 


2. •""Him”—the real legitimate sou existing; whatever son is. 

Interpretation “? d # a,ll, P^ R “ d f° * orth > «f. 
oi tiiti pan. of his wbo is master oi. the latliera wealth justly that is— 

text providing- for by obvious inherent right,---does that estate belong : 
thy first case, not to another. The meaning is that if a real legiti¬ 
mate son exist, the adopted son is not a sharer of the wealth : tor in. 
the affiiiatioa of a son, the non-existence even of real legitimate issue 
is an essential condition. 

3 . Thus a son given, that is one adopted according to form 

existing, should a son be made without observance of 
Of that provide j aw . 0 f these likewise the son-given only is participant 
mg for dicsecoad ()f the esfcate; rio t the one adopted without observance 
of law. Such is the meaning: for, ordained form aloOe 
produces the filial relation. 

4 Should a son-given . and the real legitimate son 
exist together, the son-given does not receive the 
share of an elder brother. This, the same author pro¬ 
pounds,— a Subsequent to the adoption of a son-given, 
other sons being born —should the father divide his 
estate; let him not be the partaker of the share of an 
elder brother.” 

5 4 The meaning is, this,—after the adoption of a. son-giveu, a 
legitimate son also being born; the son-given does not 
Text explained, ^eceiv© the share of an elder brother. 


A soil adopted, 
previous to the 
birth of areal son 
has no right o f 
primogeniture as 
shewn by another 
text of £a«inaklia. 



7 The son-given must never claim his natural father s in roily 
and estate. Thus, ' the obsequies’—that is, the time- 
Explacation. ral repast would have been] performed by the 

son-given fails of him who has given away his son. 

8 . The author of the ChandrikS thus explains, “ By this it mdg 
, . clai ed that by the the act alone, creating i'. • 

Explanation iu Utibn property of the son-given m the estate or Jus 
the Ciiandrika. adopter is established, and connection to lam as be- 
lonomo- to the same family ensues: But through extinction ot the 

gift, the property of the 

estate of the giver is extinguished; and connection to the lamJy 
the giver annulled.”* 


« Yale Srniti ChandrM, See. 11. § 19. where this qaotalioB iu part occurs. 
(a) Seel Mad. H< C kep. 182 . 
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9. But although, by the text of JVtamT, connection, to the £&w v 
A text of Vtha't ^bo A^toi-al parent is annulled : what proof is there 
Madit condasivtv as to the connection to the family of the adopter Wing 
that liiial relation established ? on this point V'xhat Manu declares,_ 


that filial relation 
to the adapted la 
J her is established 


point Vrhai Manu _ 

44 son$ given, purchased and the rest retain relation 
sapiiulato fhe^ natural father as extending to the 
dHh aiid seventh degrees; likp this general family, [which is] also that 
of their adopter ” 

10. The relation as sapinda of sons given, purchased and the rest 
EipUntion of natural parent continues : by gift, and so forth 

the text. even, that does not fail ; for by reason of consisting in 

- , T .... connection through containing portions [of the natural 
mther j, it is not possibly to be removed while the body lasts. By this 
it is declared that the relation of sapinda in question |s- the emisan- 
guinea 1 connection only and not connection by the c pin da’ or funeral 
c;uve | lor that this latter is barred is shewn by this passage — 
? ]mn ^ho has given away his son the obsequies fail” Anticipat¬ 
es* question as to the extent of this relation as sapiritfa, the author 
adds,—^.fe^fending to the fifth and to,the seventh, degree, fee/' The 
rneamng is this : ; Extending to the fifth deeree ^complefing five that 
is embracing, five degrees. So of the expression 4 to the seventh 
degree. 

A l ext of Gau- ^3* Gautama also, “ With the kinsmen on the 

taiua confirmato- 81( l e of the father (viz. of the procreator (viji) beyond 
Av- tlie seventh degree ; and with those on the mothers 

side beyond the fifth, &c.” 


12, Here 

The word fvljf 
Oceum»>g denoif-8 
generally the na¬ 
tural father of any 
description of ad¬ 
optive son, as pro¬ 
ved by a text of 
Manu. 


the .word ‘ vijf (the procreator) is used for the sake of 
comprehending every one even, the natural father of a 
son given and so forth; not merely the natural father 
or the son of the wife only : for a text of - Manu ex¬ 
presses, As for these, denominated from the context 
sons though produced from the seed (vfja) of others : 
they are [sons] of that person from whose seed they 

se verally sprang ; and of no other.* 

ANNOTATIONS. 

, ra) J°; r I s Glared. &c.l The word ‘ptofa’ signifies either, the < body’ or a 

c„i,n, or MI of loo I presented to the mane* of the deceased : the word ‘ sapinia’there- 

uzszss^sr ?*?***> “ “» 

*r ”“r 

m respect to the natural father of any subsidiary sou. J ’ 


f Manu 9,181. 
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mi 


Of whose text 
the sentence 4 they 
arc aousj&c/kvto. 
declare the con- 
m^noa of sppinda 
AtuiVhe '.expres¬ 
sion c no dth'ef to 
denote the adopt¬ 
er. 


M 


13. ‘They are sons of that person.’ This de- 
elaratkai that they are' hows Is for the sake of pro¬ 
pounding the connection of sapinda [by the body ] ; 
arid not to establish filial relation, if or that would 
be at variance with the declaration of filial relation [to 
the adoptive lather] contained .in this and other 
texts,— <k Of these twelve sons of. men, &e.”*—* Of no 
other’] not of the adopter. 


But analogous to the. case of the daughter may not the re- 
i l uU latioxi of f sapinda’ to both [the giver and tlie receiver] 
• be admitted : for Jike the state of lineage, the relation 
of sapinda is established by the adoption.--Should this 
be objected it.is wrong; for it would be at variance 
with the text of Vfiddlia. Gautama.—" The sons given, 
purchased and the rest who are adopted from those 
of his own general family by observance of form ac¬ 
quire the state of lineage [to the adopter]. But the relation of sapinda 
P not included;" 

1,5. Those sons given and the rest who are adopted 4 from those 

Explanation of f tf owu ? on f al from among his general 

■his text:' family acquire by the observance of form 4 the state 

of lineage’—the state of offspring. But in respect to 
these the relation of sapinda ‘ is not included’ bythe form,—meaning 
—is not established, 

WjjicJi, a for- 

I the J 


Objection 
the relation as 
sapi$la, wy sub¬ 
set, to Ijotlx fath¬ 
ers, refuted by a 
text of Yriddim 
Gaafcaifta-* 


16. If the relation of. sapinda be not Established 
w' ttnf tn nfnlit in tll0 ? e ® ye » of the same general family, i t is declared 
l| - a fortiori, that such relation is not produced in the 
case of one of a different general family. 


in the case of one 
of k different 
acral family. 

Argument in 17* And tins is proper. As [in the case of the 

favour of /the ge- daughter) by reason of her proceeding from the father 
neral position, as and producing in concert with the husband, the same 

WSm borl 5 r - f t1ieir % 8U «] . the elation of sapinda [by the 
sapinda to tlw body] [,o both is 'established : in the same manner in the 
adopter, not ex- case of the a&n gi ven it is not. established; for thought 
is ting in the ad- he nroceed from the nature) fn.fh«r tihn mniinmn.™ 
opted. 


he proceed from the natural father, the producing in 
concert with the adopter a common body is wanting. 

18. Accordingly, Devala in the text subjoined (since the family 
Which is con- name, a share on the funeral cake are specified,) by 
hj a text the term ' merely,’ bars the relation even of sapinda.- 


firmed 
of Dovaia 


For the sake of religious merit [being adopted] like 
AxN NOTATION'S. 

}‘k .Bat analogous to the we of a daitghte'r;) A damsel retains the relation of 
sapinda f.o her father who gives aad aequkes the same to her husband who receives her 
m marriage. 

18. Devala m the. text subjoined.] In the Vyavahara Mayukha, this text is cited 
a.3 attributed, to fiiirada and alleged to be imauther.tic. 


* Manu 0,158. 
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the teal son under the family name of each respectively/ (tetntait- 
gotrena) sons [who are] reared: for such merely participation in a 
share, and [the oblation of] the funeral cake is declared.” 

19. But is not this irrelevant to the subject proposed: for it 
Opponent’s regards the son for religious merit. Thus :—in those 

objection ibafc sons who like the. real son are reared for the sake of 
Devalue text re- religious merit ‘ under the family name of each res - 
garJs a par lieu- pectively] (that is under the family name severally 
j ar son for rtli- of each only,) does the mere participation alone in a 
giom LQii , share and the funeral cake vest: not, (for such is the 
intent,) the relation of sapinda to the adopter. Hence the text im¬ 
ports the want of connection of sapinc)a of that son only to the adop-- 
tive father : not of the son-given. 

20. This objection if made, is denied.—For a son for religious' 

Eefuted* merit (dharma-putra) is not admitted as [such ad¬ 

mission] would be at variance with the enumeration 

in this text,—' f< Of the twelve sons of men whom Mann sprung from 
the self-existent, has named &c.” ;—or even were such son admitted 
as he Is not classed in the series of heirs, (the wife and the i T est,) he 
could not participate In a share : and the connection of sapinda]not 
being possibly implied to forbid it would be unmeaning. Therefore, 
that text regards only the son: since it propounds participation in a 
share. 

21. Now of the text in. question this is the meaning. f For 
Explanation of sake of religious merit',—(that is, for the sake of 

Devab’a text acquiring religious merit'obviating'the exclusion of 
the man himself from heaven,) after being adopted 
* like the real son]—(that is as substitutes for the same ;) by the adop¬ 
ter, * under the family name of each respectively’,—(that is, even 
under a family name, different with reference to the natural father,) 
sons who arc reared: in these merely participation alone in the heri¬ 
tage and [the oblation of] the funeral cake of the adopter vests : not 
connection as sapinda. Therefore, it is established that in the text in 
question the connection of the son given as sapinda to the adopter is 
not declared ; but on the contrary his connection as such extending 
to the seventh degree inclusive to the family alone of the natural hither.. 

22. But does it not follow on account of proximity, that sons 
Opponent’s mentioned in the plural number required by the re- 

argument, that petition of' tat,’ are designated by that pronoun, not 
sons me alluded on account of remoteness, the adopting party becom- 
to by the pronmm ;ing possessed of male issue ; for,—it would be impro- 
in Dev ala’s text. p er apply to such, whose plurality is dubious, the 
repetition :—the pronoun, * tat’ designating (as it were) a person not 


ANNOTATIONS. 

22. Required by the repetition of ‘ trit. 5 ] This pronoun is repeated to denote that 
the reference to the object is made distribuiively it Mows, therefore that the object 
must be in the plural. ' 






Immediately obvious cannot bear an import i n the sense of f atma*' 
i(se]f) :~~*ariet the possessive pronoun 'ava’ (own) denoting the 'person 
immediately obvious, only would have been proper. 

33. Should this be alleged : we assert, the contrary. According.. 
.. to the maxim,—“ The application. • of pronouns is to. 

4 teiu;.eci. the object presented to the mind,”--.-the adopting 

party is indicated by the pronoun f tat 1 (‘of each, &e.’). For the being the 
-object presented to. the mind, depends on being principal: and the 
being principal, proceeds from being the object to be perfected, or from 
relation to the effect. Now the father is principal by reason of being 
the object to whom accrues the effect consisting of heaven, which .in 
virtue .of such text as,— <f by a son he conquers worlds, &c/-—is to be 
•produced bv an act, the instrument of which is a son: and because by 
thoroughly considering this and other texts,—“ the rites for the father 
consisting; of oblations of food, and libations of water to be performed 
by the soil, fee”—it appears the father is the object to be perfected as 
such by rites of oblation of food and so forth, the agent of which,is 
the son. 

24. Thus. “ Ho mixes coagulated milk (dadhi) in boiled milk : 
\mi AYiaio^otis that is a curd of two-milk whey (amikshftj/ m obla- 
reasoning from tion for the Vai§vadeva set of divinities/' It being 
the Mfmaasa settled, that the curd here alluded to by reason of 
cited. being formed of mingled coagulated milk and milk, 

is an altered mode of what was intended to be offered: should it 
be alleged by the opponent that the coagulated milk is what is altered ; 
since that alone designated by the pronoun 'that; (for, the coagulated 
milk mentioned in the accusative ease, is principal by reason of the 
rnilk mentioned in ike locative being secondary,) refers to the divi¬ 
nities :-rit is thus demonstrated by the supporter of the right opinion, 
that the milk is what, is altered. As the milk is pervaded by the 
coagulated milk, although , the object [of the verb ‘ mixes’|, by reason 
-of this consequent result of the import of the passage ,—(' he perfects 


ANNOTATIONS/ 

Not cm account of remoteness, the adopting’ party.] In Devah’s text, though not 
expressed the adopting party is understood as the agent to- the verb in immediate con¬ 
struction with « arc reared/ in the passive voice: and is consequently more remote 
than 'sons/ from the phrase * tat-tit r <6oa.^ 

To such •whose plurality is dubious.] The agent of the verb ‘rear not being cx* 
pressed : its plurality or otherwise i3 not certain. 

24. He 'mixes coagulated milk (dadh) in boiled milk.] The author alludes to and 
enlarges on a portion of the 9th. topic of the 1st section oF the 4'h book of Jaimuu. 
Mimfmsd. In the Vedas, this passage occurs. “ He mixes coagulated mix, ((uivlm) m 
boiled milk, that is a curd of two-mSk whey (amiksliA), an oblation for the V.a^vad^va 
set of divinities, and whey for horses [on particular ceremonies/] in the part of 
Mlmansa specified, it is proposed for a discussion whether the curd and whey, viz. the 
grumous and serous parts or this compound are collectively the object of the act. or 
only the curd. Since both are equally produced by foe act of admixing the epagni^ea 
milk. The first supposition might be inferred: it- is however thus demonstratua, 
the curd, formed as mentioned is the object proposed by the act., and that t/ic. wuevm 
incidentally or subordinalely produced, The curd it is urged is »o other than the xmik 




rdlk 'by Coagulated milk/) the milk alone is principal. Therefore, this 
only designated by the pronoun ‘that,’ relates to the divinities. Ana¬ 
logous to this, iu the case in point also, it is correct to say, that since 
the father is principal, by being the object to be perfected, he only is 
designated by the pronoun <! fcaC 

A rgmueni #3* But should it be objected, if the son given, 
against the posh bear not the relation of sapinda to the family of the 
ti.on, that the adoptive lather; why should not his marriage take 
ad >pted is not re- p] ace therein ? Excellent! we.reply.—on account of his 
tldk^ado^fee^ belonging to the same general family, 
refuted. 

26. Then his marriage might take place with the offspring of the 
adopter’s sister and so forth, for connection by identity 
Further objec- of family and that of sapinda are wanting; nor do we 
tion ot opponent. ^ present find any text prohibitory of this. On the 
contrary, there are passages in favour of it such as, “ Let not any one 
marry the daughter of that person, who taught him the savitrx incanta¬ 
tion ; but marriage in the general or also irt the peculiar family of that 
person, does not however occasion an offence.” Yet, this is not an 
intended consequence; for, it is at variance with the universal practice 
of good persons, uninfringed, and by holy writ tinforbidden. Therefore, 
what reason is- there against marriage in such instance. 

ANNOTATIONS. 

itself to which the coagulated milk is admixed, as is argued,—Tst, from the use of the 
prtmomi ‘ that* which indicates the boiled niilk, for that is principal,—3d, horn the 
import of a preceding portion of the Vedas referring to the oblation of curd produced 
by the process in question, which recites, “ consume this milk/*—3d, from the analogy; 
of taste, the curd and milk both being sweet: whereas the whey is sour. 

20. * Sav ifcrf incantation.] This (otherwise called the Gayatrt,) is a verse of the 
V edas, the mental recitation of • which is an essential part of the daily observances en¬ 
joined the Brahman to whom, when invested with the characteristic thread, it is taught 
with aa injunction of secrecy.—Fur the-insertion here of’tins Mvsticai Vers-e, the curious 
reader is indebted to Earn 'Mohan Ray, an enlightened Hindu dishing! ikhed by Earning, 
but still more by the liberality of his sentiments, well evinced in the different publica¬ 
tions which have emanated from his pun.-—The text of the Savitrl runs thus : 

Om ! Blnir-hhavah-svah ! 

Tai-savitur-vareriyam bhargo devasya dhlmahi dliiyo yo nab prachoduyat 

This may be translated ,'— 1tl Glory to the Almighty in bis triple character of the 
preserver, the destroyer and creator :—to the earth, sky and heavens —W;: contemplate 
that desirable light of the resplendent sun, who directs our intellects” 

On this Earn Mohair Ray, makes the following comment founded on interpret alive 
passages from, the Y edas> Alarm and YajEavalkya ,—“Om ! This mvstical word is com¬ 
posed of the letters a, u and m, and is the emblem of God the author (as respectively 
iufciw.at.ed by those three letters) of preservation, dost motion and creation.—Those 
U tters likewise express that with respect to sentient beings, he rules the states of wak¬ 
ing dreaming and sound sleeping.—This word is called the PrAnaru or praise.-^ 

4 Rdur-bbavah-svaiy—These words signify the earth, sky and heavens,—This is called 
tbie vyahriti, or universe, or all comprehending—These (the pnuvvva and vvahnti) ate 
prefi xed to the Gayafcri, to make it complete. The three combined imply that.,—we cmv- 
tenrjpiate God, the author of preservation, creation and destruct ion,—the support of 
Sentient beings, in the states of waking, dreaming and sleeom;',—who comprehends the 
universej—and is that desirable inherent light of the resplendent sun; that, as our in¬ 
ternal light directs our understandings towards righteousness,—ov in short, that God 
it all in alL 1 
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father, may not intermarry. For, under this text, subsequently recited. 
" the relation of sapindas ceases with the seventh person,* A;e. &c. ) 
the father of the adopted son, the seventh in descent, not being related 
o£ aapinda, to the conuxiou ancestor,—-by reason of tho bride, the sixtn 
in descent, consequently not being so connected to Kim, such bride, the 
sixth, and the father of the bridegroom, the seventh, are not mutually 
connected as sapindas : as has been already declared, therefore, there 
is no inconsistency in alleging that this text even is decisive ot the re- 
latio.n of the adopted son as sapimla [to the daughter of his adoptive 
lather's sister and so forth].” 

$8. This is very erroneously stated : for, either of these alteraa- 
This reply re- tives, [one of winch under the foregoing construction 
fid as very must be assumed] is-admissible. Accordingly, is the 
erroneous. text in question decisive of the relation of sapinda., of 

an adopted son only; or, of both the adopted son, and the real legiti¬ 
mate son ? The first proposition is not correct: the text may, in two 
ways rebate to the son-given ; either from such son being the subject 
treated on, or the text having the same meaning with a special text 
conclusive of the adopted son's relation as sapiada. Now, in this case, 
there is not either of these two causes, since they do not appear, Be¬ 
sides, did the text in question intend the adopted son, the term * father* 
by a secondary import, would mean the adopting father ; and that is 
not intended ; for, it would be at variance with the rule ot logic, “ In 
a precept, the sense of a term is not secondary. Nor, also is the 
second position accurate, since it is forbidden to attach both senses to 
the word ‘ father.* Nor is there as in this instance ;— u There are fish 
and a cow-house in the Ganges”—any proof, arguing the implied intent 
of a secondary sense. Therefore the text in question is relative alone 
to the son of the body : for conception and so forth are the subjects 
treated on, and it is declaratory of the same effect, as this and other 
texts : “Beyond the fifth and seventh degree, -fee.” 

29. Neither can the objection specified be alleged,—-viz. that, if 
, the text regard the real legitimate son, it would follow, 

- n,gume - that a bridegroom the eighth, from, the common an¬ 
cestor, and a bride the sixth, might not intermarry, 
on account of her non-connection to his father, as 
sapivida being wanting. For, that is no real objection 
from its being founded in a mistake of the ablative 
case, (pitub) for the genitive [inflected the same.] 

ANNOTATIONS. 

the seventh. Should the lino diverge, the enumeration should be made until the 
seventh degree, commencing from whence the. direction qf the line vanes. This is ap¬ 
plicable to wary case,” 

' 28. As in this instance,—" there m fish and a cow-house in the Ganges,”] Here 

the word -* Ganges’ in its priumrv sense obviously signifies the river, so called, m which 
the fish exist, and in a secondary sense, the bank, on which the cow-lionse stands. 

39. the ablative case is rendered certain by this text of Gautama]. The word 
* landh-JibSiyah’ occnrrinu in the phrases ' pitri-baudhubhyah,’ and ‘luatri-bandhunhyah* 
can only be tile fifth or ablative case. _ _ _ ■ ____ 

| Maun 5, 60, 


also in the. reply, 
that the text of 
iMann cited does 
not refer to t he 
legitimate son, i3 
founded in a inis- 
take. ' 







J fixityAccordingly, in this sentence “m£tritab pifcrifcas-t&tha'* 
ei Gautama {m the mothers side, and father's side, respectively 5 )— 

the grammatical affix < iasiJ: conclusive of the ease being 
thw; ablative, is used by the chief of saints Should a doubt arise from 
this affix also, being used as the .inflection of every [oblique] case,— 
the ablative is rendered certain by this text of Gautama,-"-'WRh the 
kinsmen on the side of the father, (pitri-bandhubhyah) (viz. of 
the procreator) beyond the seventh degree, and -with those on the 
mother’s side (matri-bandhubhyah) beyond the fifth, &c. Thus, that 
noticed is not any satisfactory reply, another must be declared, 

SO. Tins others have -propounded—“ Sages declare these .eleven 
Another reply f° 113 Q' } of the wife and the rest,) as specified to 

propounded, * be a 11 } n fo r a son ; for, the obsequies would fail."* 

Sinceui r-nts text, the son of the wife and the rest, are 
declared to be substitutes for the real son : by the maxim of logic,— 
Vthe-substitu te possesses his virtue,—the whole virtue of the legitimate 
son being inferred in them, the exception [from marriage‘with them] 
of a female sapi.ri.da of the adoptive father must follow/ 

31. This is not accurate: for, as the representation of the relation 

, . ■ of sapinda forbidden by this passage-—“ the relation 

Ana rerated. 0 f sapinda is not included’^^buld be impossible : 

tnat not being obtained the exception of such female could .not take 
place. Hence it is disproved that the exception [from -marriage] of 
the female sapirida of the adoptive father is established from the re* 
presentation, of the virtue of the real legitimate son [existing in the 
substitute] by reason of the mime of * sort. For, analogous to the casa 

exemplified in the passage,.an animal being the object lie performs 

not these two [rites.”].—the represen tation of the relation of sapinda’ 

. which ia forbidden being impossible, the exception could not subsist, 

32. Therefore, not being otherwise inferrible, the relation of 
Correct sohth r s&pimla’ in the peculiar family (kula) of the adopt- 

.mi of tiie question er as founded only on express texts of law must be 
lu 550. admitted. This is . declared. Relation of sapinda is 


. . , ANNOTATIONS. ' 

31. <f An animal, &o. &C.”] Allusion seems so be made to the 2nd fojuc of the is*, 
chapter of the i&th book of Jaxmi&i’s Mfmansa, or perhaps to the 2d topic, bin chapmr 
of the iOt.li book-of the same work*—Whatever may he the object, to be offered, gene- 
rally speaking, in sacrifices the same rules are observed, and essentials nectary. It 
is-however provided in the Vedas by. the sentence quoted, that where an animal in the 
offering, the two ‘ajya-bhaga’ sacraments are not to he porfourud, i bis lean denotes a 
rhe, where elaiified butter (%a) is presented, and is applied more particularly to two 
ceremonials of a sacrifice where that article is presented, with recitation of t wo pie- 
scribed iimutptt or incantations. By the passage in question, the performance of these 
two ceremonials, in tlm case of the oblation oi an animal being interdicted in aliudiu# 
to such a sacrifice, there would be no occasion to except the cere inornate in question ; 
for, in such ease their ) ion-performance being especially provided for, there worn!, be 'm 
ground for infenihg their observance. 


♦ Marni, 0. 1.0, 






hindit' ij.w-so.gkE, 

of two descriptions ^•through consanguinity and cm-., 
section, by a funeral oblation. Of these the relation as- 
sapin<Ja arising fron, consanguinity, being obviously 
barred in the case of the adopted son,—HeuiAdri, 
(after having declare/! that relation as arising alone 
from connection by a funeral oblation, and consangui¬ 
nity) 3ms determined the .relation of sapinda of sons 
given, and the rest in the family of the adoptive father 
as extending on ly to the third degree. 

33. And so also Kfehi^jini—“ As many as there may be degrees 
So also .K&rsh- ? f f°^athbfs : with so many their own forefathers. 



Tbe relation-as 
Brvpinda of the ad¬ 
opted to the ad¬ 
opter’s fapaily is 
.founded only on* 
express texts. 

Hema-j ‘i pro¬ 
pounds : it n» ex¬ 
tending only to 
three degrees. 


lotions given and the rest associate the deceased 
in order, their sons with two forefathers, their grand- 
T'.siis- is general: the fourth decree is excluded: there- 


V/ijini. 

sou^With.',0h4<, A . HIP, ■ 

fore this is [a relation of sapijxla] extending to three degrees/ 

34. This is the meaning of the text:—According as the deceased 
Exposition of adoptive fathers may he sons legitimate, adopted abso~ 
his text: of .the lately or of two fathers > as many as there may be 
first part. degrees of forefathers,—three or six(that is, in the 

first of these cases, three,—viz. the natural father, grandfather and 
great--grandtathev [of the deceased],—in the second, three—viz., the 
adoptive ^ father, ^grandfather and great-grandfather,—in the third 
threethe adoptive father and other two,—and three,-—the natural 
father and other two,—) with so many not exceeding six, [as the cdse 
may be,] let sons given, and the rest associate their acquired fathers. 

The epithet “ their own” is used for the purpose ofsuggest- 
the * n A’ fhat all these as many as three or six, (as the case 

wlin n vn fVivrvfo /%>P 4*1%,, .-1,, ,, il ihih . 


oo. 


force of 
epithet *th eir 
own,; and reason 
of subjoining the 
putt commencing 
‘‘In order their 
sous, &c.” 


may be) who are forefathers of the adoptive father 
are divine objects, contemplated in the ceremony of 
‘ sapincii-karana’, performed for the adopted son, by 
ins own son; And hence it being deduced, that the 
forefathers of the adopter are in fact divine objects in 
t-he ceremony of ‘ sapincli-karaga’ performed for the 
adopted son: the author propounds a distinction; “ In order their sons 
with two [forefathers]”—that is with two of three, and four of six— 

ANNOTATIONS.™ 

35. All these, &c. &c.; The great-grandfather of the adopter, in the line of his 
natnrnl father, and (if he be son of two fathers,) Ids areat-gnmrifather in the line of 
his adaptive father would not be included in n set of three ancestors, to each of whom 
s;.i'in ii-kar»Tifv for the adopted sen, to be performed by his son,«u oblation of 
food and so forth,.(as specified in the preceding note) is to he consecrated: unless 
nay o! the rearer ima-stors survived such adopted W But'eitherof these treat-orand- 
fathers would be contemplated amongst the remoter ancestors, denominated Mepa-hhik ’ 
to whom are offered the wipings of the oblations of food. ‘ ’ 

Tire ce; sfiitiny of ‘ sapinii-karar.m’] or rite of associating the deceased with the 
Wa.Rps of (.cpai-tea ancestors : ifc should strictly take place on the luwiivcrsary of the dny 
of denth, but is more usually performed' at the funeral repast of the J3tb day from the 
decease previous to its performance the deceased is not denominated a "pita 5 o»‘de¬ 
parted ancestor. Ims rite consists in the following ceremonials. Four vessels called 
put* each of two leaves ar e prepared. These are ill led with water for t he feet/ 
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On this principle let the grandsons of the adopted son. perform the 
* sapmcti-karapa’ for their own father, with one (the father of the adop¬ 
ter, from amongst three forefathers of the adopter of their own grand¬ 
father : or in the case of [such adopter] being sons of two fathers, with 
both grandfathers of their own grandfathers. The author points out 
this rule in respect to the adopted son and his issue likewise. 


36. ‘ This is generalthat is, this ceremony of 

*¥ £ sapindi-karana,’ where the adopted 'son, and his son 
st.n t-.noe, s H a | s0 a r e gpns of two fathers must be equally perform¬ 
ed [by their descendants] with both sets of forefathers. 


general.’ 


37. But,if this is the case: the ‘sapiij<ii-karapa’ for his own 

The sentence ^ ather ’ ) S randson , of th / ado f?# f on hein Z 
'iihe&urth decree wmed by the great-grandson' of that person, with 

is excluded’ why these three,—the son of the adopted, the adopted, and 
subjontrfi. tile adopter,—po alliance by a funeral oblation with 

the three forefathers of the adopter would exist ; as pot one of them 
even is included. Accordingly, the author adds,—“ the fourth degree 
is excluded.” The meaning is,—when any person may perform for 
his own lather, the e sapindi-karann/ he should do it with three, the 
father’ and other two ancestors of deceased, not with the fourth. 

■ 38. 


The reason for 
subjoining, and 
the import of the 
concluding part 
1 therefore this 
&c/ 


But in the instance of the real legitimate son is not thus the 
performance of the sapindi-karana [for his lather] with 
three forefathers only, established by holy writ? 
Being established then by this alone, for what pur¬ 
pose is the inconvenience of introducing another ex¬ 
press text [to declare it] ? Anticipating this objection 
the author subjoins: “ Therefore this,” of adopted sons 
is a relation of sapindas extending only to the third degree being pro¬ 
ductive of im cleanness and disability of .marriage, and consisting in 
connection by funeral oblations. It is not such relation including the 
seventh degree, declared in the subjoined passage from the M&tsya- 
puvdna : for this being of a general nature is excepted by the special 
rule [in the case in point]—“ The fourth in. degree, and the rest are 
partakers of the wipings [of the oblations]. The father and the rest 


ANNOTATIONS. 


scented wood, flowers, sessamum seed, and consecrated severally to the deceased, and 
three nearest departed ancestors on the father’s side. The contents of that consecrated 
to the deceased with the exception of a small part is poured out in equal portions into the 
other three, with recitation of the two prayers commencing “Ye samhnya, Then 
the observances of the ekodishta aim' parvana rites, with the variations necessary 
take place, itie same prayers being recited that is;—those of the former rite are per¬ 
formed id honour of the lie ceased, and those of the latter in honour of the three ancestors 
abovementinned. Of the four funeral cakes which would be thus offered se verally to 
the deceased, and the.three ancestors in question, that consecrated to the deceased is 
divided into three pruts, one of which is admixed \v:ill each of the other three cakes* 
It is from this that the ceremony takes its name. The portion of the contents of the 
4 piuf consecrated to the deceased, which is reserved, is for the purpose of being pre¬ 
sented to deceased, amongst the other articles, the oblation of which is part ol the 
ekodishfa rite required to be performed in his honor. For a description of the ekotHshU 
md piirvana rites, y. supra, note to § 72 of Sect. 1Y. 









law-books, 

nre participant of the oblation. The seventh in descent is the gi ver of 
the oblation. Of these the relation of sapinda extends to the eleventh' 
degree” . ' 

S9* Intending merely this, it is said by the author of the Sau- 
The author of graim^ "The relation as sapinda of adopted sons, 
tin? Siiugialia con- extends to three degrees in. the‘family of the. natural 
finns. ^ father: and like that, in the family of the adopter. 

This is a rule of law.” The mention here of relation as sapinda in both 
families, is with reference to the son of two fathers, for, It has been, 
shewn that the ceremony c sapindhkwna’ for such son, is performed 
with two sets of three forefat hers. Of the absolutely adopted son, the 
relation of sapinda in the family of the adopter, consisting ip connection 
by funeral adoptions extends to three degrees: in the family of the 
. natural father, arising only from consanguinity, it extends to seven 
degrees. To enlarge would be useless. 


analogous to 


40. " Like this, the general family 5 ’], * Like this/- 
Explanation of relationship as sapinda the general family likewise 

ft part of'yrihafc [of’lons given and the rest,] is- that of the natural 
Morn’s text, oiled father who contributes the seed; not only of the natural 
in § 9, appositely father however, but also of the adopter. The. general 
introduced. family of sons given and the rest,"is that of him also, 

who Is the adopter of such son given and so forth. By this the rela¬ 
tion of sapinda is shewn to vary from the general family. Thus, that 
relationship is in the line of the natural father only, not so the general 
family ; on the contrary, this is that of both [fathers j even* This 
like vise does not apply to the general adopted son; but is relative to 
the son of two fathers, a particular adopted son, 

41. Accordingly sons given and the rest, [who are sons of two 
DvT&iTmsIiyh Others] are of two descriptions : Those absolutely 


yaftas arc of two 
descriptions, such 
as are absolutely 
fio and oilier wise. 


sons of two fathers, and those incompletely so Of 
these, those are n amed absplube ‘dvy&mushy^yanas 
who are given in adoption with this stipulation,—‘this 
is son of us two* (thenatural father and adopter). The 
incomplete ‘ dyy£mushy%a,na»s’ are those who are initiated by their 
natural father, in ceremonies ending'with that of tonsure, and by the 
adoptive father in those commencing with the investiture of the charac¬ 
teristic thread, since they are initiated under the family names of both 
even, they are sons of two fathers bat incompletely so. Should a child 
directly on being bom be adopted ; as his initiation under both family 
names would be wanting, he would partake only of the family of the 
adopter, 

42. Intending all this,.SatyfehSdlia says,—“of absolute f dvy$- 
S r< v & $ k Ad ha ^^by^yanas’ of* both &c.” By this compendious rule, 

'• dV dL 1 having declared the connection of absolute dvyamush- 

yayanas to the patriarchal saints in both families, the 
author by another aphorism commencing,—“ Of sons 
given and the rest like the dvy&fiushyiyapa, &e ,”— 
ordains the same connection with respect to those incompletely dvy&> 
xaushy^yanas. Now this is thus explained by Savarasv&mb " Treating 


intends the same 
*~ExpLuntion of 
an aphorism of his 
fey Suvarasvami 



on dyySmus%#yapas, the author mentions those incompletely so, “Of 
sons given, &c” m Unto those only not to issue, beyond, [does the con¬ 
nection to both families extend] By the first only the initiatory rites 
[ending with tonsure are performed.] If by the adopter [the family of 
the adopted] is that of the latter: on account of priority. From this 
alone [the same is the case] in respect to a descendant beyond. So 
also those, who are affiliated by a descendant of the same general 
family, (as for instance a nephew, by an uncle,) are of the adopter's 
family only. 

43. The meaning of this explanatory passage is this.—He only 
Exposition ot ™ connected to both families, who has been initiated 

the ■ meaning of under both family names; not descendants beyond, 
this explanatory In reply to the question, as to the cause of connection 
passage. to the family of the natural father, the author says 

" By the first fee/' 4 The first 5 that is, the natural father : [the 
cause is,—] on account of the initiatory rites, being performed by him 
only.—Hdw the initiatory rites, [alluded to,] are those ending with 
tonsure : on account of this passage from the K^lika*pur^na.^ {i Oh 
Lord of the earth, a son having been regularly initiated under the 
family name, of his [natural] father, unto the ceremony of tonsure in¬ 
clusive, does not become the son of another man.” * This has been 
already before explained. He does not become exclusively, the son 
of another : but, is a d vy&m ushy ay a n a, or son of two fathers. 

44. Anticipating a question, as to what would be the case, were 
The same con- fche Vitiation performed by the first; the author 

tinued. adds,—“If by the adopter &c.” If every initiatory 

rite from that on birth, or even those commencing 
with tonsure, be performed by the adopter only, the family [of the 
adopted] is of the latter,—that is,—of the adopter only. For this, a 
reason is subjoined : : —“ on account of priority”—meaning,—from pre¬ 
cedence in the performance of initiation. 

45. The author declares the family (required to be known,) in 
The same con- ^ ie * nstarjce °f the issue of the dvyamushySyana, 

tinuecl. 1 ' and that of the [absolutely] adopted son:.-“from this 

alone”—from the initiation taking place under the 
family name only of the adopter in both instances even his, is the 
family of the descendants beyond. 

46. The author alludes to the adoption of one belonging to the 
The same cun- 8flme g erieral family,—‘so also, &c ” That is,—if the 

eluded. natural and adoptive fathers belong even to the same 

general family, the distinctive appellations are fixed 
by the adopter only for the adoption, aud initiation are performed, 
by him. 


* V. Supra Sect. IV, § 22. 





The 


A. text ofManu^ 
hairing tlie rela¬ 
tion of the soil 
give n , to t he 
family of the natu ¬ 
ral father rloe» not 
refer to the son o £ 
two fathers., on 
account of a text 
of PiU’ijdta. 

natural father, 


48. 
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text, ( u A given son must never claim the family and 
estate • of his natural father, &c.*) :mu§t be considered 
applicable to the case where every initiatory rite, from 
that of birth is performed by the adopter only: but 
the son given, and the rest v/ho are absolute dvy<- 
mushy%abas,” belongs to both families; on account of 
this passage of Parijata;—“ 1 Sons given, purchased and 
the rest who are sons of two fathers, may not marry 
in either family even : as was the case of Sriuga and 
S&isira/’f ' In either family’—in the family of the 
and in that of adopter. 



With respect to the sons given, and the rest being sons of 
¥! , two fa tilers, this text arid that of .Sa,tyash&dha, com- 

that iaTk and V#y£raushyiyana^ are 

tire dm here no- authority. With the same intent it is declared also 
ticed, prove that .A the Prava.va-m;inja.ri “ For the most part sons 
adopi ed sons -may given purchased ami made the son. of-the appointed 
hfthers 8 ' U ° d * l *8‘ hter so forth belong to both, general families 
with connection to the patriarchal saints of each?* 
from this alone on the occasion of the maxaiage of those, appertaining 
to two families both families with each of which their connection to 
the patriarchal saints, is involved must be avoided* 

49. 'The <$kh& or peculiar branch of the Vedas is that of the 
The f gaklia’ is ado P*' er on ly* Vasishfcha declares so : —" Sprung from 
that of the arlqp- ono^ foilowing a diuerent * <}akh<|? ($r branch of the 
ter: as shewn by Vedas) the given son even when invested with the 
Vujishjha, choracteristic thread, under the family name of [the 

hk XP expression mail 3 himself, according to the form prescribed by his 
'■ »v 4 - 5 Akha-b.hak. peculiar “ <;<ikha” becomes participant of the duties' of 
such <j$Jkh4 ; (sva-<;£kh3-bhtfk”).. That duty in. which • 
his peculiar, (that is the adopter’s) <j&kh& prevails, is a duty of such 
$akM; in this he shares or is “ participant fee.” Such rite only 
which is prescribed by the 0kh& of the a dopter must be performed b v 
him. This is the meaning. 

i The forefathers of the adoptive mother 
only are also the maternal grandsires of sons given, 
and the rest : for, the rule regarding the paternal, is 
equal iy applicable to the maternal grandsires [of 
adopted sons]. 


The Maternal 
grandsires of ad¬ 
opted sons aro in 
the line of their 
adoptive mothers. 


ol. As for what is. said by Henx<idri that the precept enjoining 
A 'passage of the performance ot a funeral repast in honor of the 
rienvhiri to the maternal grand-father, refers to the natural maternal 
contrary effect, grandfather ; that is inaccurate : for it is at variance 
re.uiecL vith the .passage—“ of him who has given away his 

son, die obsequies tail, t Nor is the capacity of the maternal grand- 
mres as givp wanting : for by reason of their affording their assent 
t o the gift (as appears trom this passage—“ having convened his kin- 
. ---—---; 


* 9.143. 


’ '■ . 1 • / ' . - ----- 

t V. supra note to Sect. 1 § 31. 
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dred, fee.”)— they also.are parties to the same. Besides, by this pass- 
age~~ “ the funeral cake follows the family and estate’"*—the family 
and estate are declared to be the. cause of performing the funeral re- 
past; and the estate of the maternal grandfather also like that of 
the father lapses from the son given. His incapacity to perform a 
funeral repast in honor of his original maternal grandfather is pro¬ 
perly declared. 

52.. Accordingly) Hem^dri himself, from not being satisfied with 
Hemfulri too that [just stated], has advanced the other position: 
has elsewhere ad- " In the same manner as for the secondary father, a 
vanced the other fimeral repast must be performed in honor of the scon- 
po&ition, dari maternal grandfather and the rest,” 

53. And this even is proper. The adopted son as substitute 
Which is s!i«wn ^ the real legitimate son, being the agent of rites per- 
to be accurate by formed by a legitimate son, it follows that he is the 
several argii- performer of funeral repasts, the objects of which are 
meats, * the manes in honor of whom a legitimate son performs 
such repasts. For :—without difference, relation to the father and 
other sires of the adopter obtains; in the same manner as relation to 
the general family the <j4kh&, the family-deity and family-rules of that 
person :—the term * son’ is used without restriction in these and other 
passages;—“ Fathers desire sons.” “ The son who shall go to Gaya, &c” : 
—and further: if the adoptive mother be espoused according to the 
forms of marriage of the Asuras, and the rest, by reason of the father 
only of such acquired mother, being the maternal grandfather to be 
contemplated in the ceremony of s&pipda-karana propounded in texts 
similar to the subjoined ; it is proper that his manes should be con¬ 
secrated in a separate funeral repast. “ At the close of the year by sons, 
the father must be associated with the paternal grandfather: the 
mother must be associated with the maternal grandfather. Thus saith 
the illustrious Yaraa.” 


And thus the 
adopted son does 
not incur the of¬ 
fence of parive- 
dana, as declared 
by Gautama. 


54. Accordingly sons given and the rest do not 
incur the guilt of a ‘ parivitri’ and the like: for a text 
of Gautama recites;— (< By marriage and the establish ¬ 
ing a consecrated fire, the offence of f pariveda.ua’ does 
not attach to a half brother, a son given and the son 
of a paternal uncle likewise.” 


ANNOTATIONS. 


53. Of the Asuras and the rest.] That is;—of the Gaudhnrvas: of the Rak- 
apasas • and of the Pisachas. Where she espoused, in either of the four superior forma 
of marriage,— viz. those of— Br&hma,—the Devas,— the Rishis—and the rraj&paiis— 
at the ceremony of Sapipda-karana performed for her, she would be associated with the 
paternal grandmother and so forth, and not with the maternal grandfather and the rest. 

54. The guilt of a panvitri] or offence of parivedana; this consists in a younger 
brother marrying before his elder, or establishing a consecrated fire, while the elder 
to ay not have done the same. 
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55. ‘ To a half brother.] . . . 

„ of two brothers by dilfereiit mothers, fcjre bflfet 
° miaated ‘ parivedana' is not incurred.- Thi 
., . . yeaning. .'A son given’] It is .meant,—that unoQuan 

-nere bean elder brother Millie family of the natural father, the ailont- 
ed son is not (.should he marry and so forth,) a ‘ parivitrinor also by 
such previous marriage and the like of the younger, is the elder a 
pari vuta or person passively implicated in the criminal acts alluded to 
f son f a paternal unde.’J On the marriage and so forth of the 
iheu'aja son of a brother begotten [on his wife] bv her brother-in- 
or on the same, of the legitimate son of such brotherdn-inw; the 
* P a n«fta parivitri and the like, is not incurred bv such 
or the brother-m-law or such ‘ kshetrafa’ son respectively. Tins is 

tQOWIDtg. J 


ihe son of a paternal uncle’ in the general sense of the terms 
is Bot meant: for one adopted: is suggested by the ex¬ 
pression ' a son-given f and by reason of there being no 
grounds for supposing an unadopted [nephew to be 
referred to] (as the prohibition [against previous■ mar- 
riage, and.so forth,] does not apply to himd there can 
be no rule for exempting him from the &&ma 

l^or must it be argued that from the particular authority in 
question, the filial relation of a brother’s son though 
unadopted ^ established; for this is obviated, by the 
i, n , several objections before stated :* viz. by, where of ten 

TH J naie ‘f ue ' an ^ fl # ^ each ten Boas, it 

Ottld lesuL that , the brothers destitute of male offspring would 

severally have fifty sons; and it would follow that the fifty sons would 
eavh have ten fathers, .therefore the interpretation given only is 


Gautama's ex¬ 
pression f the so»n 
of a paternal un¬ 
cle/ does not refer 
to the drier e ne¬ 
phew. 


57. 


Objection re¬ 
futed. 


ANNOTATIONS. 


hM Jl\ M. Vf' V bc , a T B ^ &C J, The offence <>f pmvedmt, is incurred br those 


V. Bupva, Sect. *2 § 63. 
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For the legitimate daughter., there may be the different substitutes^ cor* 
responding with those for the son. 


L As on defect of the legitimate son, so on defect of a legitimate 
Tor the lc«nti - daughter likewise, daughters of the wife and the rest 
ixvA-t daafmer, are substitutes on account of the rule of logic, ‘‘on 
t here may be su{/- defect of the principal a substi tute, fee.- Now she is 
fcMutes as Tor the principal by reason of her being the means of comple- 
legUiuiftle son. tion in the precept enjoying gift and so forth. And a 
daughter produced according; to the precept directing 
conjugal intercourse at due season is such means : in the same manner 
as rice and so forth acquired according to the rules of acquisition are 
the completive means of a sacrifice. 

% Accordingly it appears from the argument exemplified in the 
. instance of the sacrifice at night, that progeny (ptaja) 

tsnth mle^or^fr only deduced from revealed law and indifferently male 
male ia'-tbe object or female is liable to be produced under the positive 
proposed to; be precept regarding connubial intercourse at due season 
produced, under contained in such passages as this commencing*™" Eet 
rhe rut e regarding' 1dm approach indue season, &c.”—and inferred from 
cours^ iU mtel * these and other confirmatory passages ‘ We (women) 
obtain progeny from the approach of [our husbands] 
at due season/’—" They obtain progeny from approach at due season/’— 
For the etymology being thus ; praja, (progeny) from ‘ pfajanayati’ 
(one who • procreates), hy the word prajd a male or female being only 
possessing generative powers is .intended; not one of the neuter gender: 
for such being produced from equality of the male and female seed is 
a monstrous production. 

3. Therefore should no issue (santati) such as is contemplated in 
From not hav- the passage following, be produced, descent to a region 
.mg issue a person of horror is ordained—" Not having read the Vedas, : 
siuks into lie'll not having produced issue : and not having perform*' 
ed the various sacrifices, a regenerate man desiring absorption falls to 
si region of horror/’ 


4. What 

Etymological 
import of ‘ Gantati’ 
(issue) and ‘anaty- 
am’ (offspring) oc¬ 
cur ring in. the 


from wElchifc ap¬ 
peals these worcis 
intend a child of 
either sex. 


prolongs lineage, is ‘saniati’ (issue) a synonyme of tf pra}£’ 
(offspring) ; for a passage of the kosha .oar vocabulary 
of Amaru expresses: “proja stands for tf santati/ (issue) 
and * jana’ (people).” Thus is explained the word 
‘ apatya* (offspring) occumrig in the passage subjoined: 
on account of,—a text of Yaska which expresses,— 
e< tapatyam’ (offspring) that is, from whom there : is. ex¬ 
emption from falling into hell (ap&tana) : or through 
whom one falls not (patati) into hell and this pass¬ 
age of the kosha— Y The synonymes signifying ‘ son’ are 
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■—afcmajastanayalj'-sunuh'/.ttiiab-pu^ah: all these terms in the feminine 
signify a daughter. The terms ‘ iipatyam’ and ‘tokanx’ apply to the, 
two sexes.” 


5. “ ’For the sake of offspring (apafcya) were women created: 
Passage cited in woman is the soil: men, the sowers of the seed: to one 
‘apatjam’ possessed of seed must the soil be given; hut one 
destitute thereof deserves not the soil.” 


■which 

occurs, 


From a passage 
oC Yaska, it ap¬ 
pears the word 
ff piunatF usually 
used i u the sense 
of male may signi¬ 
fy a person, pos¬ 
sessed of genera- 
titjb power’, male 
or female. 


6, 4< Here ‘punia.it (male) is * punro&u.' (com- 
prehemling much): or its etymon, is the root puns 
(to cover, daub, &e.) Although by this passage from 
Yaska, the word pun (male) signifies one knowing 
much ;—still from this part of liis passage in ques¬ 
tion — (t or its etymon, is the root puns (to cover 
&c.) w —it must be interpreted as signifying person: 
both male and female possessing the procreative 
faculty. 


Accordingly Yaska has shewn by the following passage that 
. A. mlm the same * pttfcra* there occurring signifies children 

manner < putra’ ah of both sexes (mithuna). “ That children male and 
&uiiie,s a child, female (mithrma) are heirs is declared by these 
ma e or female two stanzas.— <c From my several limbs, thou art dis¬ 
tilled from my heart, thou an produced. Thou art indeed self, but 
denominated son (putra): mayst thou live an hundred years/*”—Manu 
descendant from the self-existent hath declared at the commencement 
of the world,—without distinction that wealth is that of children (putra) 
male and female (raithuna)” 

& It must not be alleged that the term r mitliuna’t in the above 
, passage intends the son and daughter-in-law ; for the 

oV^ittV Ctl ° a “ From my several limbs thou art distilled 

&c”—would be impertinent ; and the exclusion of 
the daughter from inheritance according to the doctrine of some men¬ 
tioned in this passage would be incongruous. “ Not daughters 
thus some. [But by me] the male is recognized as an heir * the female 
ay an heiress? 7 

9. As for the term f putra (son) used in this and similar texts : 
The term "putra* “ Heaven awaits not one destitute of a son (putra) \\ 
used in dikrenfc that also even signifies both sexes. For it is declared 
passages cited, by Panini in the following rule to be a complex expres- 
;,hewn to mcap a sion (formed by the rejection of one term and reteu- 
fcaua of either-aex. tion of the other) denoting son and daughter. <* The 
expressions bhratri (brothel) and/ putfcV (son) are severally inclusive 

ANNOTATIONS. 

8- And the exclusion of the daughter from inheritance ] If Matro by the term. 

€ mitlnitta 1 did not intend children male and female / but the son, and his wife, vhy in 
a corresponding passage of another Muni here subjoined* should, mention be made of the 
exclusion of daughters, from inheritance according to the doctrine of some P 


; Of Ik Veto. 


Literally a couple, a pair, 
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of sister and daughter.”* By this, is explained the term ‘ putra (son) 
in subtexts'also as,—* c By one destitute of a son, mast a substitute 
for the same always be made, &c.” 


Examples will 
be cited indicating 
the adoption o f 
daughters. 


10. And, as conforming with this doctrine, the 
indication of the affiliation of a daughter, will he sub¬ 
sequently declared, "f* 


1J. Accordingly it is said,—" Equal to -him, is the putrika-suta 
„ , or daughter appointed to he son t” —“ as a sou, so does 

xhewiue The the daughter ol a man, proceed from his several limbs,” 
equality and anal- tj—and,—" If by the inauspieiousness of destiny, a 
ogf between aons daughter should not be born ; then that must be pro- 
ami daughters. • pitmfced by the observance of rites, such as repasts in 
honour of tile deceased, on the first day of the dark fortnight; m the 
same manner as the destiny for a son, by funeral, repasts, and the like, 
oil the* fourth day cf the same.” 

12, “Thus approaching let him beget a son. ' As for what is sug - 
, gested by this, that a son only is the object proposed 

i^fSSS. tv be prodaeed in an act, the only means for compiet- 
expiained consist ing which is the approaching : that, is a recital ct 
tstttly. ‘son,’ intended to shew the commencing act ol. one 

desirous"of 'maleIssue; the author having first determined a son,—one 
of the male and female children alluded toby tlie term progeny (praja), 
- -to be the fruit of the essentials (guna) mentioned in the same passage. 


13, 


And these essentials in this and other texts, (“thus, &c.”) are 


vJLAOov j- h v-v»u.i ~\ ' * 

_ , . explained by the holy saint Manu and the rest* to be, 

--on anight whose date is an even number, predomi- 
jnale offspring, as nance of the virile seed ; and passiveness of the woman.: 
- * bv differ* _ fbt, w.nr.n heincr in ail ausmeious mansion:-the 


ft peeiiied by diffor- 
ent author's. 


-the moon being in an auspicious mansion 
ceremony, ‘ptinsavana/—destiny and so forth 


ANNOTATIONS. 


13. In this and other texts (‘ thus &c.,) The text of Yijfiaralkya alluded to, is 
tho following. “Thus approach ing a passive woman, he should avoid ins. Magha HUCt 
Mula constefmtions. Tire moon being in an auspicious mansion, let the man beget at 
once, a son, eminent in qualities.” 

The ceremony * punaavana'] A description of this ceremony and that aenominat* 
Pd Simiutonmyaaa, occurs in the following note subjoined by Mr. ColebrooKc, m v 
chap. IX of .his translation of Jimuta Vabana, “ The tost of the ceremonies here 
named [viz. the Punsavana] is celebrated at the close of the third month o. pregnancy. 
It consists of the following prayer, recited by the hnsbanu addressing ms pregnant wife, 
* Male are Mita and V4ru.ua (the sun and the regent ot sea 0 male are the twin sons 
of Aavini. Male are fire and air: may the child in % womb prove male. lhc 
recital of this prayer is preceded by burnt offerings of clanfied huLer. .Uip Piher 
ceremony mentioned should bo performed in the iouitn, sixth or eightii moatu oi the 
pregnancy. The husband decorates his 'wife’s head with minium, ornaments, aiu. oine>> 
articles ; reciting divers prayers for a fortunate gestation.” 


* Ldmai, Li 68. f Y* infra § 30 &c« t tijtaralkya. § Vfibwpati, 







explicitly propounded by ..Asvalayam also, that in 
marriage; a sou and daughter ate the fruit of particular 
essenti.ala— f Let the r^fti) take the thumb of- the 
woman repeating-the portion of the Vedas— f I take 
jour hand for your, prosperity t—-should he thus desire 
~ may my children be. born males only ; — [let him 
take] the fingers alone: if his desire be for female 
issue, the hand in the middle ; if both be desired; the 
die, including the thumb ” 

• ■ V ..., ° ,, ; ■. . .y-y y , y ■. . y ' 1 ' 

15: By this is explained the passage— Cf On the 
odd nights, daughters, &$/’'* 


A s yality ftiuv 
Wfelfies essen¬ 
tials severally, 
uondueivc to the 
birth Of male and 
Ibmoio issue ■res- 


iis text- ill us¬ 
es a passage 
Ian a. 


Therefore, in the same manner as the son by reason of being 
the n cans of procuring heaven as the agent in the 
performance of the funeral repast and so forth, is 
the daughter also being the same by reason of her being 
>f accomplishing the precept enjoying gift, the funeral re- 
> forth.; on defect of her n substitute is proper, 

■ Duhita’ (daughter)—that is-—'duro-hitl/ or 4 dure-hita' 
j ier one remotely benefi ting; [derived] like ‘ dogdh# (a 
ted, milker)/' By tins analysis, Yaska shews that the 
•Ho daughter benefits her father by means of her $ou also 
m a —Manu likewise. <( Now between the sons of his 
u *' son and. of his daughter, there subsists in this world no 
. difference : for even the son of a daughter deli vers, him 
li ke the son of his son/’ And in the Mahfibbarata this 
tndhari. “ This one daughter bora. After one hundred sons 
Hire. Hence I shall obtain words acquired by a daughter s 
is my persuasion/’—In another authority also : Are aaugh- 
tl legitimate children of their father and mother \ Formerly 
being upheld by a daughter’s sons did ascend to heaven/’ 
tightens sons/—by the sons of M/tgchadhi of the description 
d 'k&mna’ through funeral rites performed on the eighth 


Conclusion, 


:V Manu4$. 



infe dauglthev is • estlffiMsfc^d., Nor .is there any express passage of law 
to be. adopted. as to there being a substitute for vice, [that it should 
Obiectum oh- j. )0 Ejected* that there is no express passage authoriz- 
vl - ef “ ing a substitute daughter, ] 

rfaj Merm>v 19. If this is the ease ; then in the mine, man- 
that the fister-m- tier as on the. death of the husband, the brother-in-law 
law might thus i s a substitute; on the death, of the wife the sLster-ifedaW 
be substituted for wou id be the same on account of her exact resemblance 
SotkUnda^is in points of consanguine^ relation to tlio father-in-law, 
for tlio husband. vi:: her own father.] 

20. This objection if made is inaccurate. The designation of 
• . . ‘ Wife is not in consequence of Vconsangniueal relation 

Obviated.. ^ the father-in-law.; but from being the lawfully 
bedded spouse of 'the husband. Now. the sister4n-law M hot such . 
where' such essential exists in' younger. wives, in that case one [accord¬ 
ing to the order of age] maybe the substitute for the eldest. Accord¬ 
ingly the chief of saints hath negatively declared this. “ Another 
wife of equal class [with himself] existing, he should not cause a re. 
ligious act to be performed [by one of inferior class]; .amongst several 
widest equal in class except the eldest, no other officiates nv a sacred 
rife. 7 ’ 

2L Therefore it is established by reasoning even that these [the 
nn} , > kshetraja and other secondary daughters], may be 

Sidiary driers’ ^bstitutes. Of these from amongst the foUowing five 
who'tiar relation subsidiary daughters, via., the daughter of the wife 
by blood to one th at of hidden origin, the damsel/s daughter, and that 
parenfeManupro*. 0 f the twee-married woman, Matin himself ’ has pro- 
Ificbon of P ttie Pounded the production of the daughter of the Vife 
Kdtattaja, c)es- c< on failure of issue [bv the luisbaud] the desired 
cription ; *as ap* offspring may be procreated 1 either by Ms brother or 
pears from e y some other sapirula on the wife who has been duly 
planalioti of bis — It is meant by this that on failure of 

issue of both sexes, as offspring male or female is the 
object desired [that begotten by a kinsman] is a substitute for either 
as the case may be. 

22. As to the other four subsidiary daughters in question there 
An express rulo 110 necessity for an express rule’for their production: 

for the rest un» for their existence proceeds from the inclination of 
necessary. individuals. 

23. The names of these [subsidiary daughter], are only those' 
Their names cor- adduced (v. § 21) corresponding with those of the 

respond with those sons : for the cause from which they proceed Is the 
of the sons. same even in respect to both. 

24?, And their being substitutes for the legitimate daughter is 
These particular ®tabli,hed from analogy even from their originating 
descriptions arc partially from portions } ox the bus band and wile] ; m 
substitutes For the same manner as wild rice (nivara), is shewn to be 
daughters by air a substitute on defect of the cultivated rice which 
ripens in the rains (vrihi), Now, such portions are 




HINDU'’ LAW-BOOKS, 


20 

partial, because the connection being through portions of the wife only, 
relation through portions of the husband is wanting. 

Objection that . f 1Iow ^g however that by force of analogy 

a daughter given, tlie daughter ot the wile and other tour secondary 
and the mt can- daughters are substitutes for the legitimate daughter, 
hot he substitutes. — How are a daughter given, one purchased, a daugh- 
as no analogy ap- ter made, one self-given and a deserted daughter, (iio 
pUes to them. ap ^ n g) Witutes ? 

26. This objection is invalid-—To these descriptions of dauglv 

Over-ruled ; an ters also analogy even, does extend : since an exact 
argument of ana- resemblance., exists through equality of tribe and so 
logy exisUag ap- forth as intimated by the saint—“ this law is pro- 
plicn Je uuhmu pounded by me in regard to sons (tanayeahu) equal 
by class” ;~-and this passage was before explained* in treating on the 
substitute for a son. 

Objection that 27. But admitting that the daughter of the wife 
the subsidiary and other lour daughters from relation as containing 
daughters being portions of the mother—and the daughter and the 

equally i rom an- other four from equality of class-.are substitutes : 

thi^mfer iot snot S^ill since there is no difference in, their resemblance, 

. cession, as provid- how is the order [of succession] as provided for [in 
cd for in the case the case of sons] by this passage (" on failure of the 
of sons, o&rid not preceding the next in order is heir fec/'t) to be 
^ applied. applied f 

28, This objection is wrong: we reply,—by the greater worthiness 
. ■«', of each successively. This Vishnu declares — v among 
these the preceding successively is the more Worthy/' 
—Now worthiness is distinguished into what is temporal (driakta) and 
what.is spiritual (adxi$%a), That which is, temporal proceeds from re- 
lationship through consanguinity and the like : that which is spiritual 
irom being purified and so forth. And the text in question intends a 
restrictive rule: in the same manner as such texts, as—"Should he not 
procure the c Soma’ creeper let him even admit the ‘ jmtika’ plant &c.” 

Hefwence, to 29. Further particulars may be consulted in the 
m* n t ar y ^on ^ esava *^ a lj a y ant L m Y commentary on Vishnu. 

Vishnu, 

30 . Instances indicating the substitute for a daughter are found 

... . . in the Furanas—Amongst these the recital toDasaratha 

scripture of'a $ '%$$$&$■ the prophecy foretold by SmiaUcumara 
daughter give*. m the Bala-kanda ot the Ramiyana is an indication 
of a daughter given.--" In the race of Miv&ku one 
very meritorious shall be bom: by name the warrior Dasaratha: illus¬ 
trious and constant in truth.—Great friendship shall subsist between 
him. and the magnanimous king of Anga; and be shall possess a daugh¬ 
ter of exalted destiny of the name of S&ntk But the king of Anga 
(called LoMpada) will be destitute of issue. —That monarch shall 

* V* Supra; Setjt. U, $ 23vj&e> f T4jfeYalkyi5 ',133.' • 





dattaka-mi'ma'nsa . sec. vh. 


<521 


iutreit the king Dasaratlia thus u I am destitute of offspring; "Oli ! 
versed in morality, let this girl Shnta of excessive beauty, with open 
heart be given me, for the sake of offspring.”-- Then, that Kaj&Dasara • 
tha deliberating in his mind shall give the girl SSnfcS to the sovereign 
of Anga. That king, having taken the damsel, (his clesiree being ful¬ 
filled,) with gladness of heart will quickly go to his capital—-That po¬ 
tentate shall bestow the damsel cm ftishya-sringa, &e.” There also is 
this address of Dasaratha to Lomapfida, “ Let your daughter Santa, Oh ’ 
warrior king go with her husband to my city—ah. affair of importance 
lias arisen:' There is likewise the address of Lomap&ta to Pdshya- 
sringa ;—“ This king Dasartha is my amiable beloved friend For tho 
sake of offspring for me, this beautiful girl was gi ven by him to me who 
demanded her: O Brthma^a, S^nU is most dear to me; as myself, Oh! 
sage he, this king is thy father-in-law.” 


31 . 

illustration. 


In these quotations from the expressions,—“ let 
“ shall be given”—“ having taken”—and 


be gi ven”- 


--and ‘ given—a 

rule for the gift is manifest-. So it being premised, 
[that the king of Anga will be] destitute of issue, it follows, from the 
conclusion of his prayer (“for the sake of offspring”) that the daughter 
given, resembling the legitimate daughter, is a substitute for issue. 

32. An indication of the daughter purchased, is found in Heirri- 

T ,. ,. . dri from the Skahda-pur£na. “ One even of a different 

scripture 1 o? w fondly, having through gold, made the daughter of 
daughter purobas- another, lffs own, is capable of bestowing her j in nutt¬ 
ed. riage,] according to legal form”—Also in the Linga- 

purihta—“ After having conferred with the parents, having made his 
own it damsel, perfect and tree from every defect; by the gift of great 
wealth, having brought her [to his house] : having' presented her with 
new clothes of good quality: having adorned her with ornaments, let 
him honor her with scented necklaces.—He is first well to consider 
causes, their respective families, constellations and so forth: ha is^ to 
study their respective dispositions and after having liberally gratified 
both, she is to be given by Bim to a Brjffcmana only, who is conversant 
in scripture, a practise!’ of devotion, one who hath notoriously read tha 
Vedas, and a student of theology.” 

33. In these quotations, from the expressions—"having through 
gold made his own”—“by the gift of wealth, &c.”— 
authority for the purchase, [of a daughter] is manifest. 

34. An. indication of the daughter made, is found in the Hari- 

•,. banco.* where the*' offspring of Sura is enumerated, 
daughter made! * [The author] having thus premised,— “ Ten males 
were begotten by Sura on the chief queen, the daugh¬ 
ter of Bhoja viz.—first Vasudeva the long-armed surnamed Anaka-Dun- 
dabhiize.”]*—then continuing, -Next to him Deva-Bh%» was born 

* Or chapter of the Malii-bharata, on the lineage of kings. 

j- It is related that at the birth of Vasudeva, the duune of Iudra, 3poni+acou»'y 
played, whence the name A'naka-thmdabhi, these words signify : in order, a small and 
large kettledrum, 

cS 


Illustration. 
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then Deva-Sravfth. then Anavjishfci, Kanavaka and Vatsav&na : after 
these Grjnjoma, Syama, Sasnika, Uandhsha—»n.«i »t hi«t were hire 
daughters f —and' having thus .enumerated the #ve—“ PfitOu-Kirtti 
h'ritha.. and alsoSrutadevH, Sruta-srav£, Kaj.1dhide/i, likewise. Ihoso 
five, were mothers of . warriors "—subjoins—“ Kunti made Pj.it.ha. bin 
daughter : Bind^ roanied her : on whom was procreated by the god of 
justice’the Icing Yudhislxtira well versed in-morality.’' 

35. In this quotation since "by the verb ‘ made/ the act of. an 

agent even shewn : the female [the object] is a 
Illustration. daughter made [kritrimS], 

36. Also in the Padma-purarm, in the part treating on the Bbau- 
Auothrt iruli, ma-vrata. or fast-in honor of the planet Mars.. “i?pr~ 

c at ion" of the merly there was Sunanclika, a JMbraaixa thoroughly 
daughter made. read in the Vedas: his wife SunanclikA was barren; 
but extremely anxious [for issue]. No offspring was bom to him: 
from contimdug barren, [premature] old age came on. Himself having 
taken her [in adoption],—SmjM who was the child of another, beauti¬ 
ful in form and born in the family of a BrShmana was educated by 
him: and that Brithmatd, also cherished her in her house as her 
daughter: and she was given in marriage to the. Brilhmaiia Some^vara 
who then according to the form declared in the Vedas married her, &c. 
-fee.” 

87. Here the specification of—« himself having taken’’—indicates 
an instance of a daughter made : and the eonstrution 
! lias,ration. „ was educated « by himself”—is not accurate : for as 

the agent to the verbs ‘ taking’ and * educating’ is the same—as shewn 
by the past participle ‘ having taken’—it is established that the act of 
educating is by himself. 

38. An indication of the daughter self-given must be searched 
for in the other Purity.os : One the daughter deserted 
occurs in this passage from, the first Par ban of the 
Mabi-bh&ata, reciting the conversation between 
JDushmanta and Qakuntala. That hermit begot pakfin- 
tal£ on MenukS. MenokS having deserted that in font 
born on the bank of the MSIini river, on the delight¬ 
ful table-land of Rimavat after having performed the necessary rites 
at that river repaired thence quickly to the assembly, of fndra. 1 he 
birds having seen that infant sleeping in the forest uninhabited by 
meriand abounding in" lions and tigers surrounded it on all sides with 
a view that the voracious devourers of flesh might not hurt the child. 
The birds then guarded on all sides there, the daughter of Mebukf ; 


A daughter self 
given indicated, in 
other Purapas : 
one of the daugh¬ 
ter deserted ad- 
ducacL 


ANNOTATION S v 

_was; educated bjhimsoU?—] Tho original. recites,— 

Uei»a-anva*-»v^uMata-.SuQ.tlfi.- gnhitvi»p03hita-avayara/— r f he author, wishes to .shew 


37, Atui the const ruction,- 


that the titract' quoted exhibits an instance of an adoptive daughter, of the description 
technically culled.—* mads by the man himseif/^-For this purpose, he construes 
'avayam* (himself) with the past participle ‘gfihitva’ (having fc&kon) : not directly with 
'■noslriuV (educated) ; which latter construction, is in fact ters accurate, as the agent to 
<4»hM (educated) must U the same, us that to the past participle <gahitv& 
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ful tiriinliabitfed forest by birds, Having brought hat thence I mo) 
her as my daughter, • The maker of the body, the bestower of life, 
he who»efcod is eaten these three in order are declared to be fat 
in holy ordmance*—Since she was surrounded in the desert for^s 
birds lier name also was' in / consequence fixed by me ^akitafcari* M 
recognize/oh 1 Brahmana my daughter ^akuntalr —Beitig asked 
he declared to the great saint to be my birth. Do you oh Lord of 
regard me as the daughter ot Kanva, X consider A.anv& as my lab 
I know not my real 'father/* 

39v Here, from- the use'of the expression—having dese rt,^ 
authority for the ‘deserted or discarded (fought 
Ilhuarafkto obvious* lienee, it is easy to establish authority 
Add coucluem eac h } by instances appropriate to each respectj.^ 

It is useless to enlarge*' 


SECTION VIII, 

On the mourning, and so forth , of or for, the adop 


1. Next uncleanness [on occasions of birth., and 
death] in respect to the adopted son, is determinecL 
That is not reciprocal, in the .family of the natural 
father, on account of the text of Mami> <z A given 
son, must never claim the family and the estate of 
his natural father. The funeral oblation follows the 
family and estate : but of kirn, who has gi ven away 
h is son, the obsequies fail/' 

% The terms c funeral oblation' and ‘ obsequies'' in this':text are 
inclusive of every observance in honour of manes; un- 
cleanness and so forth ; for the exclusion of the family 
and estate, which ere the cause of presenting the fune¬ 
ral oblation and so forth is mentioned: and it is a 
restrictive condition that unclean ness which is spiritual, 
precede the ^resettling the funeral oblation, and so 
forth, in honour of the dead. 

3. And lienee, the fu neral oblation being, barred, the. exclusion of 
uncleanness is even implied ; for by well considering 
[thoritics, such passages as the following the concomitancy of the 
the con- funeral oblation and uncleaxmess appears.---^ Whether 
tnl Mid tte one of the same family, crone not belonging to the 
alobktioin family * whether a male or female; whoever, on the first 
day, presents the funeral cake, should complete tho 
□elusion, rites/till the tenth: and so also, it is not well for those 
who previously receive any thing from the performer 


There is no re* 
eiprocity of urn- 
cleanness in the 
Ctwe of the adopt¬ 
ed son, in the 
foiholly of the na¬ 
tural father, on ac¬ 
count of a text of 


In which the 
temsTuneral ob¬ 
lation/ and * ob¬ 
sequies/ denote 
toeieami.ess and 
every other ob¬ 
servance. 


* Formed from ‘pakuattva hird ? aud the root ‘la’ take <^c. 
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of those Whilst the uncleanness lasts, a libation of T mter, 

and one funeral cake ”f therefore, there Is no reciprocal uneleannosy, 
and the like, between the adopted son and his natural father, and the 
rest 

4 As for the text,—“ Impurity (aghau) arising from seminal 
Any conclusion, connection, also continues three days 15 ;;—that is over¬ 


ruled by this passage; “But of him who has given 
away his son, the obsequies failfor, it applies to 
instances other than that of the adopted son. Besides, 
since it appears that family and alliance by oblation 
of food are collectively the cause of impurity, the 
libation of water, and so forth; should one of these 
essentials be wanting, impurity and the rest, occasion 


from a passage 
cited, that un- 
ole&imess mutu¬ 
ally obtains be¬ 
tween the adopted 
kcm m(\ his natural 
father, and the 
vest, obviated, 

ed (partly) by it, does not exist, 


5. Accordingly Sahkha and Likhita. “ The connection as sapinrla 
A text of Sank- from family, must be recognized, as extending to the 

ha and Likhita seventh degree : and the funeral cake, and the gift of 
confirmatory. water; purity and impurity, are consequent to 

6, On the death of the son given, and the rest, the uncleanness 
of the adoptive father, and others, endures for three 
nights. This Vrhaspati declares :—“ Wives, having 
taken to other men, and children by the wife of another, 
being dead: the best of the regenerate, having bathed, 
are purified:' —And this rule for uncleanness, applies 
to him only, to whom, the relation of wife or son, 

. refers. , 


On the death of 
the adopted, t h e 
ttTicleannedsof the 
adopter, lasts 
three days as 
shewn by. 

Vxhaspati. 


7. MArichi separately propounds [the unclearmess] of sapindas of 
Mririclji pro- the lather, connected within the third degree. “ On. 
poundstheimp.ari- occasions of birth and death likewise, [the period of 
the ■kinsmen impurity,] for the first and second [husband,] is three 
. f ■ ' _ nigbts_: where the impurity of the father, end ares three 

nights, that of the Sapindas lasts one day: 5 

Although, no impurity of the adopter, by acceptance of sons 
Impurity from given and the rest, (who are already bom,) as arising 
birth propounded, from their birth obtains: still, unclean ness is incurred 
. X1 from the birth of their oflspring.—Bnt, on account of 
the birth of the son of the twice married woman, in his own house 
uucleanness on that occasion is fit.--Thus, is impurity from birth shewn! 


Uucleaimess,. 
only takes place 
where th eye is 
equality of class, 
as shewn .by a pas- 
sage of; the Brak- 
nia-puram. 


—3- This however regards sons of equal class only— 
Accordingly the Brahma-]mr4naExcepting the 
legitimate son, on the death and birth of the son of 
the wifVand the rest, always in every tribe, the im¬ 
purity of those equal by class, endures three nights.— 
This .is a settled point.” 


? Okipbya-jparisih&; 


f Vishnu, 




4 ^ijiiamlkjs. 
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Explanation, of : 10, 'Always’—that is,—every time subsequent 

•always’ therein to investiture oi‘ the characteristic thread, 
occurring. 

12. [Pnvjapafci also] “ Wives having taken, to another, and chii- 
„ dfren by the wife of another, [being dead;] those of 
matorycited ’ ti,e saine genewl ■ family, are purified by'ablution : 

3 " after three days at least, one versed in the divine 

truth. 

12. Although, [it may be alleged, that] on the death of the adopt- 
„ . er, the uncieaimess of the adopted son, for ten days, is 

uessof tkedSe not fit, since the [general] relation of eapipda and con- 
for ten days on the flection by identity of family, associated together, are 
death of tIia £ Gum J ' wanting [in him]; and no special rule in that respect, 
»|.I>rop<funded by j s ^ present found: still, by the following passage of 
M&dem. M&iehi, imcleanness for ten days is propounded, for 

the purpose of the disciple’s performing the necessary rites, in honour 
of Inf deceased * Guru/ “'The disciple of a deceased ‘ Guru,’ performing 
uninterruptedly for ten days, with food for manes, the obsequies tor a 
father, is purified/’ 

18. Here the term * Guru’ represents the preceptor, and other 
Whose tenn 3U perior; and such venerable superiority, obtains in 
‘Guru'iailiustra- the individual in question [the adopter], on account of 
iive of the adopter, his performing the rite of investiture, and so forth.—; 

Consequent Therefore, in case of the adopter having performed the 
conclusion. initiatory rites of the adopted, the i mpurity of the latter 

endures for ten days; if this be not the case, for three nights only: on 
account of. the text before cited,—(§ 9). 

14. So on the death of a sapinda, of the adopter, related within 
His until can- the third degree, the uncleaimess of the adopted son, 

nm for a sapinda is for one day: for, the text in question of M&ifohi recites, 
of the adopter. —“ that of the sapirtdas for one day ,” 

15. Oil the death of one connected by an oblation of water, and 

one belonging to the same general family, ablution only 
For a distant i a necessary; on account of the text of Prajwatf, before 
kinsman. cited (v; § it.) “ Wives having taken to another, and 

children by the wife of another, being dead, those of the same general 
family are purified by ablution, 






HINDU' lAV-.BOOKa 


SECTION IX. 

On Ike funeral obsequies to be performed by the adopted son. 


1 . 

JAlfvkarna cited, 
cm ike subject of 
the obsequies, to 
be performed by 
the adopted" son. 


% 


IStesfc .the funeral rites, peffortned by the adopted son, are des¬ 
cribed. On this subject, JStukatna says:—« Annually 
let the son of the wife, and legitimate son perform 
[obsequies] according to the parvana form: the other 
tea sons, should perform the rite dedicated to a single 
ancestor.”* 


The berm * an¬ 
nually* used by 
him, means the fu¬ 
neral repast on the 
anniversary of the 
day of death, as 
appears from a 
text of Paraijara 


■Annually’—from this general mode of expression, although; 
the monthly (amayltsya) and other periodical funeral 
repasts t he inferrible ; that only on the anniversary of 
the day of death is meant. For, the terras-^' the anni¬ 
versary of the day of death^-are expressly used in 
this text of Par£cara, “[A funeral repast,] by the legi¬ 
timate soil, for a father, who has departed this life* ox* 
all occasions is in honour of three ancestors, that by 
those of a different general family (aneka-gotra), is the 
rite consecrated to a single person, on the anniversary of the day of 
death;' 

3. The expression— 'those of a diflerent general family' (ane.ka~ 
The term Vaeka- go Ira)—in this text does not intend the maternal 
grand-father, and the rest: for, its construction as in¬ 
tending a secondary son, as contrasted with the legiti¬ 
mate son, is proper,—from its proximity in the same 
sentence with the terms ‘ father* and 'legitimate son 5 : 
for, otherwise [no contradistinction between the legiti¬ 
mate and secondary sons being meant,] if the meaning 
intended, be conveyed by merely declaring that, [a 
funeral repast,] in honour of three ancestors, must#6 performed by the 
son, on the anniversary of the day of the father’s death, it would, follow, 
that the specification of the term legitimate were impertinent.—Nor & 
there any restrictive rule that on the anniversary of the day of death, 
merely the rite consecrated to a single person takes place for the 
maternal grandfather and the rest. 


got raf use d by 
whoro* refers to 
the secondary 
sons, and not to 
ki a sin en on die 
Tnotliefs8ick: for 
whom a single rite 
h not restricted. 


ANNOTATIONS. 


?; 13 t,)ere . any restrictive rule] If it is contended, that the term “aiiebh 

gOtra (winch occurs in Parana rab text in the genitive case plural,) intends the mater- 
ml Kinsmen this expression must be construed as designating the object and not the 
agent of the ceremony—Accordingly the translation will be “ that, for those kc” and 
not,—“that, by those, &c. M 


For explanation of the rites referred to V. Supra, Section IV. § 72, 
t V. Note to the same. 
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4 Accordingly MSrfchi says.— 1fv Commencing with the father of 
As appears from ni0 ^ ier > three are considered maternal giund-sires 
M&riehi. —Let the stms of daughters perform for these, funeral 

oblations, as for the father” 

5„ By ordaining, in this text, funeral oblations in honour of three 


Whoso te&t, ex¬ 
pressly provides 
for a’ p a.tva xi a 
rife, m honor of 
maternal gr a u d- 
sires.' 


maternal grand-sires, the pav vaTia or do able rite only, 
is inferred.—From the expression —'" its for the father/’ 
—an option of performing, for the maternal .grand-sires 
also, obsequies in the form of parvana, or elcodish^ is 
not obtained ; for, the sentence in question, is. meant 
to enjoin, the absolute necessity for the performance of 
obsequies, in honour of the maternal grandfather. 

6. 'Besides, Why should not also the term f -yearly’ in the follow- 
An opponent** text, like the word ‘ aimuaily* [in J4tAkarpa’s text 

argument antic!- (§ I.)—supposing this word, there occurring, to have 
pated. such import] intend the magha, and other periodical 

funeral repasts, “ Excepting the first sixteen funeral repasts, with 
rites performed with fire mciuded^—and the yearly obsequies,—at the 
remaining funeral repasts, let six cakes be presented ; this is a settled 

rale” . 

7. Should it be objected, that this would be an intended corise- 
f ^ quence; it is wrong, for it would follow, that the son 

given and the rest, at the different periodical funeral 
repasts would perform an ekodisbta rite. Now this is not meant 
by any one. For, if the term comprehend any funeral repasts in 
general, other funeral repasts, (as must be understood from the term 
* remain mg’) not existing, any exception would be impossible. 

S % Therefore this is the accurate exposition of the law,—-that, on 
Conclusion the anniversary of the day of death, in honour of the 

fatherandmother, a p&rvana funeral repast only should 
be performed by the legitimate son: by the others (the sou given and 
the res t), merely one consecrated to a. single ancestor. To enlarge would 
be useless. 



On Ike succession of 


The inheritance of the adopted son is now propt 
ka pro- that subject, Vasishfha says 
h a n c- adopted, if 


htka pro that subject, Vasishtha says i-~* When a son has been 
thoattc- adopted," if a legitimate son, be afterwards born, the 
n of t h e given son. shares a fourth part,”—Oo. the default of him 
80n " he is entitled to the whole. 

IIP 

lompiled by the fortvmaie 
he fortunate Rfima Pandiia, 

lord of virtue, completed, 


Thus is the Dat taka-Mimamfl, 


Occlusion. 


ANNOTATIONS. 

j “ A quarter^hftre, not m entire share'* t. 


I. Shares a Fourth part,] 
Sect, v. para. 40. 








DATTAKACHANDRIKA, 


A TREATISE ON ADOPTION, 


BY DEV AND A. -BH ATT A 


SECTION I 


t Smdti-Chandrika, a celebrated treatise on judicature, 
(«) See 3 Meo. I A. Ca. 
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8, Therefore, although by the production of a son, the exemption 
from debt, deduced from the text of Mann subjoined, 
., Co l ? ciu? 1 ori > may have taken place ; still on the death of such son, 
for the sake of funeral rites the affiliation of another 
son is indispensable. “By the eldest, at the moment of birth a man 


becomes fattier 


r of male issue, and absolved also from debt to his pro- 

ift itrit.ti.lAfl tn. fair, a f.fvA Aafafft 


geuiton^ He therefore is entitled, to take the estate/ 


& The term "male issue," (putra) here used, is illustrative of the 
Mato issue 11 is g ra!1( ^son, and great-grandson; for these equally pra- 


inclusiveor^ranch sent oblations of food, and preserve the line. Other- 
son anti great* wise, it would follow that the adoption of a son, by 
grandson one whose son had died, notwithstanding the exis¬ 

tence of a grandson, were without reason. It therefore results that 
one only destitute of a grandson and great-grandson may adopt. 


7- It must not be argued, that from the qualities of being male 


and singular, being attributed to the adopting party, 
by the expression “ a man destitute of malm issue/* 
something definite is meant : therefore the same per- 
son must not be .adopted by two individuals nor any 
son by women. For the adoption of the X>vy<foiush- 
y&yana or son of two fathers by two persona will be 
presently declared ; [and] women with the sanction 
of fir dr husband'', are competent to adopt: asYasishtha shews : “ Let 


Nothing defi¬ 
nite is meant, by 
the mention of the 
adopting party in 
th^ singular num¬ 
ber, and mascu¬ 
line gender. 


not a' ^omau either give or receive, a son in adoption : unless with the 


assent of her husband/’ 


There are eleven 
descriptions oi 
^Hatifcufes fo r & 
& o>». as is shewn 


Now such is of eleven descriptions, the son 
ifchd tlie rest,. Thus Mann [ordains] : a , Gag 


of 


IS]/ 


images. 


by Manu. 


8, “ A substi'iute/’ 

j anci 

declare eleven sons (the son of the wife a$4 the, 
rest) as apecqi ec j to be substitutes for the real legiti- 
mate son ior ti*.. - - a k e of preventing a failure of obse ¬ 
quies^ \ rihaspati «< Of the thirteen sons v/bo 


Yiiliaspuh. 


have been enumerate/ Manu in their order, the le 

I __<*• “ - ... ... 


ultimate son and appointed daughter £ 



*. ... it ■ v « the of lineage. As oil 
is substituted by the virtuous ,hv liquid l -»tfer : so are eleven sons by 
adoption substituted for the legitimate son appointed daughter '** 

9. Of these however in the present age. a jj are no t recognized. 

T*.e wiven son ^ or F “ pcites “ Sons-jj man y descriptions who 
in th«-.present.ago were made l>y ancient saim s cannot, now be adopted 
"hcnvevoc odj am. by men,---by reason ot thev, f ] e f|cieney of power ;”■{*. and 
be adoptee. agninso those othet tkf t*liq tyiv^u, bcititv substi-*- 

fates, there is a prohibition in a pasge of law’ whei -0^ after having 


ANNOTATIONS. 

& In a passage of law.] This passage which k frequently cite/, k Utribtito $ $$ 
the AMitya-puranaj And in its complete state is tbua—“ The adopt ion, as sons of .those, 
other than the legitimate son. and son giventhe procfcathn of him by a Irioih r-ia- 
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law ;—Mia assuming the state of an aneboret ;--these 
avoided in the kali at r P.’ 5 


•••■ 


rules sages pronounce to be 


* Manu 9 ,’ IQfi, 




mm 


seBS 




wmim'mm 

: a/ 


Si® 








SB 






.DA.WA3tii-0HAK»BlB.S.'. SEC. L 

beBft pTorais&d,"— u The adoption, as sons of those other than tno iegi- 
tlRiala son and fson given, ’—it is subj oinethi “ these rules sages pro- 
nouncie to be avoided in the kali age:" 

10, The rules relative to the adopted son are now propounded. On 
... this subject Q&unaka ordains,—“The adoption oi«. son 
Rules relative m Jdrdhmana must be made from amoiigst sapin- 

tli'-.°adopUid' s o°r. das, or kinsmen connected by an oblation ct lood : or 
laid d own by on failure of these, an ‘ asapiiula or one xiot so connect'* 
^aunaka. e d ; otherwise let him not adopt.” 



since it is mentioned generally, from amongst * sapipaaa, 
it is meant from such both ot the same or a oinerent 
general family ; and, accordingly on default of a < eft- 
pin da’-kinsman, one belonging to the same genera] man¬ 
ly and failing this latter, a person even oi a drlierent 
general family are to be adopted. Qakala declares 
this. ,r Let one of a regenerate tribe destitute of male 
issue on that account adopt as a son the offspring 
of a ‘ sap i tula* relation particularly : or also nest to 
him one born in the same general family. Ii suon 
exist not, let him adopt one born in another family • 
except a daughter s son, and a sister s son, and the sou 
sister;” 

12, “ Otherwise let him not adopt.” By this, a 

given son being-—other than a Br ah man a, a Ivshatviya 
and so forth—in short of a different class is excluded- 
This Manu declares. “ He is called a son given, whom 
his father, or mother affectionately give as a son, being 
alike and in a time of distress, confirming the gift with 
water.” 

IS, “ In. a time of distress.”] The adopter being 
destitute of male issue.—" Alike”] belonging to tlio 
•■■■■• same class. 

14 *' Alike not by tribe, but by qualities suitable to the family. 
A gmmirn Accordingly, a Kshatnya, or a person ot any ether 
gloss by Medial'. inferior class maybe the given son ct a Biihma^ia. ^ 
n couciled. As for this interpretation by Meohatitln *, it is thu* 
reconciled. Where, there may be no real legitimate son although as 
being inferior in class, the Kshatriya and the rest are not entitled to 
present the oblation of food and \vat,er; still their filial relation may 
be legally established by reason of their being beneficial in perpetuat- 
mg the name, and the like ; but. as they are .benefimai in a smaU 
degree, they only receive maintenance. ’ 

15. declares this : “ If they be of a different class, 

" they are entitled to food and raiment only, - ^aunaka 
K?.itjayaiiacon- ^ / dtr -* _ ~p ~ pIoqq aTvmtld however m 


11. Sere 

rr Who intimates 
that hie may be of 
the same, or a 
different general 
family. 

But a 'snpin'ia > 
of the same gene* 
ral family is more 
eligible. 

Ar<aas»ge from 
^akaia is couth- 
Eiatory, 

of the mother’s 

Close ofptbo 
passage of ^dkqjta 
a h e w a that the 
adopted son must 
be of tiw »»me 
ati&b : da k de¬ 
clared by Mimu. 

Term used by 
Mhuu. explained. 


firms/ 9&maka 


also, <l If one of a different class should however in 
any case h&vo been adopted ns a son, ho shoiud not 
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mm 


make Mm fba participator of a .share : this is the dice - 
trine of yaunaka also.' —By i./tjoavalkye also it-is. 
declared that one of the same class presents the funeral cake-and' 
participates in a share : but the filial relation of one of a different class 
is .not denied and Yaska explicitly declares this: “ A person of 

the same class must be adopted as a*son., Such a son performs the 
oblations and fakes the estate ; on default of him, one different in 
class, who is regarded merely as prolonging the line. He receives food 
and raiment only from the person succeeding to the estate/' 

16.. In fact, the construction of the word * alike’ (sadrica) in 
Conclusion. Manuk text (§ 12), m signifying,—of the same class¬ 
ic only proper : for elsewhere the . participating as an 
heir of such adopted son is shewn : and the participating in 'the in¬ 
heritance of one unequal in class is impossible, 

17. “ Except a daughter’s son and a sister’s son/' This prohibit 
Th« exception tion against, th.e daughters son and sister’s son refers 
from adoption of to those other than (^Yidrask Accordingly 
tbs sons of a sis- tf Of Kshatriyas in their own class positively, and [on 
ter io ^ <l ^ U> re* default of a sapincla kinsman] even in the general 
Kra the stipe- faaiily, following the same primitive spiritual guide 


• WiA, U *. ’■ • I ’ ^ V W V JJ V XT • > *“* •*, ’£✓ 

nor trih s, as is (Guim 01 y&i$yas, from amongst those of the Vaif 


yj 4 


mmm 


n'aka. 


IS® 


&n* 


A brother's sou 
if capable of being 
sdopted, must be 
first selected, m 
pr o fercnce to 
other kinsmen ; as 
declared by Mauu. 
Yiiliaspati 


20. In respect however to this subject fit is to be observed, that] 

cr»*SVi to nv» ft 1 -A ..... __ . . Tf. * . 


mum 


MW? 

C liffy, < ot ^ »<■:■> i'.K y 
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rI> 6 wu by Qm- class ; of C&dras from amongst those of the Qtidra class':. 
1Vika " of all and the tribes likewise in [their own] classes 

only and not otherwise, But a daughters son and a sister’s son are 
affiliated by ’Qddras. For the three superior tribes, a sister’s son is no 
•where [mentioned as] a son,” 

18 ‘ Even in the general family, following the same primitive 

“ To the me- spiritual guide.” Since there are no distinct and 
pi family follow- peculiar general ffimiiies of [primitive] Kshatriy&s, the 
lag, &o. f * yhyiii- general family following the same primitive spiritual 
tfodueed by guide is specified ; for it is declared in the passage 
subjoined, that one of the tribe in question partici¬ 
pates in such -general family. t( He..specifies the general families of 
' 'Kshatriyas, and Vaiqyas, as distinguished by following the Same pri¬ 
mitive spiritual guide/’ * 

Impnrt of the , <c In [their own] classes only not otherwise” 
pbr-is , 44 in [their This is a restriction intended to for bid the adoption of 
twri] cUssesbiVy, one of a different tribe; otherwise the text of &&iy£- 
yana before cited would be contradicted, 
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ftSSfife: 


where a bi other’s son may exist amongst near kinsmen, 
he only is to be adopted. This Manu ordains. “If one 
among brothers of the whole blood be possessed. of 
male issue, M anu pronounces that they all are fathers 
of the same by means of that son/’ Vrishaspati [also-] 
“ If there are several brother, the eons of one man by 
the same mother on a son being born to one even of 




w&fsM 

mm 


m 






afej-lA JSh&' SisSfe!! M. II •: llSfe i I 










battak a^ch ahbh nc a '. sec?, t 


m 


thoughunad<>pted. 
a .nephew, would 
bear filial relation 
to his node. 


exclusion 


them, all of them are declared to be fathers of male issue.” Under these 
two - texts, if abrothersson is in any manner capable of being a sub¬ 
stitute, it is inferred that another is not to be adopted. 

21. “ Offspring must be produced : this precept is peremptory: m 
' Arcum>M that ' some banner or another it anuet be complied with.”* 
hbaihu^doptedl Since the representation of the filial relation here 

[contemplated] obtains in the brother s son; the 
effects thereof via, the oblation of the funeral cake, 
libation of water and the like, and exemption from 
eaven would be accomplished [by his existence]: hence 
there can be no occasion to proceed in the re-attainment of the same; 
consequently a brother’s son though unadopted is filially related; in 
conformity with this text of Vrihat Para^am " Let the. nephew of a 
paternal uncle destitute of male issue be his son; he only should 
perform his obsequies of tho funeral repast and of oblations of food 
and of water” Hence, a brother’s son existing, no affiliation [of him 
or another,] as a son given, and so forth takes place.” 

22. This is not to be argued: for although, by reason of the 

nephew’s possessing the representation of the filial rer 
Iterated. lation, he may be the means of procuring exemption 

from exclusion from heaven'and so forth : still, as the celebration of 
name and the duo perpetuation of lineage would not be attained,— 
for the sake of the same, the constituting him [an adopted son, | is 
indispensable. Besides the two texts in question do not prohibit, 
where a brother’s son rnay exist, the constituting [him or another] a, 
son given and so forth : but indicate [as inherent in a nephew] the. 
virtue of a son consisting in the capacity to perform the funeral repast 
and so forth.—For otherwise a contradiction of the rule for the pro¬ 
duction of a kshetraja sou, notwithstanding a brother’s son may exist 
would follow; and since by the text subjoined, the resemblance of a 
son’s son obtains in a daughter’s son, according to the reasoning recit¬ 
ed, the non-adoption of a son given, and the rest where a daughter’s 
son also might exist would result. “By that male child, whom a 
daughter whether formally appointed or not, shall produce from a 
husband of a equal class, the mater nal grandfather becomes the grand - 
sire bf a.sou's son: let that son give the funeral oblation, and possess 
the inheritance ”+■ 


ANNOTATIONS. 


32. Besides th« two texts in question do not. prohibit, &c.] If the texts of Harm 
and Vhlmspati cited in § 19 we prohibitory of the affiliation of an adopt*d son where 
a nephew existed, it would he inferrible that, such nephew without adoption bore filial 
relation, to' his uncle.—The author does not mean to imply that, the nephew has not a 
preferable right to be adopted, supposing his affiliation not bai red. by any legel impedh 
inetit. 


* This passage fe assumed to be a quotation. It is almost identical with a por> 
ikm of a passage hour Medfiatitlri, cited in sect. I. § 60 . I), M. 

, jt Maau 9*436. 
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23. But, if where even a brother’s son may exist,, the constitntbg 
Argument of the [him or 'mother] a son given and so forth be leg&fy 


opponent, that 
then by analogy, 
th« son of fi rival 
world nbt 
be^r fiiiri relation 
to bis cio‘mle'$ 
*t« -p-niotiicr,with¬ 
out adoption. 


then, though in the text:; subjoined, the resexnMnace 
of the virtue of a son is shewn to obtain in the son of 
a rival wife, where even such son existed, the" filia¬ 
tion of a son given and so forth by. the step-mother 
might take piace.~*Y Hfaaspabi. —“ The same rule is 
also ordained in respect to many wives, of the same 
person/- Mann, “If among all “the wives of the 
same husband; one bring forth a male child, Menu has declared them 
all by means of that son to be mothers of male issue.” 

2<k Should this be objected, it is wrong. In the same manner 
'Yi Hm' tef, m w ^ere curd,—which is the object content 

lom plated by the person proceeding to produce the gru~ 
nious substance-alluded to in the passage of the Vedas subjoined—is 
wanting, it is that substance which causes the individual to proceed 
therein and not the whey or serous part [incidentally produced] ; 
for that not being the object, is of no use.— “He mixes coagulated 
milk (dadhi) in boiled milk; that, is a curd of two milk whey 
famikshS),—an oblation to the Vaisvadeva set of divinities, and whev 
for horses,”—Or—in the same manner, as on the anniversary of the 
decease ox a father, [who died during the first half of Alvina de¬ 
nominated pitripaksha], the ceremonials of a parvaua rite having been 
completed in honor of the father and other two paternal ancestors in 
ascent above him,—a pSrvana rite is not recommenced on account of 
the funeral repast in honour of the maternal grandfather and other 
two male ancestors [on the mother's side]; for the commencement of 
the same depends on the funeral repast in. honour, of the paternal 


ANNOTATIONS. 

24. In ihe same manner as where the card, &e. &c.. lieifcrcuce is here 
tire.0• < topic of the first. Chapter, 4fcb Book of the Mluian&& of iiaindoi This is detail 
ed m a B vte to ^ 24. sect. VI. JD. M.—By mixing coagulated in boiled milk, -the curd 
denominiued ‘uraiksluV and whey are produced *. where on 'the occasion of any sacra* 
men*, such' curd is wanting, that is the object intended to be produced »sd causing 
the act of admixture ; not the whey, winch is incidentally produced. In the same 
manner the object and motive of >»ny adoption by the wife, (which must he sanctioned 
by the husband,) are to create male issue to her husband, destitute of the same nud 
not to herself ; though the filial relation of Ihe adopted to her i h incidentally pro¬ 
duced: consequently, where the husband ha# male issue, as the primary object of the 
act docs not exist, the wife cannot adopt. 

:Oy,—in the s rme manner, as on'the anniversary of'the decease, of a father, &c. &eu 
&<\] The nature of a Parvana rite here alluded r-o is explained in a note to § 73, 
fieri ion IV. D. M., During the first half, the month Asvina, (denominated in consequine© 
pitri paksha,) Parvana rites are celebrated ; whereas the same solemnities observed m 
honour of paiernal ancestors are observed in honour of mateirnal—But it is ordained, 
that where xhe father may have died during this fortnight, on the anniversary of the duy 
of his death, iii'jsead of the usual eko-dish^t or rite deducted to him alone, the same 
e^rcmonrils of a Parvana rite shall be performed as would have been celebrated m 
honour of the father,, and his owu ancestors.—had the anniversary of his decease not 
fallen wit.I iin this fortnight: but a Parvatia rii e shall not be commenced for the sake of 
the solemnities which, on this supposition would have been observed in honour of the 
three maternal ancestors : for coi»i»etteei»#Kt of these is held to be snbordkato to A 
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Objection 
via tech 


ancestors, [wjiieji in this instance would have been already com* 
plated] -So rho in the cnse in question, the affiliation of a son. by* 
woman proceeding legally, with the sanction other husband, to const!- 
tate for him m|le issue, only takes place where no son of that person 
may exist But, if he have any, although she may he destitute of the 
same, such adoption does not obtain ; for to proceed therein would be 
unproductive of the object 

25, In that case she would not be exempted, from exclusion 
from heaven, Iu antieipation of this objection, the 
two texts of Manu, and Vrihaspati, by propounding 
the existence of filial relation, in the son of a rival 
wife, (to Ins stepmother,] provide for her exemption, from exclusion 
from Heaven, and the performance for her funeral obsequies ; for, 
except the offspring of her husband, she can have no other. 

28. Since, [a wife] can have no other offspring, but the issue of 
her husband, the son in question even preserves her 
lineage. Therefore, where, the son of a rival wife 
exists ; as the whole benefit: even'of a sort is attained* 
no affiliation, [by the step-mother, of him or another,] 
as a son given and so forth, takes place.-—But as the 
capacity of prolonging lineage, does not obtain in a 
brother’s son, although such son may exist ; [be, or 
if any impediment exist, another,] must be affiliated, 
and so forth : there is in this respect a material differ- ' 

27. But if, a brother’s sen existing, the affiliation 
of him only is indispensable; where there may bo 
only one brother’s son, in that case the adoption 
cannot take place; on account of the text of Vaaisti^ha, 
which recites ,— t( An only son let no man give, or 
accept.--For he is destined to prolong the line of hfa 
ancestors.” 


General conelu- 
•soil, that a son 
oi a >md Wile, 
unadopted, is fili¬ 
ally related tn kis 

step*mother : but 
Wit k>, a nephew 
ip his uncle. 


once. 

Objection, t jin ft 
the gift in adop¬ 
tion, of an oily 
son, being 1 forbid. 
den, the adoption 
of #, nephew, who 
Is an only son, 
could not take- 
place. 


ANNOTATIONS. 

Mid fo depend on the same solemnities in honour of the paternal ancestors, whirl] would 
aye already been especially performed. Or, in other words, the main object of per- 
rmiug n real Parvam rife, is t he celebration of S'demnirks in honour ol the paternal 
eegims : in i he case propounded, these whould have already been performed : there* 
*, the main object being ■want 'W f a P&rvaria rite is not commenced on account of the 
min?ties wi*ich, (had a real P&rvana rite tatofipUce) would have been observed fa 
ur of the maternal aimest.ors. In the same maimer, the main object of any adopt ion 
wife, is to create male issue, to her hu>baud ' having none; but where he may 
such issue, although she mav hure no sou, she cannot adopt; for the primary object 
motive would be wanting.— flic translator has doembd it iucumhent on .him to 
empfc illustrations of the analogy alleged by the,author to exist between # ihJ two 
>ses fited, and the one proposed [ this has been done in this and the preceding note, 
he analogy however is far from being obvious from the terms of the text. 




.Should- ibis be alleged, it is not accurate,, For, the text in. 

Qver-m'lecL as Q^ion, is applicable to a case, other than that of the 
th® prohibition DvyAmushy^yana, or son of two fathers.—in the case 
does not refer to of the Dvy toiuishyavana, the extinction of lineage, 
K® of tm coa templated in the clause of the text, containing the 
& tkS ' * reason, would not take place; and . an indication 

found in the Par an as, as to the affiliation, by VettfJa, of the son as 
[his brother] Bhairava. Thus—“.Accordingly he, (Bhairava) at some 
time copulated with Lrvasi, a celestial, nymph, and procreated " on'her 
a. bod, named Suveaa. Vettfla also affiliated him, as his Bon; and • in 


A. m maw only 
ltav i ii g • several, 
sons, may give 
pfify i*3 is declar¬ 
ed by faunaka. 


SJ . But by a woman, the gift may be made with 
her husband’s sanction if he be alive; or even without 
it if he be dead, have emigrated or entered a religious 
order.—Accordingly Vasishtha. u Let not a woman 
either give or receive a son unless with the assent of 
her husbahd.” 


.With the sanc- 
tijjro'; of her hits- 
band, a. woinua 
may give her son, 
without if it be be 
dead, &c, 
Vaeblr;ba. 


This assent of 
the hush and is 
implied by his 
silence, &a the 
independence of 
the woman is in¬ 
deed suggested 
by Y&jikviilkya. 


o*' xn ow, it to ere be no prohibition even there 
is assent: on account of the maxim; “ The inteu- 
tion of an other, not prohibited, is sanctioned,*’—-ITiT- 
jnavalkya suggests, the in dependency of the woman. 
u He whom his father or mother gives is a son given/* 
Also, in anot her place ; " deserted by his father and 
mother or either of them/* 
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SECTION II 



The form for adoption~~Tfie most' eligible 'period for seledion- 
Mutea under certain circumdames—The adopted son may he 
son of two fathers. 


I* Next <paun&fca propounds the form for the adoption of a 30 m 
Tk form for “ ; X, Qaunaka, now declare the best adoption : One 

adoption- having no male issue or whose male issue has died, 

C’auoaka. having fasted for a son ” 

2. Adoption.] The form for adoption --Having fasted.] Having 
Ex n I an “t ion observed a fast on the day preceding the adoption.— 

: P Vridclha Gautama lias--' The impotent man or also 

one whose offspring has died.” 

3L “ Having given two pieces of cloth, a pair of ear-rings, a .tur 
pauoaka con- ban, a. ring for the fore-finger to a priest religiously 
timed. disposed, a follower of Vishnu, and thoroughly road in 

the Vedas. Havipg venerated the king and virtuous Br&hmanas' by 
a rnadhuparkha (or prepared food consisting of honey : liquid butter 
and curds )” 

4. If the king be at a distance, [he should thus venerate] the 
pi i ,1 chief of the village ; for a text recites : "having invit¬ 
ed all kinsmen, and the chief of the village also,”* 
Brahman as.] The plurality meant by this word, is restricted to three 
on account of the argument, exemplified in the instance of the white 
partridges.—The venerating .Brahmanas is with a view to their " , ~~~ 
[the child in adoption.] 


ANNOTATIONS. 


4. The argument exemplified by the instance cf the white partridges.’] Allusion 
is here made to the 8th topic of the 1st chapter (p&da) of the llth Book (adhyaya) of 
the Ml nahsa of JaiminL A passage in the Vedas to this effect occurs. <c On the 
occasion of the saciiiice of a horse, he should kill White partridges, for Vasanta (the god 
of spring)” • In tkeVpart of the Mlmans& mentioned, it is proposed, as a subject for 
disqvusiiioii, whether, by the term ''partridges’ in the plural, any i»4y finite number ex¬ 
ceeding; two, is meant, of three only—-The opponent, affirms, that any-indefinite number, 
is meant ; since flnraUty, is common to every number, exceeding two. The supporter 
of the corn et opinion, however, alleges ;—1st. That, the ordinance of law in question, 
■W fulfill'd by three.—2dly. The number three, must rieccfsarily be .included, iu every 
plural number; hut four, or other superior number, is not in eluded in three.— 3dly The 
number three, is the first hi order of all plural numbers.—4thly. The serietion of that 
number, is '. tore_ convenient.- 5ilily. The intent of the law, Wing accomplished by 
three, in destroying more than tM number, an offence would be - incurred.—Benco, 
he argues, that three only, are meant by the plural term, used in the ordinance cited. 


* Gautama. 


e3 










: mKmr -law-books* ■ 


paunaka con 
fci»u$df 


5. “Both a bunch oPsixty-four stem, entirely of the kiitja grass, 
and fuel of the phl%& tree,—>aJso having collected 
these •' ariicles : having earnestly invited kinsmen and 
relations : having entertained the kinsmen with food/ 
and especially Biahinanas : having performed the rites, commencing 
witlr-tiiat of".placing.- the' consecrated fire,■ and ending with that of 
purifying the,liquid butter : having advanced before the giver let him 
cause to be asked thus ; ‘ give the boy. 7 —The giver being capable 
of the gift [should give] to him with recitation of the five prayers, the 
initial' words of the first of which are ycvyajfiyena, &c,” 


& /Should give 9 is understood—' ki^smon 9 [the kinsmen of the 
¥ , /• father and mother. * Relations’] sapiedas. The in- 
'' V ’ viting these is for the sake of wituessing.—-Hhving 
entertained invited kinsmen, and Br$hmanas previously appointed, 
and (on account of the conjunction 4 and 7 ) invited relations.—This is 
the meaning. 


V- The same author continues.—“ Having taken him by both 
^aunaka coa- .• b a ud.s with the recitation of the prayer, commehc- 


timled 


ing,—“ Devasya-iva, &c. ; 5> having inaudibly repeated 
the .mystical invocation,— angadange, &e. */ having 
kissed the forehead of the child ; having adorned with clothes, and so 
forth, the" boy bearing the reflection of a son." 9 

8. c Reflection of a sou. 9 —The resemblance of a son,—or in other 
Commentary words,—the’capability to have been begotten, by the 
v ^ adopter, through appointment, and so forth, 

f>. The text continues.— 41 Accompanied with dancing songs 
Text continued. anc * benedictory words, having seated him in the 
middle of the house; having according to ordinance, 
offered a burnt offering of milk and curds (to each .incantation,.) with 
recitation of the mystical: invocation 4 yas-fevS-hxida 7 —-the portion of 
the rik Veda, commencing, 1 tubhyam-agne/—and the live prayers of 
which the initial words of the first are ‘ Some-dadat. 7 51 


$0k, ■ 

Vxiddlia, 
faro a, 

prayer,— 


Gau* 


Yxiddha Gautama.—“ Let him then cause, to be offered, as 
burnt offerings, an hundred oblations of milk, with 
liquid butter, conteiviplating in his mind, as. the object, 
the lord of created beings, with recitation of the 
• pr^ja•'pate-'na-tva-deiam. ,,, 


11. Vasishtha.— 44 Aperson being about to adopt a son should 
Vasiab-^i tiled an unremote kinsman or the near relation of a 
' ' * a ' kinsman ; having convened his kinsmen, and announc¬ 
ed his intention to the king and having offered a burnt offering with 
recitation of the prayers denominated 4 Vyah riti/ in the middle of Us 
dwelling.. But if a doubt arise let him set apart like a.'.(^Tidra..orie. 
whose kindred ai\e remote. For it is declared in the..Vedas ; ‘many 
a re saved by one/ When a son has been adopted, if a . legitimate son 
be afterwards born, the given son shares a fourth part/’ 
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12, ' : Gwcliing’] house--'' A doubt. | If from the great difference 
■p ■ of the-"country and language of one • whose kinsmen 

/Oiiirncntaiy. ^ mrvote ^‘doubt arise as to bis lineage, disposition 

.arid so forth ; this being the .case till the ascertainment of these parti¬ 
culars iet him not initiate such person, —On this point, a reason in as¬ 
signed,^-" many are saved, &c.” ‘ Many'] The father and other ancestors.” 

Form: must he 13. One of these forms is in dispensable, 

obsei'VBfi. 

■ ; n. 


Text of y.iu 
nak.i continued. 


In continuation (Jaunaka says. “ Let the best of th e regene¬ 
rate, to the extent of his ability bestow a gratuity on 
the officiating priest; a king half even of his domi¬ 
nion; next in order a Vahjyu three hundred pieces ; 
nQudrathe whole even, of his property: if indigent, to the extent of 
his means,” 

15. 'Half his dominion.’-] The produce for one year of half his 
... • dominion ; for a text of Vriddha Gautama recites; 

Commentary. « p^ him protter the profits arising from half his do¬ 
minion received in one year.”—According as he may be in a superior, 
m iddli ng or i nferior condition [let a Vaigya give] three linn di ed 
pieces oi gold, silver or copper respectively : on account of the text of 
Vriddha Gautama. “ Let him proffer three hundred pieces in gold or 
in silver or in copper according as his condition may be superior or 
otherwise.” ' His whole property’] that is the acquisition by hire for 
one year. 

Ifi. Baudh&yana propounds a special rule for the followers of 
BandViynna the Tifctiri. Veda.—“ We are about to explain the mode 
propoundsaspect- for the adoption of a son. One- about to adopt pfo- 
al rule- duces two pieces of cloth, a pair of ear-rings, a ring and 

a priest thoroughly read in the Vedas, a bunch of sixty-four steins of 
the kttija grass and fuel of the ' purrin' tree.* Then having invited 
kinsmen into the middle of the dwelling : and having made a rep. q- 
sentation to the king: having sat down by the direction of a Br/»b- 
xnana in the assembly : having caused to be exclaimed auspicious day ! 
benediction ! prosperity ■ having performed rites commencing^ with 
the recitation of the prayer— ‘ yad-devay-jana’,—down to the placing 
the vessels for water - having advanced before the giver, let him thus 
beg ; ‘. Give me this son’—The other replies ‘ I give’— He receives tin• 
child [and says j] ‘ I receive thee for the saKe of religious duty 1 
adopt thee for offspring’—--Then having adorned him .with the cloths, 
the, earyrings fluid ring : having performed the investiture and other 
ceremonials down to the kindling a flame of firehaving dressed the 
oblations, he offers a burnt offering after having recited the incantftticSn 
in the first chapter of the [Yajur] Veda commencing— “ yas-ty«-hrid5- 
kirinamanyrnSna’—with recitation of the sacrificial prayer—yasyai 
vam-sufcxite-jSta-veda, &c.’’-*~hfe offers a burnt offering. Next having 
performed the burnt sacrament?., where the prayers denominated 
Vyahriti are recited: and that designated ' svish fide jiff with other 
ceremonials, being completed, down, to the bestowing an excellent, w 

* Butea Fi'omtosa, 






cbfreiT i ejQ titled feo assets, sufficient for .bis marriage * 

fieque!. 

Maiia pro- 18- On the subject [ofadoption ; ] Manu says, 
pounds, vhat the “ A given son- must never claim the family and estate 
relation ,of the 0 f his natural father. The funeral cake follows, the 
pven son to the f am jjy and estate: but of him who has given away 
nSiurft? ° bis son the. obsequies fail/' 

19. It is declared by this, that through the extinction of iris 

, ■ , filial relation from gift alone, the property of the son 

’obiaed ° given in the estate of the gi ver ceases ; and I ds relation 

to the family of that person is annulled. 

20. And accordingly, since' extinction • of relation' to the family 

.... [of the'* natural father,] and so forth is shewn; and 

rUeslmverfornn d, as a text recites,—“ let the father initiate his own 
at the time of sons,—the initiatory rites even of" the adoption, which 
adoption, arete be are yet to be completed subsequent to adoption, are 
cbnvpWeAty th^ tb'be. performed by the adopter; but those already 
xtew warned! performed bv the natural father are not to be cancel- 
s ** 1 "* " led. For, any argument in respect to the renewal of 
these k wanting ; since the removal of the taint of the seed and so 
forth, and the acquisition of priesthood, -Q& suggested .in the following 
texts have already taken place, . “Thus.the sin produced by the seed, 
and “womb acquires expiation, &c.” “As a picture is produced 
gradually by many lines, priesthood in the same manner proceeds by 
the observance of fom/" 

21. Otherwise, it would follow from the text subjoined, that he 
Objections would have to perform also the rites of Punsavana and 

rouia otherwise Simantoxmayana.t “ -Let the father himself perform 
the eight initiatory rites, (or on hiss default some 

« n their order/’- Now, this : would be improper; for, it would 
icmsistent with approved practice besides, as his authority to 
initiatory rites is from h?s relation of father subsequent only 
:ion, the incompetency of the adopter in respect to rites which 
&&ke place previous thereto, [no .reason of extreme necessity 
operating} follows; for, the appropriate time of perfomanc* no 

















2S, Or, there, may be this interpretation‘ & scm [if adopted,] 
though initiated as far .ua tonsure by his natural 
OranQtherirGer- father is not a son [to such father]:--the author 
scimiftet ] 1 ***** *° having thus premised such son not to be filially related 
[to his natural lather],—-the sentence * any a ta soli a- 
puhrata.ro jpSfci* (meaning ‘ and lie acquires filial relation to another") 
13 .subjoined as a reason: and thus the objection that one term 
‘ pufrah’ (son) and the particle ■■ cha’ are unmeaning is obviated. 

29. And thus, on account of uniformity of import with the.text 
Oncl^r which Vasislxtha before cited, (v j§ 28.) by the compound 
chwdhdva occur- epithet * cMdadya in the quality conveyed by which 
rimr in the text the term ‘ cMdfi/ is not included, rites commencing 
wnuhiintend riles with that of investiture for persons of a regenerate 
preceded, by iou- tribe would be suggested; but for Qhdras' marriage 
sure " arid so forth implied, 

§ 0 . After the fifth, year/' This regards a .Br£hmaua, seeking 
the fruit of holiness resulting from the study of scrip- 
import of the tare.*' For since the fifth y'ear only is the principal 
season for the investiture of the; characteristic thread 
year, &c . M ' which of one desirous of such holiness, as is shewn by this 
occurs in t,hc 3 U|> text,—“ For a Brahraana, desirous of holiness, resulting 
from the studjr of .scripture, the fifth year, &c”-~the 
cnea u*. $• 25. passage in question has the same foundation. But 
for one not so desirous,—“ after the eighth year, the adopter, &c\” 


■ . .ANNOTATIONS, 

•26, Or there may be this interpret-ation, Ac.] Ia the original, the twry&af, verses of 
the supposed extract from the Purinas, cited in § 25, run thus:—‘ pitur-j'otren i yah 
punra!i sanskrituh prithw-pai * * a-ehud antamna putra so putrafum-yuti chany- 
•afc?vh.—Ttie translation «iven, conforms with the commentary in the Dattaka-Mimansa : 
but a.more literal version of t hese two verses would be thus.—“ Oil ! lord of earth, 
the son who (yah putrah) lias been initiated under the family name of his nattual 
father iiuto the*ceremony of tonsure,—that sou does not acquire filial relation, 
to another (na putrah sa* |)utrat<m-yatichfinyat&h.y 7 Against this construction, ilia 
author objects justly, that one of the terms putrah (son), which occurs twice, and 
the conjunction ; eba’, (which signifies ‘ and/) become redundant and unmeanincr: 
were, as he suggests, the phrase ‘na putrah* construed as the predicate of the 
posii iouj which preceded ; ana what follows, as containing a reason, for this position ; 
this objection would not apply.—According to the mode ot construction adopted, hr the 
translation, the part commencing from “na put rah’ to the end of these verses is. receiv¬ 
ed as the predicate of the position contained in what preceded. 

2D- By the compound epithet clmdMya in the quality, &C- &c-.] This com- 
pound term might either signify* commencing wah tonsure or following tonsure; if 
the latter .construction be: adopted, the compound would be denominated / iUad*gima a 
that is the term ehudii* would be merely segregative and not enver into the quality ccatf- 
veyed by the epithet 

30. After the fifth year,” &e.] la the ext ract cited in § 25, attributed by some 
tc the PurariHs, it is stated that a sacrifice for male issue must be performed where 
a child exceeding five years of age is adopted—This implies that the fifth year limits 
the more appropriate .season for adoption, during which the filial relation is produced 
without any special rite as here alluded to.—The author here shews that the mention 

"*'y, DM sect. IY-" § Meinour 





HiNDll' LAW-Bo6kS. 

31. [In adoption] respect should be shewn to the several jmn- 
T |V , .. cipal seasons, for the performance of the upanayana 
Injhfi adoption ()f fc ) ie ivshatriya and the Vaipya respectively. 

For he only, to whom authority, produced in tile 
principal season might have attached, is capable to 
perform sncli initiatory rite at a secondary season [if 
not qualified by the renewal of the ceremony of ton¬ 
sure, preceded by a sacrifice for male issue.]' This was 
before declared (v, § S3).-—But in regard to tppspre, 
attention to the secondary season may be observed on 


of ft Kshatnya, or 
Vaiftya, respect 
must be Had to the 
principal season 
for t be it u pa nay a- 
na. 

It is otherwise 
in regard to ton¬ 
sure. 

account only of express passages of law. 

32. ‘ Sacrifice for male issue.’ Since, a person of the three first 

, , tribes only is competent to perform tins by such 

person, the filial relation must be completed through 
onlj, caii perform the rites of tonsure and the rest, preceded by a saeri- 
tlie sacrifice, for fice for male issue. But by si Qu.lra the same even 
male issue. [ia produced,] through the rite of marriage alone— 

Thus the whole is unimpeachable. 

The ancient 33. And thus, the practice of all the ancients 

practice of adop- eveu j n respect to the adoption of a, son unlimited to 
ti,u mi restdetect particular time is upheld. For, the construction 
uplS under the suggested [by us of the supposed extract from the 
construction, in § pur dims] is self evident.* 

27 and 30. 


annotations. 

of the fifth year as the limit of this season has reference to a Bra.hmm.ia, who is intend- 
od for the study-of theology, for whose investiture, (a rite which precedes the acquisi¬ 
tion of letter?,) that year .is prescribed,—He accordingly argues i.h«> m respect to 
others not so destined it is meant that the eight year, which is the prim ary time tor 
the performance of time rite, limits the more appropriate season for the adoption of 
such persons ’ that is, that a sacrifice for male issue must .be performed, where one 
who has passed his eighth year is adopted—The author, though he does not admit the 
authenticity of the passage* attributed by some to the Pm*anas, yet construes it so as 
to conform with his own doctrine ; viz., that by the observance of a sacrifice tor male 
issue, and the subsequent, renewal of initiatory rites, one, though adopted afuTihe prin- 
cipaUeaaon for the periormauco of the rite of investiture of the chavao)emtio cord 
may acquire filial relation. 

31, ftespect should be shewn to the several principal seasons, &c.J Tliffereftfc seasons 
are prescribed for the performance of the upaviayann, or rite of investiture of the 
characteristic cord, and other peculiar marks, on a Brahmapa, Kshatriya nnd VsuQyti, 
respectively. —These season.s are indicated in the following test of Yajflyavalkya, 
translated according to the commentary in the MitabharL The npariayara rite of a 
Bran ih ana takes place in the eighth year from conception or the eighth year of his age : 
of Kshatriyas in i he eleventh; or Valyas in the twelfth year [from thrir conception or 
birth respectively.] Some hold according [to the custom] of the peculiar family 
[of the individual]” Author text of the same another relative to the extent of the 
period for the performance of this rite occurs.--" The period for the performance of 
this upmmyana rite of a Br&Umapa, Kshatriya, and \aiqya respectively, extends to 
the sixteenth, twenty-second and twenty-fourth years, Subsequent thereto should 
the rife be unperformed, they become outfcasfces and uninitiated persons, excluded from, 
participation in religious rites, and incapable of being taught the Suvitrij except on 
the performance of a sacrament denominated M ratyastoma/' 5 

* V. supra. 27, 30, 






P A r J T AKA • C H A r.K A , >Sj&0. I T, ($$? 

/Ako in the same manner under the second interpretation 
ler the (§ 28 ) the exclusive filial relation to the .natural father 


stioa in j of the adopted soil, whose tonsure has been completed,; 

pasture having been first barred by the eon junction 'arid* In the 
Sasim" ' Sentence,— " and he acqu ires filial relation to another' 
the tom. 7 “* a <-ominoix relation to the natural and adoptive lat he* s 
lafcion to is obtained. on aeooufft of both even having perform- 
tihttrs of ed initiatory rites: and this must be under .food where 
f ed alter there may be a stipulation to this effect between the 
two,-—' This is son to us both ” and such only is 
a DvySmiishy^yana having two' fathers, and belonging to two 


families. 


is it not seen that the Kshetraja or son of the wife 
only is son of two fathers? Accordingly liarita,—- 
[at the time of the “ appoint- 


v/U jtJvlilOAl, UUUb r .■( rp> 1 1 VI 

the son of two [ J-ba husband | _ .. 

fathers can only merit] they call the offspring of the same] the son 
be the son of the of the wife : for the natural father] has no eOBtWul 

so^callcrT^^^ ovor ^ Unlu W e M he dead [at such time,] they dull 
7’him .DvyfimuahySyana : for there can be no doubt 
to who was the natural father.” Mann says, “ But the owners 
of the vseed and of the soil may be considered in "this world as joint 
owners, of the crop, which they agree by special compact, in consider¬ 
ation'of the seed to divide between them.—The special compact pro¬ 
posed is a stipulation between the owners of the seed and .soil, both 
destitute of male issue, to this effect,—“ Mine is the soil, thine the 
seed : the offspring produced shall belong to both/' Conformably., 
there is this text ,—“ A son begotten by one who has no male issue 
on the wife of another man, under the legal appointment, . k lawfully 
heir and giver of funeral oblations to both faindies/*—But this 
ivlationship in question does not appear to apply to the son given ; 
on the contrary, the following passage of Manu before cited is conclu¬ 
sive even of an opposite meaning. “ A given son mustv never claim 
the family and estate of his natural father.” 


of the wife 
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87. Accordingly Satya-shSOha by the compendious vule^-" of 
dor firmed by absolute Dvy$musbyflyjanas of both, fec/'—haviog pro~ 
Safva--sharilia.- pounded % relation to both families (including the 

The comment patriarchal saiuts). of absolute I)vy itjcaual \y£y an s 
on whose text is who are sons of the soif applies byanalogy, the mle 
regarding these [to sobs given and the rest,] by 
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another aphorism, cotnmmeiug,—“.of sons given and the rest, like the 
DvySinusby^ana, &c. n —and this is explained by the commentator :*— 
“Treating on absolute Dvy^mushy Syanas. the author mentions those 
• .incompletely so,—“ Of.sons given and the rest, &e.” unto these only, 
not to issue beyond, [does the connection to both families., extend.] If 
the initiatory rites arc performed by the first only [the family is his :] 
but if by the adopter, that of the latter on account of priority. 
Through him only in the case of descendants beyond, [the family is 
determined,’] 


38. The intent of this explanatory passage is this.—As in the 
, * f . ■ .i. ' nV( i case of the son of the wife,—should there be an agree- 
AU ^ d ’ merit between the two, the adopted son participates 
in the family of both; otherwise where the whole of the initiatory 
rites have been performed by the natural father only, he shares the 
family of such hither ; but in the case of the initiation being performed 
by the adopter, in that of the latte)*,—that is the adopter, on account 
of < priority,’—‘meaning superiority. * Through him only., in the ease of 
descendants beyond, the family is determined. 


89. .Aecotdingly Paithinisi. Those sons given, purchased,-made, 
. .. and the son of an appointed daughter, 




faith.iid.'-j eon- 
fima, - : ■ 


appointed daughter, who are in such 
case affiliated through the adoption of a holy saint by 
another, are sons of t wo fathers.” 


m. 


ip 


ExulanaUon of 
Uts text which 
Conforms with a 
in the 
.br^yo^a-purijata. 


The meaning is. Where a mutual agreement between Urn 
natural father and adopter exists; [those affiliated] 
through the adoption of a holy saint, that is, one 
propounded by a holy saint, are Dvyannishyay- 
aiyis.—This is clearly declared [hi the ptuyoga-pmdiata-.] 
“ Sons' given, purchased, and the rest are son;;, of two 
fathers : their marriage may not take place in either 
family even, as was the case of Sringa Caixpra.” 

43 ; The state of a son given as 1) vy^mushy^yana, cannot obtain 
(MecUon, that sinee * tho properly of the natural fetter in s£ch son 
a b t>n given am- not being extinguished, the rule tor the gilt propound- 
uoi be ,h bvjcb ed in the text,—“Whom the father or mother may 
mushy%aii«. give, tW”—would be unineankig. 
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42. This must not bo affirmed. From gift, preceded by an agtfee- 
. meat, such fas that premised,] in the ease in question 

t ver-ruled. even, the common Halation [to both fathers,] of such 

given son. h established; like the property of the owner, (since he 
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slf it.; one of the objects,) in water made common, (as a river, 
) by a relinqiriskmeiit, alluded , to in such passages, as- ih 
l,) the object of which, is every creature : and which ext in; 
ecTiIiar property of the individual hiu 13 c.lt c; This vmor i 
ed by me as common to alt beings, let alt creatures enjcr 
afe drinking, and Enough has been said. 


SECTION Til 


5 $ 'be first adopted, yet to legitimate's|» exiatog. he 
timote son, being iS not competent to officiate in the sixteen funeral 
co-existeab the repasts, ending with the Sapindikarana; tor his 
latter performs SU p e riovity in' rank is banned by Devak [who says,] 
•:.he exequia .1 rites.. i;eal legitimate son being subsequently bonn 

superiority of rank from age ’ does not vest in them. A nJ & text of. 
Yajriavalkya recites; “Amongst these, the next in order is heir 
and presents funeral oblations, on failure of the preceding. Otneiwko 
the adopted son in every, respect resembles the real legitimate one.. 

2 . A special distinction obtains at the funeral repast, on. the 
anniversary of the day of death. Accordingly JSoa- 
^ exception ]carna “Annually (pratyabda) let the son of the 
obiams. - w if e ant j legitimate son perform* [obsequies] according, 

to the Parvana form : the other ton sons should perform a rite dedicated,, 
to a single ancestor/'* 

Explanation. 3. f The other ten/—the son given, and the rest* 

4 . Par&ara likewise .-— u [ A fuueral repast,] by the legitimate son 
Barbara, C ou~ for a father, who has departed this life, on all occasions 
fimvr m in honor of three ancestors : that, by those belong- 

in 0 tin more than one fa mil v. (aneka-gotra) is consecrated to a singlo- 


et notr 







6. The legitimate sort, and the son of the wife also, if they 
According to present , a consecrated %a,.are competent to perform, a 

authorities <jupt~ farvana, or double rite. For, the text of. d^vala,— 
ed, the legitimate' “By one preserving a consecrated fire, the funeral 
»on, and mn of repast is to be performed always after the Pavvaua 
oreserve a 1 ermat*- fo™”—corresponds with the Matsya-l\ivana, ^ By 
ended fire, per- those, other than the reitl legitimate son, and the son 
form a Parvaua of the wife indifferently, whether they do or do not 
nnd the ad- preserve a consecrated fire, a k rite in honour of a single 

opted son, under ^ ceste ■& l0 be performed. This is an established 
all circumstances* . „ J . 

a single rite m ru.*e. 
honor of a deceits 
fcd filler. 

7. An aphorism of Sankh,yayana propounds a distinction in 
A distinct ce respect to the observance^ prescribed for the Dvyl- 

remliikly is pre" mushytfyana. “ Having duly performed the prepara- 
scribed for the tory eerernomal called av&nejana,, where there may be 
Dwjfc mmhvayapa a diversity of fathers, both at each oblation*” 
by Sankhyayaum 

ills text ex- 8. Where there may be a diversity of fathers at 

n'laiied. each oblation, both the natural father and the adopter, 

—‘ : let him celebrate’" as is understood. 


?iuv&r£dhy£ya also. ' Those, who are begotten by a 
paternal uncle, for the obsequies of a single person, 
are the sons of the adoptive father only. Then, if 
there be no issue begotten on their [the natural 
fathers 3 ] wives, let [the sons begotten on the wives of 
others,] take the estate and offer in their honor obla¬ 
tions, consecrated to three ancestors, if however, there 
should be [such issue,] still, such sons should present 
funeral cakes to both even. According to the text of 
a venerable saint, [the adopted son] should perform 
two funeral repasts, or at one,, contemplating them 
separately, he should designate at each oblation, both 
the adoptive and natural father*; together with the 
two ancestors in immediate ascent above eachf 


The kshetraja, 
or son of the wife, 
according to a 
passage in the 
fravaradhaya 
under all circum¬ 
stances/performs 
.certain obsequies, 
for his natural 
father, and where 
such person has 
no other son, is 
his heir, and per¬ 
forms bis funeral 
rp.es. 


ANNOTATIONS. 

7. Ceremonial called avanejana.] This must precede the presenting of the 
funeral cake, aid consists m pouring from a vessel on the kisqa grass .on which the 
fcuineis olfered water, white dowers and sandal .woqd previously mixed. 




. ri.- .'IS or does iliis [merely | refer to fciie son of the wife ; for by 
■ i • • &he compendious rule of Sa.tyanshSdha,—^ of sons 

,in qves- jn Vei , . aiu j the rest like the DvySm'ushy£yana, fee/’— 
t?ou s g uu I a . {lie rules regarding such son. are she svn to he applicable, 
also to' the general adopts* \ son who may be son to two lathers. 


1CIWJ WV’ V V'X . HV JKVUI-UU'I. •*• l.' u ' v '•* «•»•-» »-. 

o° adopted son]. He should perform two several sets of 
funeral oblations, each consisting ot two ; or .designate 
both in each (ofea) oblation [of one set ;] his son—in his second, his 
grandson, in iris third [should do the same]. Some hold three to be 
partakers ol the wipings ; others, that they extend to the seventh 
degree.” 

13., f Of these’— That is from amongst these fa thers, in the first 
place the s.et of tutelar saints of the natural father 
ninmed teXI CX —in the second that of the husband of the wife [are 
those of the adopted son who] lias thus two sets of 
tutelary saints,— 1 In each' (eka) oblation")—a repetition [of the word 
‘ eka j is unders tood on account, of the text of Apastamba. <f If soil to 
both fathers, “ ho should designate both at each several oblation.^— 
* In lvis second’] at bis oblation to his grandfather, the son of the 
Dvyiirau.shySyana. ‘ In his third. 7 ] That is,—at his oblation to his great¬ 
grandfather, the grandson of the Dvy#mushy&yana.. 


14. B.ut, if the adoptive father died first, [the son] should present 
Rulea as to the the oblation [first] to him ; if the natural father then 
order in which fcite to the natural father ; should both ha ve died [at once,] 
s# of two fathers then let him present first to the natural father and 
f t0 P^dorni > »o | as ^ f Q y ie adoptive. Mdrichi declares this. “ He who 
his fathers res- may be procreated on a widow by a kinsman or one 
pectively shewn unrelated should first present the oblations to and per* 
by Mmchi. form the observances of the funeral repast in honour of 
the adoptive father, and. after this to the natural father. If in any 


15. jBy this, the performance of a pSrv&na rite, 
by the son of both fathers, on the death of either 
even shewn. 


Whose text 
intimates that 
the son of two 
fathers is to 
perform a par- 
van a rite on the 
death of either. 
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16. In the 'mine manner, by "parity of s^mon, where'there mayite* 



a diversity of moth era, the,sires of the natural mother^ 
are first designated by a son, who is son to two fathe'rs,. 
at the funeral repast, (suggested by the passage sub- 
joiived) in honour of the maternal grandsiios : subse¬ 
quently, the sires 'of her, who in the adoptive ixiother 
—Whore' the paternal sires are honoured, there cer¬ 
tainly are the maternal.? 


The teWf wli 

RJ p.l 1t<3 tO tiie 

tenia I alfos, (by 
either mother,) of 
the sow of t.wo 
fathers. 
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17. But the absolutely adopted son presents oblations to the lather 
•But not so iri the > rid the other ancestors: of his adoptive mother only $ 

ease of the absb- for he is capable of performing the funeral ri tes of that 
hut adopted son, mother only: and thus,, in conformity with the spirit 
of the sentence, ■“ He is [destined] to continue the line of hisamietv 
hors , 1 '”—which is subjoined as the reason, [m.th& test of VasishthaJ the 
■prohibition [therein],—-“let not a man give an only son/’ refers to an 
adopted 3 on, other than the B vy dmushy dyana> or son of both lathers ; 
for [where the adopted son is such,] no extinction of lineage ensues, as 
fid# already been declared * 
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.The relational. The relation as sap in da, is next considered.. 

sapii)da, extends This extends to three degrees; in the family of the 
to three .riefees natural father, by reason of consanguinity : ami in that 
lu - f ltuer of the adopter, through connection' by 'the funeral cake. 
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i 9. Tlyie Karshn^jini declares.— <tf As many as there may be do- 


mm 



grees offc >re-fat hers: with so many, their o wn forefathers, 
let softs given and the rest associate, the deceased, in 


Xarah ndj ini 

iheyvatW r ^ 

order, their sons with two forefathers, their grandsons 
with (aaimnn ) one* [should do] the some.—The fourth degree is exclud¬ 
ed This [relation of sapinda] extends to three degrees.” 


iPg: 


11 


mm 


20.. This is the meaning of the fokt, according aa the deceased 
lixplaimiicm, adoptive fathers, may be sons legitimate, adopted 
, * ’ [absolutely], or of two fathers : os many as there may 

be degrees of fore-fathers, three or six, with so many, let sons given, 
and the rest associate, themthat is—connect by admixture of funeral 
cokes.—Of the cases in question, where the adopti ve fathers are real 
legitimate sons [the forefathers, with whom their association is to be 
made,] axe three, viz., the father, paternal grandfather.and great-grand¬ 
father ; w here sons adopted absolutely, three, viz., 'their adoptive father, 
grandfather and great-graudfather; arid where sons of two fathers, six, 
viz., their natural father and the other two, and their adoptive father, 
and the other two. 
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21v And thus it is intimated, that those who are the revered 
■Enlarged on. objects, contemplated at^ a p$rvtma rite, performed by 
tlie adopted son hi mself are the same at the sapiiidx* 
karaua eeremonv also celebrated for the adopted sen by his own son : 

««vl il.r ^ ^ ...3, jL„.l - . .£> 1 • . • i Vi! 
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and the sons of fn adopted son. should perform lus sapii;di.-Jcarana wit-U 
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* V. -Supra, Sect I, f26, 27. 
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liis adopter, and two out of the three fore-fathers of this latter.—And 
in tile same maimer the grand sous of the adopted son should perform 
the shine—that is, the association of their own .fathers, by admixture 
of funeral cakes with—-(for ‘aama’ is used by Karslmajint in the t enso 
of this preposition,) the. adopted son, the adopter, and one out of three 
fonvfather b of that person; viz., the father of the adopter. 

22, ‘The fourth degree is excluded j Whatever person, at any 

time, performs the ceremony of sapiadi-karana for any 

Exp 1 aaatjon one ( { 0 ,, 8 the same, with three fore-fatliers only of that 
couunurd. individualby this, [which is the meaning of what 

preceded the pas-sage cited] the exclusion of the fourth degree is'estab¬ 
lished . The propounding the same position, [by the passage in ques - 
tion,] in conformity with the rule of logic,a position having been 
established, its re-introduction, is for the sake of a peremptory rule ’- -is 
meant to bar the relation as sapipd a [to the adopted son], of those, who 
(in the ease of a real legitimate son,) would have partaken of the wip^ 
ings of the oblations ; "by reason of their being precluded therelVom 
[in the present ease], the author declares this very position [in 
subjoining] ‘ this t that is ‘this relation of sapimla, &c.‘ 

23.. And thus, the general relation of sapintla, extending to the 
■ , seventh''degree, which is propounded in the Matsya- 

reltti ion of aaphlda p urfina, in the text subjoined, is barred by the. special 
extending to the rule in question.—“ The fourth and the rest in ascent 
seventh degree is are the partakers of wipings, the father and the others 
thus barred. participate in oblations of food, the seventh presents 

the same.—The relation by oblations of food, of these, extends to the 
seventh degree.” Consequently, the contrary, doctrine suggested by 
H^rita, in this passage,—They propound the partakers of the wipings 
to he three, or according to some they extend to the seventh degree”— 
is consistent, [as the opinion of the opposer of the correct doctrine.] 

24. This very position is elsewhere compactly declared — “ But 
The same ipp- °f adopted sons, the relation of sapin da, extends to 

sit ion is.propou rid- three degrees, in the family of the natural father; 
cii in miother and in like manner in that of the adopter, this is a 
authority. l5xe d rule.” 

25, This relation of sapmda extending to three degrees in both 
This rdaiion of' fiuafieB, is propounded in respect to the son of two 

sapiedT however, fathers : for his performing the ceremony of associa- 
i Ti both families tion by admixture of funeral cakes, with two sets of 

H three ancestors is declared [by Karshn^mi.J But the 
ooiiot two fathers. | nnecfcioJ , by fiineral oblations of the absolutely 

adopted sop obtains in the family of the adoptive father only : on 
aecotmfyof the extinction, of the funeral oblation of him, who hath 
given away his son, intimated in the following text of Manu, before 
given son. must never claim the family and estate of the 
natural.father : the funeral cake follows the family and testate : but of 
lum, who has "given away his son. the obsequies 
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lurehnsed, arid t»he rest 


■■M )....» i_oo sons.given, purcnasea, ana one vest who am adopted 
i'OtB. those of his own general iamilv by .observance .of form acquire in- 
action mto the family [of the adopter].--But the relation of sapirula 
^not included.’' The^meaning is—sons given and the rest tbotigh 
dopted from those of his own general family by theobservance' of 
n-m only, participate in the family [of the adopter]. But the -relation 
f sapinda is not established in them : and such relation not ohtaife- 
ig in those belonging to the same general family, of,course; it can not 
Libsixt in those of a different general family. As for this text of 
riddha llautarna, it is prohibitory of the relation of sapinda extending 
i seven degrees, which might be inferred lrorn analogy to the real 
gifciniafe son : or it bars the impurity for ten days and so forth, :sris- 
ig from the relation of sapinda.—But it does .not prohibit totally such 
hntion bn account of the several texts before cited. 


SECTION JT. 


y of the adopted son on oecc 
death . His marriage. 

■ _ ■ I' ; 

. ■ . ; ■ ' PBli' 

£.$!;V ; >i!.'r\ 

1. .Next- the imparity and 
soil [on occasion8 of birth and 
In respect bo this topic, [it it 


la the ease of 
the absolute 
c'ioptcd son, red- 
procaiirapuntym 

tke fa»n i ly of the thet;e is no rppi _ 

natural fatiie r, son in the family of the natural father; for relation to 
his family and tho presenting in his honour, funeral 
families, i n tfe oblataon :^ hi ' m S barred, the extinction of' imclearmcss is 
caB 0 of tfee Dvya • an obvious conscience, But the impurity of the 
Dvy^joushyayana, is in both, faunilies. 

2. Tu the Brahma-pur%a- [it is .written,] “the son giten, the son 
Tn the Brahma- given,.the son made, as well also the son purchased, 

purantHlieimpnrb and the deserted son who arc .always to bo cherished 
f 1 \ <led ft d , f: ° belong to ar different family present distinct oblations, 

• ™ ree - ys * and perpetuate., a different lineage, and ov? occasions of 
birth and death, become impure for three days/* 

3. ParasSra. “On occasions of birth and death, impurity for tilbee 
Parnsara con- days is ordained for him, who, whether of a different or 

& m *\ # of the same general family by the will [of the adopter! 

is initiated and adopted/’ 

4. “ So,a iso, excepting the legiiim&te sop on tins 
death and birth of tho son of the sv.ife and the rest, 
a general, impurity lasting three nights, always tak*, 


Also an oilier 
P d SiiH $0 of the 
Brahma-pur^tia- 




;datta^^“CHandbika'. sm ly. 
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5. f Always 1 ■—subsequent^ even to the investiture of the charac- 
, w - r u teristie thread. As the relation of one, though of the 

riurf ?n whiK «Ame general family, to the-ftmily of his adoptive father 
explain^,Alii the" is attained through the observance of form, after the 
•general’ position previous' extinction of relation to the family of-his 
argued to be cor- na ^ nra | father; there is no distinction between an 
rect ' adopted son of a different general family, [artel one of 

the same.] Therefore, the tmcleanness for three days propounded in 
the text in question [indifferently for either] is even proper. 

G. Tint v where the adopted son may be unmarried, the offence 
The offence of of pariVfedana* is not incurred by the marriage of a 
ponvedana can* legitimate son subsequently born: nor is there any 
not be incurred. objection against an adopted son marrying before his 
elder whole brother. 


'But the adopted 
sou might marry 
any female or the 
family of his real 
father, and the 
i>v y Am u s hy a- 
yana* one remov¬ 
ed move t h a n 
three degrees. 


7 . But; since the extinction of his relation fey obla¬ 
tions of food in the family of the natural father h 
shewn, the marriage of an absolutely adopted sow, 
•might take place therein: and the marriage of a 
JDvyAmushySyana with the issue of .a female remov¬ 
ed in relation more than three degrees would be 
proper. 


8, It is not so ; for in the text of Manu, subjoined of which (on 

account of the conjunctive particle ‘ and’) the con- 
TUis objection kS ^n lotion is— 4 who is not connected as Sap in da, to his 
over-ru c\ father [as well as mother ;T— the term 4 father’ is used 

to exclude [from marriage,] a female related as Sapincla to and belong¬ 
ing to the general family of the natural father also of an adopted 
son, although exclusively belonging to the family of his adoptive 
father.^' She who is not connected as 44 Sapinda to his mother and: 
(( father, and not belonging to the general limvily of either, is approved 
“ amongst twice born men for espousal and connubial intercourse.” 

9, Nor .must it be argued that, still, where the father of the 
A further ob adopted son might himself be an adopted son. there 


lection refuted. 


would be no reason barririg the marriage with a female 
removed in relation to such father beyond the third 
degree; since her relation as Sapinda to, and being of, the general 
family of the father are wanting. Because, the relation of Sapinda 


AN N OTA T10 N>S. 


f>. Subsequent events, &c.} Three dnva are the period prescribed for the unclean' 
r»P8» of a -person, previous to investiture of the characteristic thread on'occasions of 
death and birth.--The author obviates an inference, that’ the period in question, fixed 
for the adopted son is so merely in case of his Investiture not having.taken place. 


f Src D. M, Note to Sect* VI. § 5£ 






)t apply to rnamger bnt km miivtm 
an, predefined as extending to the sever 
her and to the fifth, in that of the materi 
is no inoonskteney. These several' de#ci 
a v/.i..U 'be enlarged o:a in their appropri; 


SECTION V 


uccLoMon- by inheritance oj adopted sons IhieaUy 
collaterally—mi the case of Oddras— 
of the l)vyaniiwfiydyaya. 


cited, on die Sub¬ 
ject of (he suc¬ 
cession of the 
adopted,wir' 


Explained 


SiUiu: 


ANNOTATIONS. 

'] Lte;,: si\ v hose filial relation, &c.J The terms of the Origmal are { etc* 
jOt}jaimuh.’‘- i bis .xpression disjoined may be comtnied as eoufajaiug, pvnot 
htig, before. .•.aijgama a privative, a'. According to either mode' of coitsfc!riku,ibn, 

< scft'tft .itbelf of. rendeViag the coitopinmd epithet of etc (theso) so a-, to 
o the »a sons » ibid ml to, airdmot be applicable to the other six,— TjvfC Sanscrit 
^iii perceive that a translation has bcev* udppteu, wlucbut caimbt be pretended/ 
(etU'td'bbaiouak W tfk-ienns of flu*'text, * ■ , . , . . , . , 





DATTAKiA -OMAN l<tUKA . S<t\ V. 



-j. at twieoHoeuariod woixwn ; tbt> deserted sou- ; - the r.oiv gi ven , 
mrohaseri; the son made, also; ami the one given by himself, 
declared to be the twelve descriptions of sous. Of these, 
heirs to kinsmen and six not heirs bo kinsmen. Each 
• to priority in order is considered as superior; and the last 
’ as inferior. Ou the death of the iathor. according to- 


xuvucvai v viy w. ji,-.. . ksu vuv . 

1 their order they succeed to his estate. On detect ot each preceding 
‘ more worthy, let the next less worthy son. obtain the estate. ’ 


Explanations. 


5. The meaning w on default of each.preceding, 
the next succeeding in order if entitled to the $ro~ 


fi. After having previously enumerated as. so ns, the real iegiti- 
; . . mate son of the wile, the son of an appointed daughter, 

v muTta also. the son 0 f a t, w ice married woman, the son of the un¬ 
married' : daughter, the son of hidden origin, the son received wiih a 
pregnane bride, the son given, the son purchased [the son made], the 
son self-given, the deserted son, arid the sou obtained in any manner 
whatsoever ; V fshryu adds “ of these, the iirst in order respectively 
<c is the most worthy ; ho only is entitled to the estate * but he sir uUt 
“ support the rest. 


7, After having enumerated, the legitimate son, the son of the 
„ x appointed daughter, the sou of the wife, the son pi 

Y«tjTva,va.kya. hidden origin, the son of. an unmarried daughter, the 
son of the twice married woman, the son given, the son purchased, the 
sou made, the son self-given, the son received with a bride, and "the 
deserted son, YAjffavalkya; subjoins 
** order 


'‘‘Amongst these, the next in 
is heir, "and presents funeral oblations ou failure of the pv\ • 

. /:./■' / • . • " 1 


8. Mann,—Not brothers hot* parents ; but sons are heirs to: the 
• • ■ « deceased” And again, “ On failure of the best and 

u of the next best, let the inferior in order take the 
« jM’itahe ; but if there be many equal, let all be sharer’s of the estate/ 


9. 'Equal/.In respect to virtue or quality as being legitimate, 

the son of the soil or wife and so forth.— 1 ‘ Of the best/ 
Eiplanalibn. ^that is of the legitimate son and the others.-—* The 
inferior in order, 5 the less worthy .‘—Meaning the son of the wife and. 
those following. 


10. The same author.—“ Theson of the body and the son of the 
Another text of “’wife may succeed to- the'paternal estate; but the 


:,l)e same author. 
Harita cited. 


»v uu jaxm y ouv'.'.'.'A ** • x — ..-. ■ 

i( ten other sons can only succeed in order tP the hum • 
u-flutu vxvvu. “ Jy duties ..and their share of the inheritance." Har ita , 
/‘ The son begotten by the man himself, the son of the w)fe, the sou 
of the twice married woman , the son of the appointed daughter, and 
the son of hidden origin or kinsmen and heirs, The son given, the 


%3p:- 

mlmsmsm, « ;:.vs»!§y?Si^ ., v 

„ , iw]']l')i'..‘’ , ' ; "', ; - 


11; Manu.r-v^ Of the twelve sons of men, v whom Mann sprung 

'• iroin fchftSO f-.Avkfpnf W ..... i * 1 ^ 


Main; „ ,^l e self-existent has named, six are kinsnien 

. , .... , ynd , , ll0irs : six not heirs, but kinsmen. The son 

, ^gPtben oy a man himself, the son of the wife, the son given, the son 
.naae, a son oj concealed birth, and a son rejected, am the six kinsmen 
and aeirs. The son of an unmarried daughter, the son of a pregnant 
bnde, the son bought, the son of a twice married woman, thesonseli- 
gi ?en, arid the son by a (J&drn are the six kinsmen but not heirs. 


Mi 

ill 


12. Baudh%ana.—He pronounces the real legitimate son, the 
BaudLayaisa. ‘j son of an appointed daughter, the wife’s son,, the 


„ .... ■■* “ sons given and made, the Mn of concealed origin 

and the deserved son also participators in the estate,-the son 'of an 
unearned daughter, the son received with a pregnant' bride, the son 
; bought, the son ol a twiemmarned woman, also , the son self-plven 
' * nd .t |j ? Nrshada, or son of a Qhdra; lie pronounces partakers of the 
lamxlyv 


18. This declaration, that the son of the unmarried daimjhtw and 
the rest participate in the family only, is fo? the aake 
their tflkiiriif n. eko .. a 


Explanation. ... * , x :. ** hu wj.« aa/Ke 

°* their taking a share of the heritage, where 

one even of the-others before enumerated, via. the real legitimate son 
aiid .the rest may exist. 



14. V iisishtha having previously mentioned, the eon received with 
Vasbhfha. f P^gnant bride, the son bought, .the son self-given, 



, „ . the <l^rted son, and the son by a £ddm ..woman - 

and albr.mg to the legitimate son, and the rest in another place says : 

;; re.fjl?!!n T 7 - hpir t() a P Rraou any of the tribes, let 
tutfse take t he hen cage/ 


ilevak. having recited the real legitimate'son the son of 
an appointed daughter, the wife’s son, the son of an 
unmanned woman, the son of secret origin, the deserted 
son, the son received with a pregnant bride, the son of a twice-married 


’ 15. 
Dev ala. 


woman, iae son given, tue son self given, the son made, the. son pur- 
ebased adds : “ Those twelve are propounded eons for the sake 


"of issue.: some are sprung from himself : somte from 


l in " ** • rtvjuy .1 

“ acquired by [an overt act of adoption] 

“ Jated independent thereof. Of these, the first si 


another also 


d others filially re- 


'ix are kinsmen 


and 


anu s [to collaterals! the rest are so merely to the father : and a special 
« rule obtains, aceordmg tqi the priority in rank of the sons: all these 

• • . sons nrfi <?ftTi»inf!irp/i hn-i ** S-.,..,:— - ... ■» i .. . 


. " VUVJV VVJ 

third ) hv ■ { #^br in rank should live in subjedtimT To 

one of equal niuk recemn» makitcix'ance,•” 


mm mm I i m 

f,' V 


m 

"wMl" 


mm 


D attjl a -on A.KT>iti isjC■ &EC. V. 



.Kutyajana. 


16; K&ty&yana—“• if A legitimate «on he born, 
<( blie rest ar (3 pronounood sharers of a third part pro- 
tc vided they belong to the .same tribe : but if they be of a different 
•< class, they are entitled to food and raiment only.—In some copies 
♦< t,he reading is—“ are pronounced sharers of a fourth part (a)” 

17, Vkishtlm.— ^ When a son has been adopted, if a legitimate 
~ r , , ,, u mn be afterwards born, lie shares a fourth part pro- 

> asish v ha. «. vided .[the estate] .'may not have been ex 


mmm 


ilii 

tsiit 


<♦ *rwWfn-.Vw* m;j.v not have been expended m 

acts of merit.” 

18, ‘He’] the adopted son. ‘ Provided’ the whole estate (which 

is understood) may not have been expended by the 
Explanation. legitimate son in acts of merit,—-that is in sacrifice, 
and so forth. 

19. For the sake of removing the conflicting contradictions of 
The apparently several yaiying 



conilictiugauthor- nig interpretations are ottered on these texts, the 
Hies, cited,' are declaration in YrihaspatiV text, that the real legiti- 
reconciled. math son succeeds exclusively to the estate, ..hd that 

tho rest are entitled merely to subsistence, regard such sons of the wife 
and tho rest who are unequal in class, on account oi uniformity with 
text of Kiityavana and Devala. And the rule also in. the texts of 
ISMrada and “the rest, for the succession of the son given and the rest 
to the estate, on default of the son of the wife, and the rest, regards 
their succession to the whole estate, and therefore the rule for the fourth 
of the share of the real legitimate son propounded by Vasishtha, where 
such son may ho born subsequent to the adoption of a son giveit must 
be understood as applying to a son given. 


llllfgf 

m 

So, a 


The rule for 


the , third 

share 

llllif 

propounded 

in § § 


15,16, is relative 

illSpf! 

to the given son, 

■Ml 
mm, i| 

eminently 

endu- 

if?*#® 

fel:P : 4 




of Devala and KStyayana, must be alleged to refer' to 
a son given, endued with eminent qualities, on account 
of uniformity with the following text of Man,”..—“ Of 
«the man to whom a son has been given, adorned 
with every quality that son shall take the heritage, 
though brought from a different family -- With every 
quality’] class, science, observance of duties. 


con- 


Some construe fonmty with this passage in the Brahma 
it as referring “ the real logitnnate son even, who is enbseqncntly 
to tho sou of the “ born enjoy tho whole estate—the son of the who 
wife. « ta,i ies a “third share, the son of an adopted daughter 

“ a fourth ” 

■ 




mm 
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WmMm 
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ANNOTATIONS, 

Sharers of a third part.] In citing this text, the author of the Mitaksh.ira 
the reading which gives a fourth part. « This reading (observes Mr. Ook- 
' “ is followed in the Mailmia-parijata. Viramitrodaya, &c. But the Aalpatani, 
" r,au c a third part’— vide JiwdWvahaua C. 10 § xD' 


10 . 

adopts 

■ _ r — |Pi—PHI 

** hatnakavaftnd other com piUitiona ?ea<, 


V. translation of Mil: on luh, note to ch, Sect, XL § 25* 
(*) Set- 1 Mad, H 0 Rep 40, 
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*22. la the tjair.o manner the doctrine of one holy eakit, that- 
Tiic liistiacUot' “6 son given is an heir to kk!smen,---and that of 
that' 


of also another,. That he is not such,heir,--are to feiS 

SS M hy ' C f e vr \ L y» t0 ^ distinction of his-being endued with 
flirting doctrines £ Vo< * '■piaufies or otherwise. By reason of -succeeding 
of authors, that ™? estate of sapirida kinsmen, as well as to .that of 
the.aSppted"Sfm.i« mm • 1| ' - * ^|||||j| »• * jjj * * ■ 

amd k nco heir to 
k ms weti. 

- .u 1 U n t ,;g||g|.M n rm .nn r .n-—«a^ 

. by the 

JHB ... • MB ' v: -P- . «;v ..VUO 

raen : the other m: 


the father, Jie is [argued by the one to be) heir to 
kinsmen; and on account of the particle f ovdv’ in the 

T*h l-Ci cua. « 4 -ls.y. _!...»> f .. . • . . J 



V.W- 

m 


And also the 
variation of rank 
a^t’gaed him by 
diifereafc authors 
ia the vSeries oi 
heirs. 


of tho father only,” 

J 2 . And thus [too objection of] variation u*om 
the son given beiu^ enumerated higher and lower in 
the order of inheritance, and so forth, by difiWent 
holy saints respectively, is obviated by the distinction 
as to his qualities good and bad. 


ifi 


Conclusion, that 


MS' 


iill 


isioa. that ( 24. Therefore, by the same relationship of bro¬ 

ths '.adopted son the*, and so forth, in virtue of which the real leoiti* 
iHlieratscollateral- mate son would succeed to the estate of a brother or 
other kinsmen, where such son may not, exist fthe 
adopted Son] takes'the * whole estate even. 

' - ■ 

25. Since it is a restrictive rule, that a grandson succeed to the 
Olij“otion, that appropriate share of his own father, the son given, 
where his adopter is the real legitimate son of the 
paternal grandfather, is entitled to an equal share 
even with a paternal uncle, who is also such descrip- 
cion of'Son; therefore, a grandson, who is an adopted 
-—,... ^son may [ip all cases,] inherit an equal share even 
ta«oi the grand- with an uncle.—This must not be alleged, [as a <?ene- 
1hS /* ct * ral rule]. For, there would be this discrepancy : 

)vei'-ra,e',. where the father of the grandson were an adopted 

son, he would receive- a fourth share: hilt, the grandson, if he were 
such sou, [cf Kim] would receive an equal share [with an uncle in the 
heritage of the grandfather]. And accordingly,, whatever share may¬ 
be. established by law, for a father of the same description, as himself; 
to such appropriate share of his father, does the individual in ques¬ 
tion, [viz. the adopted son of one adopted]* succeed. Thus what had 
been advanced, only Is correct. The same rule is to be applied by 
inference to the great grandson also. 


Ittf 

ii 


the grandson be- 
in:: ?.he adopted 
sou of an. adopted 
sou would shave 
equally wvlh an 
uiiele, in the lieri- 




28. But, although the son of the wife,.'the son given, and the rest 
An opponent niay succeed to. the general .estate, their non-succes¬ 
sion to empire is advamee^.—*fiius it is ordained m 
the Vedas.-—" The legitimate son, the son of the wife, 
“ the son given, the son made, the son of concealed. 
“ birth, and the son rejected , take shares of the herl- 


oppe 

alleys tiimt the 
adopted son may 
not succeed to 
empire whatever 
ho hik right to Hie 
general estate: as 


Hi 


'.vjrA'Wu,, cmtr» dl uiij .npri* 

“tege. The son of an unmarried girl, the son of a 

! Mis .ovi 1 ; , ’ ' • 6 v 





27. It is replied—Jf another ordinance of law exist, a special 
Hi$ objection is tmle for the sake of convenience [must he construed] 

obVIaffecl Tiui two. conveying even the same meaning. Therefore, the 
pipage? ^re cou- tirst passage cited, winch is declaratory of the right 
siifctnuj aad siyix to succession of the next in order, on failure of each 
viimoi be d°duc H > Receding extends oven to the whole empire, as con¬ 
ed.. ^ fommigv/ith the texts of Narad a and. the rest before. 

mentioned : and the latter passage prohibits the equal 
participation of the son of the wile and the rest, if a legitimate sou 
or it refers to ,a t\&h of the wife and the rest unequal in class 
otherwise it would be vexatious were adverse meanings deduced from 
each passage- But "if ho wever this is admitted [and disregarded,] then 
[we allege] that by the passage in question, the. appropriate • shares of 
the son of the wife, the son given and the rest respectively are not 
forbiddfcu if a real legitimate son exist ; but the investing such son 
with empire is ordained [by that author] after having previously 
barred the same in respect to, those sons, in case of the existence of a 
real legi il mate son. 

'.V, • 1 

28, Thus, the son of the wife, the sou given, and the rest receive 
Conclusion. ^ ie 8 ^ re prescribed for them by the general law, For 

grounds for contracting the operation of the same are 
wanting: nor does the particular passage in question obstruct its. 
operation , for that relates to a different subject. Accordingly, their 
ngat to inherit is clearly laid, down in the .preceding ’ passage,--*^- take 
shares .of the .heritage.” Nor can it be said they participate [merely] 
in the.' estate other than the empire, for the empire also is.treated 
on in the passage in question. The exclusion of the sou of the tw ice- 
married woman and the rest; from the. empire, although, each preced¬ 
ing in order may. have faded, is m virtue of a distinct provisionAn 
respect to them. 

In the 9«dr;fc 80. The mode, however, of partition between the 
tribe the partition son of the wdfe, the son given and the rest and the 
° r ^dopted legitimate son, which has been propounded iil wluifc 
son iuan vrenr,. preceded does not apply to the (^fidra tribe. 

30, Since,; in the following texts of Manu and Yajhavalfcya res* 
He a hare s pectivaly,- a share equai to that of the- real legitimate 
equally with the non is prescribed for the -.'son even by -a female" slave 
Of a man of the class* in question ; and ‘ the cfoltclr-bip 



Kaxux, 
Yajnav&lkya, 


LAW-BOOKS. 

life* and at a parti with the daughter’s son of such soil, only when having 
lion subsequent, to n(> brother is intimated ; the equal partition of the son 
of the wife, the sou given and the rest, with the real legi- 
ot 'life share of the timate son whilst the father lives, and their succession 
legitimate son. as to the moiety of the share of such son, where the lather 
is intimated by, ma y be dead at the time of partition, follow a fortiori. 

—And otherwise there would be a great inconsistency 
if, where the son of the wife, the son given, and the 
rest took the fourth of the share of the legitimate- son, the son by a 
female slave, whose title is infinitely inferior in respect to these, were 
to take an equal share, the legitimate son. Manu—“ But a son, begot- 
«,ten by a man of the servile class, on his female slave or oil the female 
« slave of his male slave may, by permission, take a share of the lieri- 
« tage. Thus is the law established. Yajiuvalkya: “ Even a son, be- 
■' «otten by a C^hdra, on a female slave may take a share by the father s 
“choice. But if the father be dead, the brethren should make him 
« partaker of the moiety of a share; and one who has no brothers, may 
« inherit the whole property, on default of daughter’s sons.” 


If according to this authority, where there may; be no son of 
thewifeandthe rest, but there may be a wife smdd&ugn- 
ters, the daughter’s son be entitled to share [with the 
son by a female slave] ; the rule for the succession ol 
the daughter [or other proper heir] would be infring¬ 
ed ; therefore, if any even in the series of heirs down 
to the daughter's son exist, the son by a female slave 
does not take the whole estate; but on the contrary shares equally 
■with such heir. 


31. 


The term 
‘ (laughter’s son,’ 
uccurrina in tins 
text of Yajfmval- 
kya, is merely il¬ 
lustrative. 


52, Accordingly, the text subjoined must be construed as refer- 
m . .. • ring merely to gddras. « A son given being thus 
Other autfcon- « »,q ot ,ted if by any chance, a , legitimate son should 
Cfidrasf and lap- “ be bom, let them he equal partakers of the father’s 
port the doctrine « estate.”* So also in the following text, the equal 
advanced. participation of all lawfully begotten Qudras having 

been first propounded, the succession to equal shares, of thei other sons 
likewise is subsequently declared by the sentence, (‘‘ it there be an 
hundred sons”) occurring therein. “ For a <?Mra is ordained a wif| 
<’of his own class and no other. Those begotten on her shan have 
‘• equal shares * if there be an hundred sons [the same mode oi partition 


ANNOTATIONS. 

81 . If according to this authority.) The text of Yiijfuiviilkya provides, that the 
son by a female slaveSvho has no brothers, shall not take the whole estate,«here there 
maybe a daughter’s sod. -Thence, it is inferred that the (laughter s son 
him.—It is tie object of the author to shew that 

trictive io its sense, but includes auv heir, enumerated mine seites a,ter the . 01 
to the daughter’s son ; viz. the wife, the daughter, the daughter s stm^ _ 


* Vriddka Gautama. 







DATVAi; A.-CHA 


B nM Obtain I.'*.-' if the senior;ce in quostion be referred to the real 
innate son only, the position contained in it beinw obtained from 
what preceded, its repetition would be unmeauiftr. 

*»* son-given, whcnfra Ih-yamushyffvana, il‘ both hie adoptive 
Tte r ah? bv lathers have no. ofci?er male issue, takes 

iulieritahw* af the , " te -''hole estate [ot both] r one adopted, where le«iti- 
pvyamusbja.vaw, Mnite issue [of the adopted] existed does riot, partici- 
ru t.faes estates ot pate fin the estate of the adopter}; "but a le'ntnnate 
fcRpftfe: j u .bei»«>mitothe natural feth.^] subsequent to 
bailor mp«,. *£• »‘- io Phon, [the adopted son] takes half of the share 
tiv«lr. o. a legitimate son. If [however such issue be sub'.e- 

' ' , , , ]?uen% born to the adopter, the adopted son in 

question! takes half of the-share which is prescribed bv law for *vr> 
adopteci-sou, exclusively related to his adoptive lather, (where tmti-" 
iviate issue rnay bo '.subsequently born to that person.] ' 

34. -Tiie PravarjJdhyaja declares' this—“Should they'have•no 
Confirmed by “ otisprmg begotten on their wives, [the adopted 
passages cited. “ sons] take the whole estate.”—A text, of NSrada 
„ , , ‘-^ao [declares.] “Let those, being sons to both 

present separately to each, oblations of food and water- 
i,, they texe the half oi a share in the estate of the contributor of 
/leaped and owner ol the soil." ft has been before said, that the 
terms .'contributor of the seed arid owner of the soil are iifo-Mtef.iv.. 
severally of the natural and 


adoptive fa t her^ 


j two m ion at; cases. 

1 As sons blind, kune, and so forth do not inher 
Tha adopted it is ordained that their legitimate son 
r'S a dtsquali- the wife only participate in “he estate of 
dEtWtet b ! ; an f ; V son given, of other descr 

take* alimony adopted by such persons, have no' right 
tiom the estate ot the paternal grandfather• but to 
Of his paternal only, For alimony being provided for 
pi andtatucr. . persons blind and so forth, maintenan 
adopted abas is inferred a fortiori. 

X ** Andsioee it is oniaiaed that, their legitimate son. See. Acd ' 
a ti»i f!t their sous,-whether legitimate, or tie i 

iw-rt ,. *• to allotments df fill from similar 

.us,-the author of fie Mitaksharff thus comments—te The specific meat 
n-atc^ issue and' offspring of the info” is intended, to forbid the ad< 


*• Manu 
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» having previously declared sons __... —,. 

forth not to be heirs, an author adds™** Of the 
“ the sons legitimate and sons ox the wife, who a 
“ free from defect participate in a share : the childle 
?e, [who arc blind, and so forth] are to be support* 
■Then- daughters are to be maintained as long as uj 




In the same mariner—-since it is shewn that a sop '.giver*, 
dopted, participates with a real legitimate son bom stibse- 
Kaving quent to his adoption-—a son adopted, where a 
3ssue* legitimate son exists does not take a share. Accord- 
obslr an author declarers the non-srtccession to a 

' form share of one adopted without observance of rule,:— 
inherit “ Him existing, a son being created, and a son given, 

adopted informally; that estate 




a? appears from “ existing, One bein 

,& - iauu * “ fa his only, who is justly master of the lather's 

* f wealth”—MYmu. "He, who adopts a son without observing the 
“ rules ordained, should make him the participator of the rites of 
/e marriage, not a sharer of the wealth.’’* 

4. It is declared by an author in the following text, that a son 
Nor can an $ ven likewise, who is of a different class does not 
adapted » 0 'tv’uf a inherit. " If one of a different class, should however 
.different class “ in any instance have been adopted as a son, he 
inherit .as is shewn « f should not make him the participator of a share 
ny ^nunaU. «—This is the doctrine of paunaka;’ Something to 

this, effect has been before declared.f Sufficient has been said. 

Peroration.—This treatise, succinctly exhibiting the rules relative 
to the adopted son is excellent, arid the heart-delighting preserver of 
law through the serious application of students. Thus is the 
.DaH&ka OhandpkS, compiled by the great preceptor, the fortunate 
Devanda-Bbatta, completed. * 

* This text is not found in the institutes of Mann, v, X). M. Sect. V. § 45. 

f Tide supra Sect. I. § .14. 

| Tile printed copy, : .aa well as manuscripts read Kuvera- is however the 
author avows himself tu be the writer of the Smati-Ohandrikd, which $ known as 
the production of Dcvarida-Bhat^a, this name in the translation has been substituted. 


FINIS. 
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ition may be classified’ under th- 




I si. The qualification and riglAto adopt, 

2nd. The qualification and right to be adopted 

3rd. The form to be observed in adoption ant 
omission ^ 

4th. The effects of adoption. 


effect of its 


It should be premised, that in the present age, amongst the vari* 
D. M. Sec- ous subsidiary soiis* recognized, in codes of law, ac- 
$ 64565 . cording to the authority of writers, confirmed by prac- 


v J>. Oh, Sec- tice, only thosb technically denominated, the son given 
non I. § 9. (Dattaka or Dattrjjna) and son made, (K rttrima or Krifa) 

are capable of being affiliated,f The author of the Dattaka or 
.Ch&ndrikS, indeed admits the son given alone.—Tn effect however, with¬ 
out any great latitude, a son self-given, and a son rejected/might per* 
haps be included* under the general denomination, of the ‘ son made* 
the K ritrima or Krita pufcra (vulgarly called Karta puter*).: and it 
should not be omitted, that in treatises of law, the term .Dattaka, or 
son given is sometimes used to denote an adopted son generally. 


HEAD FIRST; 

The qualification and right to adopt. 

The primary reason for the affiliation of a son, being the obliga- 
I). M. Section tory necessity of providing for the performance of the 
§ 3. exequiat ritesfa), celebrated by a son, for his deceased 


See these enumerated in a Note § 
v, Notes f. and LI. subjoined 

(a) See 4 Moor 






-Section lather, on which the salvation of a Hindu is supp( 
D, °k better to f %,P e ; rKil > ^ is necessary that the person proceeding 

Y& .”* adopt should be destitute of. male issue capable of; 

D. M, Section forming those rites* By f^ te^in issue, the son’s 
and grandson are included. It may beyinferred, i 
if such male issue, although existing, were disquali: 
by a py j m pediment, (such as loss of caste), ft 

u mt ng the rites m question, the affiliation ot a son might le^j 


Ch. Section 


A doubt m 
t>. Ch. Section 


ght be entertained* as to the. validity • of an ado 
by one not being in the order of the f Grib 
house-liolder or married man) or by a blind, imj 
or other person disqualified from inheriting, 
more correct opinion, however appears to be., that an adoption; b 
^ ^^rsons. described would be valid : though, it seems reaso; 

ion of one excluded from inheritance, should coni 
)t which the adopter is dot 


of, the pe] . 

that the alii Bath.. 

right.of succession o.u the adopted, 

"hy law '. U 

K w • 4 

Ihe same, reason- which - ’imposes the necessity- of .adoption on a 
'i\ M. Sect, I man not equally applying to a woman,. the latter (at 
$ t * ea8 ^ .such ? eems l?h e move curate and prevailing 

6 7 ' L urc ‘ * doctrine) is incapable in her own. right of adoption*!*, 
y. Cb. Sect L though it is admitted that by his sanction.} she may 
§ 24 affiliate on the part of her husband a son who would 

B M. Sect. I. necessarily be filially related, to himself. Nanda, 
« >. et bctj. i^andita. denies generally the authority of a widow 
to adopt, assigning a reason by no means satisfactory* that the assent 
of her.husband is impossible : but it is.reasonable to admit, consistent 
with practice, and the opinion of other authors, the validity of an adop¬ 
tion niade hy a w alow in>der the section pf. her.• husband..mitten or 
formally, expressed during his life time, and perhaps in some places 


Note VI. sabjoined, 






: ;txopsis. 



Fagdita declares that a woman may not affiliate a bro 
U son : if bis opinion, be correct, i t m igh t be consis t 
argued., that where a woman is proceeding to 
with the sanction of her husband or kindred, she 
enerally one with whose father she could not have k 


' ... . 

It is an obvious inference, that the person selected should be 
D.M. Sect. II exempt from' any • disqualification., which might pre- 
§ 11.12. et seq. vent him fulfilling the purpose of the adoption,— It 

* 5* Hv^ uct * bus been intimated by writer on law,* that proximity 

IX Chi Sect l Kindred ought to determine the choice of an adopt-* 
§ 20. ed soil. But though Nanda Pandita extends this 

Mitakshanif principle with elaborate minuteness, it can not be •re-. 

Dvaita .Nitn&ya, gardea as a rigid maxim of law', vitiating the adop¬ 
tion of a remote, where & near k insman, or of a stranger, where a re~ 
]Active may exist, The right however of a whole brother’s son to be 
adopted in preference to any other person , where no legal irnpedimen t 
may obtain, seems to be generally admitted, and may bo regarded as a, 
received rule of law. 


1 > * enact ine auoption vananu complete, it is necessary that 
IX IL Sect. IV. the person adopted should assent, or being' a minor, 
§ 9. et acq. be given by a competent parity.§ On the subject of 

, b the legal ability to give a son in adoption, some dito- 

§ oulty exists in extracting a consistent doctrine.;! The 

more correct opinion appears to be—M. That, the father may give 
away his minor son without the assent of the mother, though it is 
more laudable, that he should consult her wishes.—2d. That the 
mother-' generally is incapable of such gift while the father lives- 
3d. That she however on her husband’s death may give in adoption 
her minor son, and even during the life of that person in case of 


Vadsln'mi, 4’aun^ka, &e 


io me: 
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argent distress and nee,esii}ty. . A man who had permanently omigrat- 
ed entered a religious order or become an. outcaste, being civilly7 : dea<l 
mudd be regarded as virtually deceased. 

Discrepancy of doctrine amongst some writers, and the • silence 
of otners have left doubtful the determination of these* questions 
1st. Whether the adoption of one, who lias attained any particular 
age is barred; —2d. Whether the performariee, in the family of the 
natural father of any, and what particiiiar initiatory rites constitutes 
an insuperable objection to being adopted 

On the subject of these questions, a • pa&ftgo. attributed • to the 
KAlikaqmrSrng (the authenticity and meaning of which are contested) 
is usually cited.* According to Jagannfitha, the compiler of the 
Digest, this constitutes an absolute prohibition against any adoption 
whatsoever, of one, whose age exceeds five years, or on whom, the 
initiatory rite of tonsure^ may have been, performed in the . family 
of his natural lather.f And, in a ca.se; in which the adoption of one 
older than live years was contended • to be illegal, on the opinion of 
it’s Pa adits,•—declaring according to the Hindu law, as received in 
.Bengal, the adoption of such person to be legal, provided the initiatory 
rites .s.aiiskfira) in the family of the natural father have not been 
and in that of the. adopter be performech-tlie Sadr Driv^ni 
Ad ala t appears to have determined the following points, as applb 
cable to Bengal, where, it should be observed, the Dattaka form of 
adoption chicly, if not solely, prevails§—1 at. That adoption is restrict¬ 
ed to no particular age.—2d. That, one initiated in tonsure in the 
name and family of his natural father, is incapable of adoption.— 
3d, That the age of the person selected for adoption must he such 
as to admit of the ceremony of tonsure being performed in the 
adopter’s name and family* 

limitation of adoption to any particular age is thus over¬ 
ruled : but without presuming to question as applicable to Bengal 
the- accuracy of the other two points . of law resulting from the 
decision referred to, there is no' impropriety in expressing a doubt, 
whether they can be received as constituting a general rule'universal¬ 
ly decisive on the questions which they regard..—1st. Such rule 
would be at variance with the doctrines of the Datfpfea' Mim£ns£, 
and Dattaka Chandrikii; as detailed in a note subjoined.jj — 2d. The 
authenticity of the passage, attributed to the K^likapuiAda, on which 
the opinion of JagaanSfcha and the Pandits of the Sadr Diw&u is 
founded is justly denied, and it is interpreted as admitting the 
adoption of one, although initiated in tonsure by bis natural father.— ’ 
3d. The received definition of the Kxitrima son, and particularly the 

--Ji—---— --——A.-~--- Jit 

*• v. D. M. Sect. I V. § 22; cL D. C h. Sect. II. § ‘25. 
t v. Digest Ch. IV. Sect. ViII. 

X v. Printed reports ou select eases..Kerufc Narasu versus Mfc. Bhobioesree. 

Cause No. 22 of 1800. 

§ v. Note X. subjoined-. || v. Note XL 

(a) See I Mod. Dig. 20, 2.L 






HEAD THIRD. 

The form, to he observed in adoption, and the effects 
of %t s omission. 

Regarding the mode of adoption., a text of Vasishf.hu, is most 
v. X)> M. Sect* * * § usually cited This enjoins, that the party proceed- 
V\. §31, ing to adopt should previously give notice to the 

lx M Sect. V. miiag power (RSja), and after having invited kins- 
jj- < fcect " men, should complete the adoption by the observance 
of the prescribed solemnities, viz., a burnt sac .ifiee 
and recitation of the prescribed, prayers. The forms propounded at 


greater length by .(Jaurmka, Vriddha Gautama, Bauclh&yana and other 
primitive writers, essentially conform with this of Vasisbtha, The. 
former provide for the attendance of Brahman as, and an officiating* 
priest, to demand the son to be given. 

The expression ‘ R&jft has been explained by commentators to 
T> Ck, Sort, signify the chief of the town or village. They seem. 
II. 16. however agreed,§ that, the, notice enjoined, and the 

invitation of kinsmen are no legal essentials to the 
•validity' of the. adoption being merely intended to give greater 

’ on and doubt regard in or 


publicity to the act, and to obviate litigatk 
the right of succession. 

The form propounded by . Vasishfcha ; and more particularly those 
by the other holy writers, in pursuance of the works of eminent 
authors, may be .correctly regarded, as referring exclusively to the 
son giv eu ;j|' the adoption of a Kritrima son. being held to bo valid, 
without the observance of any particular form or solcmnities.ir 


* Sea that propounded by Kftdra Dharu in Note X VI., 
t v, Koto XII; subjoined. 

f For 4 he rules, for performing the rite of Upanayarta, consult D. Oh. Note to 

• U ; § &i : and for the dfoiignaticm and order m the different initiatory rites, aeo 
I. Note to Sect. IV. § 2$ 

§ v. Noto XIIL tt:v. Note XIY* ft % Notea XV F& XVI 







Should a sou be .&dopi 
varice of prescribed fonn, h 
not be established, but lie w< 
sufficient to defray the ekpen; 


The Dattaka adopted son, except perhaps in the jpase of a m 
1>. M. Sect, affiliated by an unde must he initiated in e> 
IV. § 22. ct seq. rites in the name and family of his adoptive f 
n and the Kritrima sob, in some instances may, l 

§ w). t- Sv j .q. need not necessarily be so initiated :* The 
tion as to the particular rites required has already been disc 
under the preceding head. 


HEAD FOTIETH. ^V^!| 

The effects of adoption. 

The legally adopted Dattaka or son given in all cases is, and 
j, ^ g ect the Kritrima or son made in some instances may he, 
I)" Ch. Beet. V» invested with every filial right in respect to his 
adoptive father, of Whose family he becomes a 

‘memberf 

The Dattaka adopted son ceases to have any claim to the family 
D, Sect. or estate ; and is incapable of performing the funeral 
Ti § 6; 7. rites of his natural .father, except where affiliated as a 

D. VK Sect Dvy&mushy£yana, or son of two fathers. This rule 
would not apply to the Kritrima adopted son, who 
would fee necessarily the sou of two fathers/}: unless; (if such case could 
occur), where '-wholly uninitiated in. the family of his natural family. 

The adopted son cannot marry any kinswoman related to his 
O M Sect VI father and mother with in the prohibited number of 
svUkV47. * degrees as his consanguineal relation endures : nor 

tlie son of two fathers marry in the general family of 
- either. ' ’ . v . ■/.%/ . ,'TA H v X;VV,..'' : - 


' The adopted son not only inherits of his adoptive lather, but 
D Ch, Sect, likewise lineally and collaterally § of the imitr Tied 
TV. ..§ %■ et sei\ distant kinsmen of that person. He likewise repre- 
, T %' p M - t seats the real legitimate son, in relationship to. " his 
vLv\50.T.i o2. adoptive mother, whose ancestor are his maternal 
graudsires. The rule hovever now suggested, would not apply to the- 
Kritrima son as usually adopted in the Maxthila country, jj 


§V. Note XX. 

!! -Y, Note .XXI, 


f v. Note X VTTT. 
z V. Note XIX, 






' ■ HEAD FIFTH. 

; . . . .... ' , ,, , • ■ 

Special miles. 

Firstly .— Begardi/ng the Dvydmushyayana. 

Tue adopted son uiav retain filial relation to his natural, lather, 
n V sJ in which ease, he b called a D^ytemshy&^a or son 
V1. & 41 et seq. of two fathers. This double filial relation i-roceeds 
I). cb. sect, from a special agreement, between, the adoptive-and 
'll. | 36. et s«q. natural father, at the time of adoption, or may exist 
without stick agreement • aa mostly, if not always, in the case of the 
Kritrima adopted son, who is not alienated by his natural lather. 1 n 
the first case, such son is denominated a complete (utrya) in the 
second an incomplete (anitya) Dvy&mushy&yaua. 

who is son of two fathers, inherits the estate are.I 

but the relation 

_(_ A _l in the case of the Kriiriuiet son as 

the MailMla^ountry,) obtains*Exclusively to the 
family ofrfche adoptive lather. 

the mccmioiv of the adopted son .. 

■ ■ -Thirdly^Regarding the ^teoemon, of coexistent, 
legitimcde and adopted sons* 

Where, subsequent to an adoption.legally made, & legitimate son i* 
born to the adopter, the adopted so it, at a division oL 
f M* Soot, v } aer itage’ with such sort, receives a quarter .share* ae- 

* I> aV gect’X. cording to the Dattaka-Chaudrika. A dis bine lion. 
a i ‘x**~ lyAxtrAvor nbfcjuns in the case of the DvYihrnisliyAyana— 


i smx, .. ... v ,. 

'performs the obsequies of both fathers^ 
of his issue (except Sn ik —.f l-~- - 


ILL T JSTB.A.TIVE NOTES REFEE.BED TO IN 
PRECEDING SYNOPSIS. 

N OT E I. 

Only those technically denominated^ the son given <i>c. 
On the subject of bobs, to be affiliated iu the present age 
texts of law quoted in I). Oh, Sect, I § 9. ate usually cited. 








or Aiita) (p. 221)]. For the description of the. ‘son given 9 by" Manu, 
see D. Oil, beet I. § 12. Tiro same author thus describes the' son 
made.*—“He is considered as a son made, whom a man takes as his 
“own son, the hoy being equal in class,endowed with filial virtues, 
“ acquainted with the merit of performing obsequies to his father" 
" and the sin of omitting them. —Yijnfoegyara in the MitSkshari 
and Visve^wam in the Mad ana-parijfita intimate, that the son made 
should be an orphamf 

NOTE HI. 

A mhwlfrgiuen, and a.son rejected (ip. 221)}. These are describ¬ 
ed by Mann (v.'.Translation by Sir William Jones, Cl». IX, verse 167. 

seq«) The author of the Mi tSkshara and other writers provided , that 
these sons should be of the same tribe. 

1 IV. 

A doubt might be entertained (p. 222)], The expression f apuira,’ 
—destitute of male issue, occurring in the texts of Mariu cited as 
authorities for adop tion is explained as ha tending,— one whose son 
may have died, and one . to whom no son rm\y have been born.**—- 
The first explanation obviously, and the second by implication may 


* A commentary on Parasara current,.'in Western and Northern India.- 
f Sect 1>. Ch. Sect. I. § 8, 

X 2. 120. cited in Trans. of Mit. on Ink ft. J. Sect XI. 

§ T 130. 133. 

'|j Consult generally Trans, of DayaTIiaga, Ch. X ; and of Mit. on Tub, r Jh. ] 

v. Trans, of Mit. on Tub. C.V 1. "Sect. XI. § VL e-t note. v'-v- W 
** v. JJ>. M. Sect. I. § 3. 4, 0. md D. Ch* Sect. I § 3. i. ' 
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he construed as solely referring to the Grilif or married man.-— 
Again, Medhatifhi declares that the scriptural precept enjoining the 
production of a son must positively-in some way he fulfilled by a 
person of the description "noticed.* These however do' not appear 
sufficient grounds to pronounce the illegality of an adoption made, 
generally by a man who may not have mafHecT/a/or 'still Idks, one 
whose wife may have died. In fact, the passage in question of 
Medhrttithi may be regarded as merely enjoining the more obligatory 
necessity fora married mam having no male - issue to adopt a son. 
JagannStha, in the Viv^da-bhang^rnaya or Digest, tran.sla.ted by 
Mr, Oolebrookc expressly rejects as erroneous the doctrine which 
would restrict adoption to a man in the order of the Grihlf It may 
be observed that as marriage is one of the last of the perfective rights, 
necessary to complete the regeneration of -the twice-born/ celibacy 
is scarcely known amongst the Hindus.-—The individuals excluded 
from irdieritance jrre, “ the impotent person, the outcast and his issue, 
one lame, a madman, an idiot, a blind man, a person afflicted With an 
incurable disease, and others similarly disqualified/ 3 —The admissi¬ 
bility of a doubt as to the legality of an adoption by such persons 
is suggested with reference to a passage in the MitSkshar#, which de¬ 
clares, that the specific mention of c the legitimate son 3 and * son of the 
wife' in a text of Yajiiavalkya, providing for the inheritance of such 
sons of disqualified persons, is intended to forbid the adoption by them 
of other sons/; The author of the .Dattaka Chandrika likewise, argu¬ 
ing from the same or a parallel text that an adopted son is. not 
ordained for disqualified persons, excludes such son of those persons 
from succeeding to the estate of the paternal grandfather.§.. In the 
absence, however, of other authorities, those alluded to can hardly he 
admitted as sufficient, to establish a general rule vitiating in to to, the 
adoption by one excluded from inheritance.—In fact, the author of the 
Dattaka Chandrika, without ad vancing such position, merely denies the 
right of one so adopted to inherit of his adoptive grandfather, and 
perhaps no more was intended by the author of the Mitaksharfi. 
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NOTE V. 
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Is incapable in his own right of adoption (p, 222)]. This position 
may be questioned, and does not appear to be a generally received rule- 
in the tract of country denominated Maithila, a custom prevails of 
the adoption by a widow of a Kritrima son, for the .performance of 
her Sapindikarana, or right of association with departed ancestors, the 
observance of which, on the eleventh day from her decease, exempts the 
other relatives who are unable to celebrate such ceremony from observ¬ 
ing in her honour, (as they otherwise would have to do,) twelve monthly 
funeral repasts,—The practice is perhaps founded on, or justified by, the 
following passage from the Dvaita-nirnaya of Yachasp a ti-m if;ra, an 
author of paramount authority in the ‘ Maithi la’ country : —“ Its pur- 
“ pose is, for the man. that he may be excluded from the hell denoxni- 
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* See D. M. Sect I § 00. ± v. Trans, of Hit, ou- lull. Cfc II. Beet. X $ Ik 

| v. Digest, Chap. I.Y, Sect, VIII. § D. Cii. Sect, VI 

(«) ..See 1 Moil Bi&vlO,' 
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ft INDTJ LAW-BOOK^ 


•' n&ted.-*' putf for the woni&n, that some one may exist, capable of per-. 
' ■ forming her rite, of Sapirulana. or association with -departed •an.ceait>ors; 
".ShooltHriiiividiaak, capable of promoting these objects exist, a son. 
" must not 'be adopted’ Accordingly, from the ves&thblance to the 
r condition, oi being parents of male .issue ; where, the son of a whole 
! brother may exist, by a man, other persons,—and where the son of a 
a .rival ■ wife may exist, by a 'female, sons made, and so forth, must not 
: be affiliated.' To this doctrine conform Asahaya* Udaya-fcSra, the 
“ Kalpatam, the Patijata, the Raim&kara and other works. 5 —This 
passage sufficiently explains, why the custom in question is restricted 
to widows. A husband is capable of performing the Sapind.ana, or 
Sapindi-karaira, (for • the terms are synommevus) for his deceased wife. 

.. On. the- same principle should, the husband leave an adoptive aon who 
would necessarily be filially related to his wife, the widow could not 
adopt tx peculiar son for herself—The soil affiliated by a widow, accord¬ 
ing to the custom noticed, is not regarded as related in. my way to her 
husband, and mere ly succeeds to her exclusive property* 


NOTE VL 

Though it is admitted by his sanction, she may affiliate "on the 
part of her husband (p. 222 )]. On the subject of the adoption by a 
woman, this portions of a passage from Vastehtiiais usually cited. f< Let 
hot a woman cither give or accept a son unless with the assent other 
ImsbnndG Yachaspati-mi^ra, in another work, the Qr&ddha-Chinta* 
mani, maintains that the clause, " unless with, the assent of her hus¬ 
band," refers only to the gift, and not the adoption of a son, a woman, 
as well as a fldcira, from their • inability to perforin the sacrifice included 
in. the prescribed ceremony, being both incapable of adopting a Dattaka 
or son given. In this opinion he is supported by Rudra-dara, the 
anfbor°of the Sudhi-Viveka, a work also current in Maithila. Both 
authors have perhaps-, frbm their silence, left it doubtful, whether- they 
allow the'adoption of a Kritruna son, (at which no sacrifice is perform¬ 
ed.) through the delegated agency of a wife or not : It would however 
be difficult to shew that\such adoption were, at variance with their 
express doctrines**—“ This objection (says Mr. Colebrooke, in allusion 
<l to the opinion of \ r 5chaspati-mi 9 m, just mentioned) may be obviated, 
u by admitting a substitute for the performance of that ceremony r and 
<y accordingly adoption by a woman, under authority from her husband, 
‘ c is alloweo by writers of the other schools of law: Nanda Pandit a, 
<r however in' his treatise on adoption, restricts this to the case of a 
“ woman, whosehusband is living, since a widow cannot, he observes, 
•* have her husband’s sanction to the acceptance of a son. On the 
4 other hand, Bdlam bhattad contends that a woman’s right of adopt- 
as well as of giving'a. son is common. to the widow and the 


9k 




wife. This is like wise the opinion of the author, of the Vyavaoaia- 
“ M&ydlvha: but while he admits that a widow may adopt a wifhr 
‘‘out her husband' 1 s previous authority, he requires that she should 
have the express sanction of iris kindred. Wliters of the Gaum 


* A commentator on the Mit&kshark 






SfENOP&TSI. 




« school, on. the contrary insist on a formal permission from, the 
‘‘husband deckred- in his life-tim'e;” it may be added that the 
author of the Viramihrodaya concurs in the opinion of the Yya\'uMru- 
.Maydkba just noticed.^Of these- works, -the former is-more ^parti¬ 
cularly current at Benares, and the latter. among • the Marahattas ^ 
Nanda Pandita has not omitted expressly to disallow the ability of 
kinsmen to authorize a widow to ad opt. f 

NOTE VII, 

A n only son (p. 224)]. "Nanda Pandita and the author of the 
Dattaka Chandrika/' extend the prohibition to one of two brothers, 
and the author of the Mib&kshar& forbids the gift of the elder of 

niany4 

N' NOTE VIII 

Should msent or (hemg a minor) be given by a competent party 
(p. 224)]. The necessity of the assent of the object of a Kritrima 
adoption, to which the only parties are the adopter and adopted is 
obvious : and it would be highly unreasonable, could parents affect 
the rights of their adult son, by gi ving him away against his consent.- 
•—Texts of law indeed are not wanting, prohibiting generally the 
gift of a son against his will: bub it seems a correct construction, that 
such texts merely refer to the adult son, A minor legally can. have 
no will 

NOTE IX, 

Some difficulty exists in extracting a consistent doctrine (p. 
224)]. Balam^|bha^ta,§ and other authors seem to imply the necessity 
of fhe assent of the mother if alive and capable to the gift by the 
father : and Jagaim&tha in the Digest, while he admits the validity of 
the adoption intimates the abillity of a son given without the assent 
of his mother, to perform her funeral rites. Nan da Pandita.,|j 
Vi pi &ae9vara,1f .y^cliaspati-mi^ra* fludra~dh&ra, Chande<jvafa and 
others, who admit the legality of the adoption of a son given wi thout 
the assent q£ the mother by the father, seem to restrict the indepen¬ 
dent gift by a woman of her son to the case of the widow: and on 
the other hand, the author of the Battaka Chandnk^ includes the 
cases wherein the husband may have emigrated or entered a religi¬ 
ous order; and Balam-bhafta provides, that the wife may give away 
her son without the consent of her husband, if the distress be urgent. 
A provision to this effect certainly appears consistent and reasonable, 
—In any case in which a question might arise, it would .naturally 
rest with the court, assisted by Pandits to determine what special 


* ML Oclekooke in his Preface to the Daya-bltdga, 
f D. M, Sect. L $18. 

+ v. Trans, on Inh. Ch, I. Sect. XL § 12, 

\ Tiana. Mit, on ink Note to Ch. L Sect XI. § 0. 

i) I). M. Sect. IV, § lit. 51 Trans, of Mit on Inh. Ch. L Sect. XI. § 9, 




circumstduojjfc of distress or necessity would justify or validate the gift 
of her sou by a mother without the lather’s consent. It may with 
some reason be inferred, that one adopted as a son given,- under an 
.invalid gift, who voluntarily remained-as son to his adopter, might be 
/regarded as a Kritrima son. 

NOTE Xi 

Chief .%, if nirt solely prevails (p.226)]. In a Note on Chap. JO. 
Sect. X. of the Digest. Mr. Colebrooko observes, that in Gaum or 
Bengal and most countries, other than Miflhla sons are only adopted 
in the Dattaka form. The prevalence however of such practice should 
not vitiate a Kritrima adoption, unless indeed it appeared such mode 
were expressly prohibited by works on law of paramount local 
authority. 

NOTE XI. 

The doctrines of the Dj&ttaka~Mim£ns& and Dattaka-Chandnka 
(p. 220)]. The following appears to be that of .Nivnda Pandita, from 
Ids elaborate and intricate gloss on the passage referred to, which is 
attributed to the K<i!ifca-purarun* The most preferable object for 
adoption is a child wholly uninitiated ; Ills filial relation proceeds 
from the performance by the adopter of initiatory rites. Next in 
rank to him is one initiated as far as tonsure exclusive, for the 
performance of which, the period from the third to the fifth year is 
prescribed. Inferior as an object of adoption, is one, whoso tonsure 
has been performed by his natural father, who, provided he be 'under 
six years of age may be adopted, and acquires filial relation to the 
adopter on the performance by that person of the different initiatory 
rites preceded by a sacrifice for male issue (putreshfci). Such son, 
from life having been initiated in tonsure and other rites in both 
families is a Dvy^mushySyapa, or son of two fathers. It is to be 
observed, that Eancla Parujita, in the abstruse gloss noticed, seems to 
have betrayed himself into an inconsistency. According to life ex¬ 
planation, if the boy proposed to be adopted have not been initiated 
m the rite of tonsure by his. natural father, he cannot be adopted 
after having attained his fifth year : if however, he has been so initiat¬ 
ed, he may be affiliated, (provided he be under six years of age,) a 
sacrifice and so forth being observed as already noticed.—The sub¬ 
joined appears to be the substance of the doctrine in the Dattaka- 
Ohaudrika, resulting from the most abstruse part of the work.f—1st. 
The most preferable object for adoption is one, for whose upanayana 
rite, the prescribed principal season has not elapsed : the previous 
rites performed by the natural father are not to be renewed. Such 
son becomes filially related by the mere performance of the rite hi 
question,—2d. Inferior as an object of adoption is one for the per¬ 
formance of the upanayana rite, on whom the principal season lias 
elapsed In the ease of such adoption, the sacrifice for male issue 
must be observed, and the rites of "tonsure and the rest be performed 
by the adopter on the adopted. 


f Y» D. M. Sect. IV, § 2.2, and r?4, 


tv. IX Cii. Sect, IL^ 20 , and 3& 
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NOTE XII. 


The most, general and consistent rule, which presents itself (p, 
227)"J. This is stated with reference to a, text; of Vasishtha, and the 
supposed doctrine of the Dattaka-C’handri ka detailed in ‘the preced¬ 
ing note and founded on that text. This intimates, that the son 
given by initiation in the rite of opanayarm, in the family of the 
adopter becomes a member of that family. Supposing the rule sug¬ 
gested to be accurate, it would remain to be determined, what circum¬ 
stances would constitute a disqualification to the performance by the 
adopter of the rite in question on the adopted.—The author of the 
Dattaka -Ckandrik£ has left it doubtful, whether in his opinion, the 
celebration of that rite by the natural father would be an insupera¬ 
ble bar to its re-performance by the adopter, and hence to adoption ; 
or, in the same manner, as the rite of tonsure, it might be renewed 
by the adopter in his own family.—Another question would likewise 
arise, whether, even after the expiration of the secondary season for 
the celebration of the rite in question , as provided in the ease of the 
natural father, the adopter by observing certain penances might not. 
derive ability to perform the rite in question. A. determination of 
these points in the present compilation could not without presump¬ 
tion be attempted. It may however be remarked, that it appears 
more reasonable to suppose, that the celebration in the family of his 
father, of so important a rito as the upanayana, or the expiration of 
the secondary period prescribed for theperformance of that ceremony, 
should constitute an impediment to the adoption of a son given by 
precluding the capability of the rite referred to, being celebrated in 
the, family and name of the adopter. 

NOTE XIII. 


_ v seem houimr agreed (p. 228)]. “ The representation to 

the king, and invitation of kinsmen, are for the sake of attestation , 
“and removing doubts as to the right of inheritance and not intend- 
“ ed as any legal essential,” (Hudra-dhara in the Sudhi-viveka)— 
“ ‘ Having convened kinsmen’—-This is for the sake of the succession 
“ of the adopted sou (dattaka).”—Va.chaspati-mi§ra in the (“r&Idha- 
Chintsmani,—So also in the Vivdda-Ratna-kftra of Chande^vara. 

NOTE XIV. 

.4« referring exclusively to the son given (p. 228)]. In the forms 
propounded by Qaunaka and the rest, allusion is made in express 
terms to the son given; and that prescribed by Vasishtha is direct¬ 
ed after advertence to the sons given bought and deserted. Nanda 
Pandita insists, that these forms refer to the other adopted sons as 
well as the son given ;* and the general application of the latter form 
is intimated in the Mit^ksharfuf The author of the Sudhi-viveka 


however 


as well -as those of the Qr&ldha-Chint&mani arid Viv£da- 


f See D. M. Sect. V. § 41. 50. &c. 
f See trails, of Mil. on Ink Clap. I. Sect. XI. $ 15. 
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' fi&tmork&i'a introduce the form propounded by V'^islithn under ,tlio 
head of the son. given, as merely ap] dipable to that description of son. 
and 841am-bhafta commenting on the passage of the MtSLsbaru re¬ 
ferred to in the ease of a Kritrima adoption, excepts the saeritice or 
burnt offering directed in tile text of Vasishtha. It has Been intimat¬ 
ed, that the".other parts are no legally essential portions of the form 
propounded by the author in (Ja&Siloti, 

■NOTH W. 

The adaption of a Kritrima son being, <fev( p. 228)]. The- adoption 
of a Kritrima son is chiefly prevalent in the Maithila country ; and is 
rarely practised in other parts . of India.— <4 The practice (says Mr. 
“ Colebrooke) of adopting sons given by their parents, was there 
tfr abolished by CrhDatta and Pmtihasta, .although the .latter had been 


NOTE XVI 


The Kritrima'son insomeimtmicos mag, but in all need not, &c. 
(p. 228)]. It would appear that the Kritrima son as usually affiliated 
in the Maithila country is not initiated in an v y rites in the family of 





SYNOPSIS. 


m 


his adopter. That in some cases, such rites, might be legally perform¬ 
ed by the adopter may however be inferred.1st. In the dubious 
passage of the Kdlika-pnrfhva, th# performance of initiatory rites in 
the family of the adopter is declared to be necessary in the case of all 
adopted sons.—2d. If the complete induction of the adopted son, into 
the family of the adopter, be -contemplated, the necessity of the obser¬ 
vance of those rites, should apply as much to the one adoption as the 
other. Important distinctions would probably obtain, between 
Kritrima sons, who had or had not been initiated in the family of 
their adoptive fathers, as will be presently noticed. 

NOTE XVIII. 

The Kritrima in some instances may he invested with every filial 
right (p. 228)]. Consult the preceding two notes. The Kritrima 
son, as usually affiliated in the Maithila country would indeed take 
the estate of his adoptive father, but continues a member of the farnil v 
of iiis natural lather, and is not regarded as prolonging the line of 
his adopter. ' 

NOTE XIX. 

This rule would not apply to the Kritrima adopted son, &c. (p. 
229)j. In respect to this rule, it may be first observed, that B&tam- 
bbatta provides generally, that the given son is competent to inherit 
the estate, and perform the obsequies of his natural father, should lie 
have no other male issue * The rule in question is founded on a text 
of in which the son. given only is mentioned. In the 

MitftkshfJra, it is incidentally stated that the mention of the given 
son in this text, is intended for any adopted son; but it by no means 
appears that, this is a generally received exposition and could only 
hold in. certain cases, (if any such might occur,) where the adopted 
son, were an orphan, or tacitly relinquished by his parents, and solely 
and exclusively initiated in the name and family of the adopter, it 
would certainly he inconsistent with the principles of Hindu law, 
could the filial relation towards the father, without any act on his 
part be divested from the son. In the case of the Kritrima adopted 
sou, as usually affiliated in Maithila, no doubt as to his retaining rela¬ 
tion to the family of his natural father can exist. 


NOTE XX. 

But likewise lineally and collaterally (p. 229)]. This position, 
obviously resulting from adoption is supported by the M itshard], 
A doubt indeed with reference to passages in the Hatiaka-Mimfosa § 





and Dattaka* * * § Chandrik^* may be entertained, as to the aceirracy of 
this position, m a general and unrestricted rule. It however appears, 
mor% reasonable, to construe those passages, as well as authorities.—on. 
which they are founded, and which declare the relation of the adopted 
son as Sapinda, in the family of the. adopter, to extend to three 
degrees only ,—m referring merely to the oblation of the.funeral cake, 
impurity on occasions of deaths and births, and disability of marriage 
in the family of the adopter. This in fact is intimated by Nanda 
Pamlicajt 

NOTE XXL ' l ’, ; " 

Would not .apply to the Krilnma son as usually , (p. 220)]. 
la the Dvaita Nirnaya, Vfichaspati-misra declares, that no relation 
obtains between the Kritrima adopted son and the father of the 
adopter. From which it is to be inferred, that such adopted sou 
could not inherit of that- person, and a fortiori from the collateral kins¬ 
man of the adopter. The same inference in fact results from the 
circumstance of the Kritrima son in question, not being considered as 
a member of his adopter's family.—ft may however be concluded, 
that where the adopter might die in family-co-pareenery with his 
hither and brethren, his Kritrima son would be entitled to receive on 
division his share. 

NOTBXX.IL 

.Receives a quarter share (p. 230)], This rule is founded on texts 
of Vasishtha and Kity%ana4 The latter of which however is vari¬ 
ously read. * A third part’is substituted by some for the more pre¬ 
valent reading, 1 a fourth part the difference being adjusted with 
reference to the qualities of the claimants. It is not easy to determine 
at least satisfactorily the exact right conferred on the adopted son 
by. the expression, * chaturthSh^ (a fourth part or quarter share). If 
if be contended, as it perhaps justly may, that by the expression in 
question, a specific share of the whole estate is assigned to the adopted 
son, a great inconsistency would result—Where, a "division of heritage 
might take place.between an adopted son, and .several legitimate sons 
suhsec|uent)y born, the share of the former would, in some instances 
exceed, those of the latter. This objection might be obviated by 
adopting the exposition of Nanda Pandita, who explains the terms 
referred to as signifying *a quarter share; not an entire share'§ 
intimating probably thereby that the adopted son under the circum¬ 
stances proposed should receive the fourth of the share which would 
bo allotted to him, supposing him to be a real legitimate son. Thus,, 
if 1,700 Rupees or Bighas were to be distributed between one 


* D. C. Sect. III. § IS. 19, 20. 

f IX M. Sect. VUL 

X Cited respectively in D, Ch Sect. Y. § 16.17* 

§ D. M» Sect. Y. § 10„ 





stii'omtt-, 


adopted arid four rear legitimate foils' aubs<xjtmitly bom, the portion 
of i k e .former would be 85, while '.each, of the : latter would take 
40*75, ..or .perhaps, the objection Stated might be more; mrtMaxTorily 
obviated, by construing the • expression, / a fourth part or quarter 
share; to signify the fourth of the share received by a legitimate im.. 
-•-'Thus in the case supposed, the share of the adopted would be iOO, 
a nd those allotted to each'of the legitimate sons 400 
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Abandonment of son, 

Pages’, 

... 410 

Abduction, prosecution for, 

18 

Ahhivad , ... 

.... 438 

Ahhyudayeshti sacrifice, 

07 

Ablution, 

... 025 

Absentee, securing share of, on partition, 

227 

Abuse, three degrees 6t\ 

... ... 140 

of venerable persons, 

Acceptance, Brahmans ownership by, ... 

.... 150 

.... ... 42, 44 

Accountant appointed by the king, 

13 

“ duty of, 

14 

Accumulation by interest limited. 

112, 113 

A 'chdm Mayukkcu 

8 

A'charitaviy 

118 

A chy uta cliakravarti; 

. 175. 

Acquirer takes double share, 

212,300 

Acquisitions by labour of one and labour 

and. wealth, of 

another, 

... ... 502 

Acquittance, instrument of. 

. 27 

Act XII of 1838, 

... 131 ii 

V of 1840, 

... 4 lit. 

II of 1855, sec. 14 cited, 

35n 

Act of God, see God. Acts of merit, 

... 057 

Agruia, 

75' 

A^val&yana, 5, cited, 

81 

Aovamedha,. 

... ... 157 

A’dki, ... . 

. 114. 

AdhiJcfiteh 3 

. 14- 

A dMvedaniku , .*« 

98 

Adhyagni ,... 

98 

A dhyagnyicpagata > 

. 98 

Adkyagnika ; 

... ... 98 

Adhyahsha , 

33 

A dhydycih cmika, .## ?»« 

98 

;. S 
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L Object of, ... ... ... SSI, 532, 629, 663 

%, The . giver of a son %%,:, ... 665,672 

wife with husband's con¬ 
sent, ... ... 574,636 

widow, 574,575,636,664,672,673 

--,, in Maithila, ... 671 

husband independently of 

wife, .... 575,589, 665 

where husband civilly dead, 666 

S, The Adopter, 

.widow, ... .... 415n 

not a disqualified person, 457, but see 664 
a sonl'ess man, .•« * * 531, 582 

bachelor, ... *•- 671 

widower* ... ... 671 

husband without wife’s sanction,... 536, 678 
Qfidra, ... ... »•* 536 

wife with husband’s sanction, ... 680 

several should not adopt one, 587, 
except uncles, ... ... ••• 665 

4 The Adopted > ... ... ... 547, 664, 674 

of same class as adopter,...59,550,551,631,664 
not an only son 416, but see note ...554,555, 

635, 636, 650, 665 
not an eldest son, ... 41.6, 673 

not a brother, ... .... 552, 590 

not a daughter’s son, 571, except in 

case of y4dra,... ... 45,632 

not a sister’s son, 571, 632,664, except 
in case of Cfidra, ... 45,632 

not son of mother’s sister ... ... 571 

not (where woman adopts) a brother’s son, 665 
not one of two brpthers, ... ... 673 

of only son of single brother,.,. 554, 555 

age of,... 581, 582, 583,641,666 

tonsure of,... ... ';>■** 666 

(^udra must adopt a Qftdra,. ... 565 

should be a sapinda, ... ^ ... ... 681 

whole brother’s son preferred,... 633, 665 
whether he may be married,... ... 04 

sapimla—relationship of, ... 650, 65i 

uncleanness of, ... ••• >.• 652 

See IktUaha. XrU nma. Orphan . 

5, The Ceremony of A doption, ... 70,71, 416, 559, 588,589, 
J 637,667 

according to Qaunaka, ... 60, 61 
in case of follower of Taittiri 
portion of Vedas, * * • 594 
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Adopt! on —Continued 

The Ceremony of Adoption, notice to king, 638, • 667 

gratuity to priest performing, 639 

in the case of a Kritrima, ... 676 

Mights and liabilities of adopted son,... 299,300,301 

■when legitimate son 
subsequently born, .63, 66, 
420,421, 4&5, 594, 595, 623, 
€57, in case of fthidras-.659 
partition between le¬ 
gitimate and adopt¬ 
ed sons,.,. ... 516 

maintenance oft 516,571 

cannot claim natural 

father^ estate,.. 65, 422, 

, 548, 599, 040 
taxless no other 

male issue,... 423 

4^; or he be al)vy&- 

\ mushy^yana, 65 

obsequies performed by, 626 

partition between legi¬ 
timate and, ... gm 

marriage oft... €04, 605 

$dkhd oft ... ... €12 

maternal graudsires oft €12 

relationship oft to step¬ 
mother ... ... 635 

uncleanness in case oft 623 

where legitimate son 
exists at time of 
adoption, 


Adultery, the fifteenth title of law, 
with preceptor’s wife, 
ordeal in ease oft 
witnesses in case oft 
coupled with rape, 
punishments for, 
evidence oft 

Affectionate kindred, gift oft 
Affray, witnesses in case oft 
A'gama, ... 

Ajgent of partner unable to act, 
A'gneya, "... 

Agni, ^ , .... 

oblation to, 

, parent of male offspring, . 4 , 
Agnidivyam , ... 

Agmhotri, 
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25 
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... 157 

160, 161, 162 
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... 430 

... 55 

31 

- 132 
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... 582 
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... ... 338 

Agreement, non-performance of, 

12 

writing of. 

27 

A'hninaibulea , 

... 270 

Ayyabhdga, 

7)92,607n 

uikrama, 

108 

Alimony of the wives of the blind, &c 

... 661 

Allotment of share to co-parcener returning from abroad, . 518 

Altar when used, 

... Min 

Amdtya , 

13 

Amdvasya, 

. 67 

Amhashtha , 

274, 41111 

^mihshdj *•* ... ••• 

... ... 603 

Anamga, 

... 107 

Ancestral property, equality of right of father and of son in, 391 

recovery of 

... 285,286,505 

Anchoret succession to goods of 

. 353 

Anekagotm, 

. 647 

Anger, gift through, 

134,135 

Angiras, 

5 

Animals, fine for cruelty to, 

... 152 

punishment of owner of dangerous, 

... ... 166 

AniyuMta, ... ; • 

13 

Annaprdgana, ... ... .... 

576, 579 

Answer, 

.12n (2) 

how to be drawn, 

20 

four kinds of, ... 

20 

inadmissible, 

... 20. 21 

Antelope, punishment for killing, 

.. 166 

Anuja, 

53 

Anulo'inaja, 

... 566n 

Anupurw/ja , 

... 566n 

A.nuvdda> 

... 497 

Anvadheya, 

... 253 

succession to, 

... 102 

Anvddheyl/m , 

... .98, ,99 

Anvdhitmn ,... 

118, 127 

Anvjfa 

• • ... 95r 

Aiiyapnrvd v«. 

• •• 414ti 

Apah&m , 

- 357 

Apararka’s gloss on Yajnavalkya, 

... 177 

lYpastarnba, 5, cited, 

...90, 167 

dpatana, Apatya, 

- . 615 

A'paviddka , ... 

801n, 419 

Apaydtrita 
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Apostacy from religious order, 

108, 264 

punishment of, 

... ... 522 

Appointed daughter : 

... 441 
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... 365 



INDEX., 


*585 


Apprentices, share of, 

Aputm, ... ... ... 

Arbitrators, corrupt, are ‘ open thieves’ 

Arjuna, 

Arnould J. cited, 

Arrest, four kinds of, 

persons exempt from, 

A'rsha rite,?.. 

succession to property of woman married by, 
marriage, ... ... 

Arson, 

Artha^dstm read to the king, 

Aswpin^h 
A'sedha, 

Ascetic, not a surety, 
succession to, 
excluded from sharing, 
gourd and clout of, 
should wear clothes, 

Ass, debtor becomes an 

BrShman criminal paraded on, ... ... ... 

tbrnicatrix carried on, • * »• » * * . * . 

punishment for killing an. 

Assault, the eleventh title of law, 
prosecution for, 
defined, 
degrees of, 
fines for, 

committed by several persons, 
damages for, 

Assent, implied, ... 

of adopted son, 665, of mother to gift of son in adop¬ 
tion. 

Assessors, 12n. (Si). 

Astrology 
msura, marriage, 

succession to property of woman married by, 
Asvamivikraya, ... 

j!tatdyi, 

Atirdtra sacrifice, 

Atri, 

Atreya, 

Attorneys permitted, 

Atrnt, sons, of father's paternal, 
maternal, 
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77 
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15 

61 
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... 452 
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... 150 

... 151 
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... 152 
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Aurasa, 

Avamjma, 


mother’s paternal, 
—-maternal, 
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153, 419n 

... 385 

... 106 

- 129 

. 157 

... 339 

.5 

... ... ... 3 

18 

... 89 

... ... ... 90 

... ... ... 90 

90 

57, 300n, 410, 493, 498, 547, 670 
... ... ... 648 
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Ambhdjyam, 
Ayautuka, ... 
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Backbiting, 

Bahuputra, 

Bail, deed of, 

Bailments, ... _ 

unspecified, and specified, _ 
preservation and restoration of, 
damage, loss or use of ••• — 

by act of God, the king or robbery 

Baht, 

^lambhatta, 

BaMtMra, 

Bandhoka,— 

Bandlm, 

succession of, 

B&ndh'uvdh, 

Banishment of a Brahman, 

forsaking mendicity, 
apostatizing, 

Bastard does not inherit but must be maintained, 

half share of a (yddni’s, ••• — 

of a Qudva by a (^tidrh. 

Bathing before adoption, 

Bauddhayana, - 

Beans employed in sacrifice, ••• •• 

oblation of, ••• 

Bed, father’s, given, to partakers of food at his obsequies, 
Benares school, 

Bengal school, 

Bestiality, punishment of, - — *■“ 

Betrothal, 106, 464. Betrothed daughter, womans property goes 
to, 249. Betrothed maiden, marriage of, when intended 
husband dies, ... 
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77 
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Bh&gavata, 

Bbagvata BhSskara, 
Bakhta, • 

Bh5nidv5ja, 

BhlvryS, ■ 

Bh/uihdpdda 
Bhatta C'amkara, 

Bhafia Somecvava cited, 
Bhavan^tha inferred to, 
Bhxkshu, **- * 

Bhogya, 

Bhrigu, 
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68 
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. 546n 

... 113 

o, 34, 74,118, 157 



i$mx. 


BkvMi> ... ... 

Bhumika , ... ... 

Bipeds, father’s user of. 

Birth after partition, 

Blind, excluded from inheritance, 
may witness in criminal case, 
right of natural and adopted son of, 

Boar, fine for killing, 

Boils, a heaven-directed disease, 

Bones, pains in the deepseated, a heaven directed disease, 
Books when not divisible, 

Boundaries, disputes respecting, a title of law, 
deed of, 
how defined, 
witnesses to point out, 

*. rights in produce of, 

fine for altering and transgressing, 

Br&hma marriage, 
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88 
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41 
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27 
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... 146 

... 148 

... 148 
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succession to property of woman married 

, by, '. .... - .... 105 

Brahma-pu#m, ... ... ... ... 652,657 

Brahmacltdri, 45.1, 546n. Heir to, ... ... ... 91 

Bmhmad&ya, ... ... ... ... 295 

Br£hmana, associated with king as chief magistrate, ... 18 

associated with assessors, .... ... ... j 4 

prosecution for killing a, ... ... ... ] g 

swears by Ms veracity, ... ... ... 38 

except in certain cases, . .. 38,39 
refusing to give evidence, ... ... ... 39 

oath by feet of, ... ... ... ... 4 |. 

disqualification of son of, by woman, of inferior 

class, ... ... ... ... 55 

son adoptible by, ... ... ... ... 81 

non-escheat of wealth of, ... 35 , 851, 485 

prior payment of debts of, ... ... XSI 

promise to, ... ... .... ... 184 

banishment of, ... .... ... ... 136 

cannot be a slave, - ... ... ... 136 

fine for employing in servile duty a 0 ... ... 187 

punishment for abusing, ... ... ... 149 

amputation of limb giving pain to, ... ... 351 

inviolability of, ... ... ... 157,158 

vacUiq nat inflicted on, ... ... ... 4 57 

punishment of ^ftdra officiating as a, ... l(jg 

who may be married by, ... ... 291, 293 

takes after failure of heirs, ••• ... 349, 353 

succession to, ... ... ... ... 449 

succeeds to stridhana, ... ... ... 499 

See Accepimm, Ass, Banishment 






Bt&hmam daughter of, takes stepmothers wealth, 
fine for seizing or selling a, 

•succession to .strldhana oft 
Bfahmyu rite, marriage .by, • - ...... 

Branding, */' 

Breasts of damsel, 

Bribe, 

Bride, gift to, cannot be resumed, 

Bridegroom's right to nuptial presents, ... ... 

Bridge, how shared by coheirs, ... — 

erected on another's ground, 

Brihaspati 5, cited, 12,13/14,15, (bis), 23, *«> 30, 33,36, 37, 
48, 51, 54, 55, 74, 75, 76, 82, 84, 91, 9% 96, 97, 109, 
118,114, 116, 120, 124,126, 137, 182, 140, 

145, 146, 147, 149, 151, 153, 155, 
Brother, adoption of son of, ,y. - 

debt contracted by, v < ■* 

su ccession of uterine, ? 
succession of son of, 

right of latherless sons of, when uncle dies, 
sons of mother's, * * - •. 

not reunited, share with reunited uncles, 
of the whole blood, 

inherits before half blood, 


JPidoes. 

' !(>n 
.. 137 

499 
- 45, 4-6' 

160, tm 

... 324 

134,135 
.. 134 


141, 

150, 


,487 

7.8' 

148 

41, 

112 , 

142, 

.159 

64 


88;, 352 
... 352 

88 
89 
96 

200, 343 

445 


two shares taken by,elder, — ... / 209 

does not inherit preferably the nuptial present, ... 258 

inherits presents received after marriage, 253 

right of succession of, ... .. -- 833,852,478 

oblations offered by, •• • •• ••• 383 

of half blood, associated, ... ... • 336 

inherits after father, 443 

of whole blood, succeeds to maiden’s stridhana, ... 487 

partition by, after father s' death, ... ... 513 

cannot be adopted, ... — «-■ 552, 590 

Budha, — **• 5 

Bull, when possession gives no title to, ... ... ... 33 

sacrificing a, ... ... - ... 382 

Bullock, debtor becomes, ... ... ... ... 121 

Burglar, see Impalement, 

Burning woman-stealer, •»* •■••• ... 155 

Burnt-offering defined, « * ... — 482n 

in case of adoption, ... ... ... 559 

Burnt-sacrifice performed by one Brahman for another, .. 68 

Butter, oblation of clarified, ... ... ... 359 




Camel, when possession gives no title to. 

Car, eldest brother’s right to, 209, See Father , 


33 
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Carriers, exemption of beasts of burden of, ... 

Cattle, when possession gives no title to, 
trespass: by, ••• 
when distributable,.. 

Celibacy, scarcely known, among the Hindiis, 

Chair, see Wife. 

Ohaitanya, 

Ghakravriddhi,.** — ••• 

Ch&nd&la , 

Chande§vara, ... 

Charitram, 

Chattels, eldest son's right to best of, 

Ghaturhotm , 338, Ckaturhula , 

Chifiturmasya sacrifices, ... 

CkatmhpathcCj ... 

OhhSgaleya, 

Chhedana, ... -*• **• *** 

Chidambara, ... •• * •*“ 

Child, when competent to give evidence, 
oath by head of, ... 

Ohinnatantu, ... ;* 

Chintdmani, an authority in Mithila, ... *•* 

at Benares, 

Ohiid&lya, 

GhudSkarana, ... 

Chyavana, 

Cloth given to Br&hman by adopter. 

Clothes, impartible, 77, 285, when distributable, 
to be sold, 
valuation of, 

punishment for unauthorised use of, 

of a student, 

of a hermit an d ascetic, 

defined, 

Clout of ascetic,..: , — 

Cognate, succession to wealth of separated and soilless, 
“ kindred 89, of mother, ... 
defined, 
succession of, 

Coining, ordeal in cases of ••• 

Colcbrooke, Ids collections of Hindfi law, 

Collateral inheritance. 

Colors, see Red, White. 

Community, 

Common, definition of property in, 

Comparison of writing, presumption from, ... 

Compulsion, to recover debt, ... •- 

Concealed wealth, reunited parceners take,..* 

distribution of ... ... 
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Fanes. 

... 167 

32 

... 145 

... 388 

... 071 

... 179 

... 119 

... 317 

... 173n 

... 115 

50 

... 338n 

... 437 

... 147 

... 5 

165n 
5 

41 

... 311n 
5 

... 173 

... 579 

... 576 

5 
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... 388 

78 

... 127 

... 127 

352n, 452 
... 452 

... 505 

... 352n. 

83 
90 

... 446 

... 448 

25 
7 

... 365 

...14u (2) 
... 2I4n 
30 

..• 118 
95 

332. 516 


M 3 


U00 


INDEX, 


Concubines, maintenance of, ... ... ... 

not to be shared. 

Confinement .in default of surety, ... 

Confiscation of wealth for theft of elephants, horses ancl 
weapons, 

Conquest, Kshatriya’s ownership by, 

Consideration, illegal, ... ... ... 

Constraint, four kinds of.... ... ... 

Contempt of Court, punishment for, 

Contract, Jaw of, ... ... ... • ... 

for work and service, indivisible, .. 

Convict incompetent to testify, ... ... ... 

Coparcener, his share when he returns after partition, 
his separate property before partition, 

Ids power to give his own share, 

Copper, record on, 

Coral, father’s ownership of, 

rescission of purchase of. ... ... ... 

Corporation, 

Corpse, punishment for selling what has touched a, ... 

Cdrrocly defined, 202, and note. 

Costs of suit, provision for. 

Couches impartible, 

Courses, partition after cessation of mother’s, .. 

Court of justice, situation of, ... ... ... ... 

hours of, 

days of,— ... 

Cousins, succession of, •- ••• ... 

partition between, 

Cows, eaten in Madhya-dega, ... ... ... 

Vaiqya swears by his, 

received in Ahnha rite, ... ... ... 

when not liable for trespass, 
punishment for selling flesh of, 

eldest brother's right to, ... ... . . ... 

kindness to, ... — ... ... 

indivisibility of path for, ... ... ... 

sacrifice of barren, 
practice of slaying. 

Creditor, future rewards of ascetic debtor transferred to, 
reco very of debt by heirs of, 
appropriation of debt in default of heirs of, -.. 

Criminal cases, witnesses in, ... ... ... 

Criminal law, remarks on, ... ••• — ... 

Cross-roads, not to be stopt up, ... 

man-stealer exposed at, ... 

Grow, person, misapplying articles received for sacrifice be¬ 
comes a, 

eye of, ... ... **• ... .** ... 
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171 
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Crown, see King. 
Cruelty, see Animal t 
Curds, oblation of. 
Custom of country, 
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Cai$hira, '•••" 

V&kala cited, ••• 

Gdkamedha sacrifice, ... 

(pakuntala, 

(^andilya, ... ... 

Qankara A'<jh5rya, 

Qankha 5, cited... 

Canti Mayukha, 

Qapatha, 

Q&tStapa, ... ... ... ■ ■ * 

Q^tyfiyana, 

Qaunakha cited,... ... ... 

paanga, ... 

Gikhl, pkh^vridtlhi, 

Qilpi, 74, (yilpi ny&sa., ... 

Qiva, ... 

depositions taken in presence of, 

Craddha, 

performed by a dvydmushydyana, 
for parents when family scattered, 
Chintdmam, ... 

M ayvJdia, 

Viveka, 

Qreni, ... 

Crlkara-bhattaeharya, 

(^rikrisbnatark^lankSra, ... 

Crin£tha ifohiirya Chfidamani, 

(/rotriya, possession gives no title to property of, 
sufficiency of, as a witness, 
escheat of property of, ... 
succession to, ••• ... 

lost or stolen property of, ... 

endowment of, ... ... ••• 

Cuddha Mayukha, 

(Juddhi Viveka, ... ... 

9ddra, excluded from administration of justice, 
to take charge of witnesses and parties, 
to collect materials for trial, 
swears by imprecation on himself, 
may adopt, ... ... _ ... 

may adopt a daughter’s son or a sister's son, 
must adopt a 9uto> ... 
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175 
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Qudva, ofliciatijrig'as a Brahman, ..< 
assuming Brftlnnanical string*, 
marriage of, 

share of, when only son of a Kshatriya or Yaicya, 
gotra of, 

may drink spirits. 

See Adoption. 

C^iidra, how a ^Jtadri differs from a, 

share of son of a twieeborn by a, 
moveables shared by son of, 
may be wife of a twieebprn, 
son of' takes a tenth, 

right of son by female slave in case of estate of, 
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G'iilka, 
GvM&siriya, 
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295n 
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98,99,128, 254, 256 
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Dadhi, ... ... ... ... ... 

JJaiva rite, 250, 251, succession to property of woman mar* 
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•ried by, 

Bjaksha, 5, cited, 

Dakshind, 

D&kshinatyas, ... 

Damage of pledge for use, 

Damsel’s child, son of maternal grandsire, 

JDdna, ... ... "... 

-mciyukha, 

-pratibhu, 

Hmda-pdrushyain, 

JDargana-pratibhu, 
ikitta ,... 

Dattaka, 58, 415, 663. See Adoption. Marriage. 
initiation of, 

-mirndrisd,, .. 

Dattdpmddnilcam, 

Datirima, 

Daughter, initiation of, ... 

succeeds to wealth of separated sonless father, 

succeeds in default of wife, 

where more than one, 

unmarried, 

affianced, 

destitute married, 86, barren, ... 
son of, inherits in default of daughters, 
maintenance of,... ... " ... 

succession of, to mother’s property, 
share of, appointed when son horn, 
share of, on partition, ... 
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... 133 
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... 211n 

113,114 
57 

... 432n 
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116 
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668 
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58, 415, 663 
57 
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86, 323, 476 
86 
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- 352 

... 352 

... 87.352,441 
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102, 103, 243, 461 
210,515 
232, 233 
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Fayes. 

Daughter, sons contribute to allotment of, ... ... ... 233 

does not take on partition by right of inheritance, ... 233 

brothers defray marriage charges of, ... 233, 234 

when disposed of in marriage by grandfather, ... 234 

barren or widowed, .... ... ... 245,240 

foundation of right of succession of, ... ... 245 

bar of married, ... ... ... ... 245 

succeeds to mothers nuptial presents, ... 249,493 

appointed to raise up issue, ... ... 299, 420, 515 

son of appointed, ... ... ... 299, 328 

succession devolving on, reverts to father’s heirs, 322, 32,9 
son of married, presents oblations, ... 323, 441 

maiden preferred to married, -*• ... 323,324,449 

unprovided to enriched, ... ... ... ... 449 

delusion of widowed, ... ... 325, 352 

has no right before father’s death, ... ... 401 

appointed, ... ... ... ... ... 441 

maintenance of disqualified persons, ... ... 457 

may mean ‘granddaughter’ ... ... ... 461 

right to inherit of son of, ... ... 477 

disability of son of unmarried, ... ... ... 560 

inadoptibility of son of, ... ... ... ... 590 

substitute for legitimate, ... ... • *. 615 

adoption of, ... ••• „„ ... 617 

sons of, deliver grandfather, ... ... ... 618 

how produced, ... .»* ... ... ... 618 

self-given, ... ... •*. *>• 622 

Mya, ... ... -. 46,183,364 

Ddyabkaga , received in Bengal proper, ... .... 6, 7, 181 

commentaries on, ... ... 174,175 

Ddyada,) ... ... ... ... ... ... 423 

Bdyahmmasangraka noticed, ... ... ... ... 7, 175 

Ddyanirnaycc , ... ... .»■» ... ... ... 176 

Ddyarahasya , ... ... ... ... ... 176 

Ddyatatva . , ... ... ... ... ... 174, 176 

Ddyavibhdga , ... ’ ... ... ... ... 42,47 

Deaf person, when competent to testify, ... ... *.♦ 36 

when disabled to inherit, ... *•* ••• 262 

Death, civil, ... ... ... ... ... 666 

Debt, on loans for consumption, ... ... ... 11 

deed of, ... ... ... ... ... ... 27 

M estate taken with burden of,! .. ... ••• . • • 56 

' partition of, ... ... ... - 72 

recovery of, 118, see Deceit. 
payment by instalments of’ . 

personal labour, 


order of those liable to pay a deceased’s, 

reco vered by heirs of creditor dying without male issue 

obligation of paying father’s,... 


... 119 

... 119 

123, 124 
123 
... 197 
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Debt, distribution of mother’s wealth after paying her, 
incurred by a disunited father on his own account, 

--~— a reunited father for the co-parceners, 

discharge of father’s, 

incurred by slave for support of family, 

.Debtor, see Ass . 

Defamation, 

Degdchdm, 

Deceit to recover debt, ... ... . 

Deformed person incompetent to testify, 

Degradation from tribe, ... ... 

effect of, ... ... ,,, ,,, 

partition after, ... 

lor embezzlement, ... ... ... 

for not maintaining persons disqualified,-. 
Departure in pleading, ... 

Deposit for use, a title of law, 

ordeal in case of theft or denial of, ... 
specified, 82, unknown, 
possession gives no title to, L 

sale of, ... " ... ... 

cannot be given,... 

deserted son, ... ... ... ... 

Destruction of instrument, ... ... ... 

Deyala, 5, cited, ... ... 43 , 

Devamlabhatta, 

Dhare^vara Achdrya, 

JOkcmna, 

~$dstrare?A to the king,.>* 

-pravritti, 

l)harmajadkyam, 

Dha'iimya, 

IKkshiniya, 

DipaJcalikd, 

Disciple, debts incurred for domestic uses by, 
of deceased guru uncleanness of, ... - 
Discrepancy between religions and moral law, 
between text of dharwuigastra. 

Disease, nin e kinds of, ... 

deed by person suffering from, 
gift avoided by, ... ... • 

Disqualification to inherit, when removed after partition, 
Distress, gift of son in time of, 

alienation of immoveable property during, ... 
husband may use wife’s property in time of. 
Divisions of a suit, ... ..." 

... 

.Divyapmominam,> 

Dogs, laceration by feet of, ... ... 
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Dogs, casting to, 

tiue for killing, 

Donation defined, 

Doorways, disputes about making, 

Drains not d ivisible, 

Draupadi wife of five brothers, 

DrSvida school, - 
Dvavyarpanapraf/lbJiiA>y ... 

Dress of king as chief magistrate, 

Drinking spirits, ... ... 

Drowning, 

Drunkard, disqualification of, 500. See Intoxicated Person . 
Drunkenness, prosecution for, 

Dumbness defined, 

excludes from inheritance, 

Duress illegal, ... 

deeds obtained by, 

JDvaita Nirm/ya, 

,Davija f 
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Dvydmitshydyana, 


65, 406, 412, 536, 554, 645, 646 


complete ( nitya) and incomplete ( anityd ), 


oblations by, 
cannot marry in either gotra, 
of two kinds, ... 
uncleanness of, 
right by inheritance of' ... 

Dwelling whether divisible, 

Dying persons, deed by, >.. 

Dysentery, one of the heaven-directed diseases, 

Pydiaml 

E. 

Ear, punishment for cutting off or wounding, 
of adulteress cut off, 

Earnest money, 115, recoverable by purchaser, 

Bandogs given by adopter to priest, 
of women, 

Earth placed on head of person pointing out boundaries, 
.Easements, possession gives title to, 

East, Court-house door should be towards, ... 


669 
66 , 648, 661 
...68, 646 
... 610 
... 652 

661, 669 
...78, 285 
30 
41 

.12, 165 


king sits facing, 
witnesses timi to, ... 
emancipated slave dismissed facing, 
Eating forbidden things, prosecution for, 
.Pkackchhdya, ... 

j EJcajdta 
Ekaputra, 

Ekoddiskta cvdddha , 
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... 146 

... 147 

12 
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... 138 
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61, 216, 571, 573 
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Elder brother initiates bis brother and unmarried sisters, . ~ 57 

Eldest son manages when father incapable, ... ... 49 

should not be given in adoption, ... ... 59, 60 

Elephant, kshatriya swears by, 38, see Confiscation. 

Ellis’ Lectures pted, ... ... ... ... ... 149n 

Embezzlement,... ... ... ... ... 357,405 

Enemy incompetent to testify, ... ... ... ... 35 

Era, see Saha, Sarnbat. 

Escheat ... ... ■... ... 85,318,449,450,485 

of Brahman’s property, ... ... ... 351,435n 


350 

131 
13 
123 
265 
I2n (2) 
... ... 36 

Z- ..." 39 

39 
39 
164 

360, 361, 466, 467 
- 362 


on failure of Brahmans in deceased’s village. 

See Crotrhya. Funeral, 

Esfcrays, remuneration of finder of, ... . .. 

Etymology, Secretary to bo skilled in, ... ... 

Eunuch, disqualified to inherit, 

may marry, 264, and have issue by another man 
Evidence, three kinds of,... ... ... 

objections to receipt of,... *♦» «*0 

test of, 

punishment for refusing to give ... 
when discordant, ... . . 

of adultery, ... 
of disputed partition, ... 
presumptive, admissible, 

See King. Witnesses. 

Examination of witnesses, ... ... ••• ... 37 

Exclusion from inheritance, — ... ... 455,500 

Excrement, fines for touching with, ... ... ... 151 

fine for depositing on highway, ... ... 151 

Exeqnial rites, see Funeral. 

Experts, reference of question to, *•»* »*« 10 

Exposure of 9on, ... • •• ... 4i9 

Eyes, pains in, ... ... ... ... ... ••• 41 

punishment for destroying, ... ... 151,166 

m 

False jewels, ordeal in case of making, •- -f. 25 

witnesses, signs of, ... ••• *■. 24, 37 

Family name, right of persons having same, ... ... 484 

Famine, husband may take strldkana during, ... 101, 4.91 

emancipation of person maintained in a, ... ... 137 

Fasting for a son, ... ••• ••• ”• ...60,637 

performed by a Brfihman for another, — 63 

Father, his ownership of immoveables and bipeds, ... 43,44 

wealth of, is “ unobstructed” heritage, ... ... 46 

•when no power in partition possessed by, ... ••• 49 

share of, on partition, ... ... 50 

his right to succeed, ... ... 37,330, 352, 477 
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Father, may distribute self-acquisitions among sons, .. J , 208 

his double share of ancestral wealth, ^ . .. 203, 209 

his right to share his son's acquisitions, 218 

may withhold eldest son's deduction, ... ^ ■ 220 

takes after daughter's son, ... ... 330 

his power over moveables; ..t . ... 375 

may distribute unequally,... ^ ... ... 377 , 510, 51 1 

; ~~ except in case of ancestral immoveables, 511 

entitled to ear, ... ... .... _ 373 

his donations to sons indivisible, ... ... 390 

inherits after mother, ... .... .... 442 

bis succession to maiden daughter's stridhana, ... 487 

succession to simdhana given by, . "• ... ... 49 7 

disqualification of enemy of, ... ... 500 

See Ancestral Property , Bipeds . OoraL 
Father-in-law, widow to settle with, 

Favour, writing of, 

Feast to BMEliman, 

Fee, woman's, ... 

Feet of Gods or Brfihmans, oath by, 

Fellow-student, succession to wealth of, 
succession of, 

Felons, classes of, 

Female cannot be adopted, 
production of, ... 

Fever, a heaven-directed disease, ... ... , * 

Field, divisibility of, ... 

Finding, property acquired by, ... ... 

Fine, for breaking arrest, ... ... 

for* consuming stridhana, ... 

for perverse refusal to pay debt, 
sons not liable to pay father's, " ... 
for dismissing servant prematurely, 
for deserting a tired or sick servant, 
on servant refusing work, . .. 

quitting master on j ourney, 


1- - O - U 

on vendor not disclosing defects, 
for allowing cattle to trespass, 
for giving false evidence, .. , 
for nuisance on highway, 
for defiling royal garden, ... 
destination of unjust, 
for breaking engagement to marry. 
Finger’s, amputation of, 

Fire, ordeal by,... ... ... 

keeper of perpetual, dying in debt, 
effect of casting debt into, ... 
wife partakes of husband’s sacred, 
two characters of hallowed, 
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Fire, parent of male offspring, 

Firstborn, entitled to single sheep or goat, . .. 

Fish eaten in the east, ... 

“ Flowers from the sky/’... 

Food, impartiality of prepared, ... 

punishment for giving a twieebom improper, ... 
oblations of, 

Foot, punishment for amputating,— 
half cut off, 

Forefinger, ring for, given by adopter, 

Forehead of adopted kissed by adopter, 

Forest, court for wanderers in, 

Forger, prosecution of, ... 

incompetent to testify, ... — 

Fornication, punishment for, 

when permitted, 163. See Asa. 

Fraud, deeds obtained by, 

punishment of fraudulent depository, 
in borrowing, 
gifts through, 

vitiates the whole transaction, ... 

in enjoying women, •>, *»• ... 

in gambling, 

Friend incompetent to testify, 

impartibili by of present from a. 

Funeral repast, 

charges, 435, escheat subject to, ... 
rites, 586, 5S7n, performed by takers of deceased’s estate, 
oblation of grandson and uncle, 

rites performed by adopted son, 647, except where a 
subsequently born natural son exists, 
rites performed by a 1 son of two fathers/ ... 

G. 
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Gain defined, ... 

Vaiqya's or C/udra’s ownership by," 

Qctgf&doxlvtbct, ... ••• 

G&lava cited, ... — ... - **• 

Gambler, incompetent to testify, ... 
disqualification of, 
playing with false dice, ... — 

Claming, eighteenth title of law, 

sons not liable for lather’s debts incurred by, 
law of,..,. ... ... •*- • ••■ 

Qana, 24 : proof of rules of, ... • 

Gtindharva, rite of marriage, ... — 105, 250, 251, 255 

succession to property of woman married by — 106 

Qa$e§a invoked, ... — 
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157 

35 

500 

153 

12 
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165 
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42, 48, 75, 77, 79, 90, 96 


Gtirblidddna, 

Garden, fine for defiling royal, 

Garga, son of, *- 

^Mgya, ... 

Gauriya school;.. 

Gautama, 5, cited, 

Haradatta 7 s gloss on, 

(Vriddha) cited, 

Gems, fathers ownership- of, 
rescission of purchase of, 
ancestral, ... 

Gentile, ... ... ... »*• 

succession to wealth of separated and sonloss, ... 

Gift, writing of,.,, 
fourfold law of, 

subtraction of, * ** 

seven kinds of, valid, sixteen invalid, ... 

by lunatic, etc., 

property arises by, ... 

person worthy of a,... 

descent of land received in, ... 

on a second marriage, 

subsequent,... 

of affectionate kindred, 

of joint, property by parcener, 

things not subjects of, ... ••• ••• 

See Anger. King. Land. Lust. Mistake. Musicians. 
Goat impartible, 

first bom’s right to,-.. 

punishment for killing, __ ... 

eldest brother’s right to pair of goats, ... 

God, act of, 

destruction of deposit by, 

loss by, falls on vendor before delivery, ... 

Gods, oath by feet of, ... ••• ••• 

Gold, Vahjya swears by,... 

ordeal by taking from ghee-,-., 
fine for making false, _ ••• 

punishment for dealing in adulterated, 
and water, gift of, ... ••• — 

Goods sold, price when paid not resumable, 

Go'pya , 

Gotra, 6.9, inheritance by persons of same, ••• 
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of betrothed damsel, right to, ... 

*of wife, .»• 

See Wife. 
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